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Introduction
These notes are designed for use by Masters students and above, and by specialist
practitioners. They span the five years from 25 August 2004 to 24 August 2009. They are
best approached via the Table of Cases or the Index. The cases discussed are criminal
decisions of the High Court of Australia, the Supreme Court of New Zealand, the Supreme
Court of Canada, the United States Supreme Court, the House of Lords, the Privy Council,
and the European Court of Human Rights.
The case notes are listed chronologically, after the Table of Cases. The comprehensive
Index is at the end of this work.

Exclusion of liability
The author makes no representation as to the accuracy of these notes or the reliability of
his comments on the cases. These notes may be used on the condition that no liability
whatsoever will be incurred by the author. Use of these notes does not create a legal
relationship between the user and the author.
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Wednesday August 25 2004

Information obtained by torture
In A and others v Secretary of State for the Home Department [2004] EWCA Civ 1123 (11
August 2004) it was recognised that the Court may permit information obtained by torture
carried out on an informant by strangers to the litigation outside the jurisdiction to be used
by one party to the proceedings in support of its case for extradition of the opposing party.
This introduces a moral cloud over the Court's readiness to prevent an abuse of its
proceedings (or to prevent an abuse of executive power).

Wednesday, August 25, 2004

Eroding jury unanimity
In R v Siloata 14/7/04, CA477/03 the NZCA held that when the presumption of purpose of
supply applies upon proof that the accused had possession of a particular quantity of drug,
the accused has to disprove that purpose to the unanimous satisfaction of the jury: there is
no room for disagreement among jurors about this. If one juror thinks the accused has not
satisfied the burden of proof then all jurors must find him guilty.
The Court reasoned that to hold otherwise would defeat the reason of having the statutory
presumption of purpose.
Unfortunately, the Court's reasoning means that the presumption cannot be used unless all
jurors agree that the accused had possession of the necessary quantity of drug. This
disadvantages the prosecution. The Court's reasoning confuses the fact-finding role of
individual jurors (each of whom should be able to use the presumption if they find the
necessary preliminary fact proved) with the verdict-finding role of the jury as a whole
(which has to be agreed on its verdict).
Update: the Supreme Court has overruled the Court of Appeal's decision on this point:
Siloata v R 16/12/04, SCC CRI 8/2004.

Thursday, August 26, 2004

Personal searches on suspicion
The common law has constrained the ability of police officers to search suspects, the
greatest power being in relation to suspects who have been arrested. Arrested people may
be searched if there is a possibility that a weapon will be found, in the interests of
preventing harm. There has been no general common law power to search people, and
where powers of search exist they have been created by statute. For example, s 202B of
the Crimes Act 1961 [NZ] allows a police officer to search a person if there are reasonable
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grounds to believe that an offensive weapon will be found.
The Supreme Court of Canada in Mann v R [2004] SCC 52 (23 July 2004) has changed
the common law by permitting a police officer to "pat down" a person if the officer can (if
challenged to do so in court) articulate a reason why such a procedure was necessary to
protect the safety of the officer. Such "pat down" searches occur without necessarily
involving the detention of the person, and consequently rights that come into play upon
detention do not arise. The officer must, of course, be acting in execution of duty in
speaking to the person, and this includes the general duty to prevent and investigate
crime. The person need not therefore be suspected of committing an offence.
Plainly, while it is sensible to allow officers to ensure their own safety while they act within
the law, difficult issues of fact may arise because of the fine line between patting down and
ascertaining the contents of a pocket. Such a line was breached in Mann, where the officer
reached into a pocket where he had detected something soft (which turned out to be a bag
of cannabis); he had gone beyond acting to secure his safety. There could easily be
disputes over whether the person consented to revealing what was in his pocket, although
it must be acknowledged that the courts are used to determining such disputes. It is, of
course, inherently unlikely that a person would give free consent to a search, if he knew
that the officer had no right to require it, when it would inevitably incriminate him.

Friday, August 27, 2004

Is partial fairness acceptable?
In USA v Barnette [2004] UKHL 37 (22 July 2004) the House of Lords considered the
problem of whether a judgment from a foreign court should be enforced in the UK although
that foreign judgment may have arisen from proceedings that were unfair to the party
opposing enforcement. As it turned out, the HL decided that the foreign court proceedings
did not involve unfairness, so consideration of the problem was obiter. However, of interest
is the question of whether degrees of unfairness may be tolerated. Parts of Barnette refer
to the need for a "flagrant" or "gross" denial of fairness, and the need for "an extreme
degree" of unfairness.
I suggest that a distinction exists between degrees of risk of unfairness, which is a proper
consideration, and degrees of unfairness, which is a fallacy. Dicta relied on in Barnette
refer to the threshold that needs to be met before the court will act to prevent a breach, in
other words, how sure the court needs to be that a breach of fair trial rights had occurred.
Some rights are subject to qualification, and in relation to those it may be correct to refer to
a gross denial of them, but the right to a fair trial is recognised as fundamental, primary
and absolute. References to flagrant breaches or gross breaches of the right to a fair trial
should be read as meaning breaches which are clearly demonstrated and not merely
speculative.

Friday, September 03, 2004

The fallacy of the triangulation of interests
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Some criminal courts apply a model that they call a "triangulation of interests" when they
purport to determine whether a course of action would be fair to the accused. According to
this model, which is flawed, the interests of the accused are balanced against those of the
community and those of the victim. It is false to suggest that the community interest in the
prosecution of persons who are suspected of crime is distinct from the accused's interests
in being tried fairly. Fair trials for accused persons is an important community interest. It is
so important that the community, through its laws, recognises that the prosecution must
prove guilt beyond reasonable doubt before a conviction can be entered. Similarly, fair
treatment for victims is also an important community interest. However, criminal trials are
different from civil trials in an important respect. In civil cases, the court must, if the parties
cannot settle, reach a decision. This need to decide the issues in civil cases may mean
that proceedings have to continue notwithstanding some unfairness. The court, in such
cases, has the task of balancing such unfairness as there may be to each side.
But in criminal cases, the accused's right to procedural fairness is the dominant, or basic,
concern. It is often said that if an accused cannot be tried fairly then he should not be tried
at all. In R v A (No 2) [2002] 1AC 45 (HL) at 65 Lord Steyn acknowledged the absolute
nature of the accused's right to a fair trial, and that a conviction obtained in breach of this
right cannot stand (citing R v Forbes [2001] 1 AC 473, 487 para 24). He referred to the
balancing exercise as being directed at what a fair trial entails. This is a slight variation on
the model described above. It contemplates a triangulation process to determine what
course is appropriate, subject to an overriding criterion which is whether that course
preserves the procedural fairness of the trial from the accused's point of view.
Another variation on the model was used in Mohammed v The State [1999] 2 AC 111 (PC),
in which Lord Steyn was a member of the Board. The model used in this case envisages
the balancing exercise as applicable to rights that are "lesser" than the accused's right to
procedural fairness, but in respect of the latter right no balancing is permitted because his
right is absolute. This seems to be equivalent to the model used in R v A (No 2) above.
There is, unfortunately, some evidence of a drift from these more satisfactory applications
of the concepts, back to a flawed approach whereby fairness to the accused is seen as
something that can be diminished (derogated from). In R(Ullah) v Special Adjudicator
[2004] UKHL 26 (17 June 2004) Lord Steyn, in some obiter comments in para 44 that
were, it is respectfully suggested, unfortunate, said that the rights in Article 6 of the
Convention (which include the accused's right to a fair trial) are subject to derogation in
time of war or public emergency, in which circumstances a triangulation of interests arose.
The other Law Lords did not refer to this point, and Lord Carswell, said (carefully) that he
agreed with what Lord Steyn and Lord Bingham said about Articles 2,4,5,7 and 8 (ie
omitting 6). Lord Bingham referred to the need for a "flagrant" denial of the right to a fair
trial, but he effectively said in para 24 that that means that there must be a strong case for
the claim that there would be unfairness. Baroness Hale rather briefly, and confusingly,
said she agreed with Lords Bingham, Steyn and Carswell.

Saturday, September 04, 2004

Between finding evidence and getting a search warrant: illegal
police occupancy of premises
A recent decision illustrates problems that arise because of a gap in the law. It also
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 23

illustrates how judicial reasoning can be uninformative.
When a statutory power of warrantless search for drugs has come to an end, but stolen
property has been discovered, the need for a search warrant to seize that property creates
a gap in the continuity of lawful police action if they remain, without permission of the
occupier, on the property pending grant of the search warrant. The consequences of this
hiatus for the admissibility of the evidence of discovery of the stolen property was
considered by the NZCA in R v H 25/8/04, CA233/04. On the facts of that case, the actions
of the police in remaining in a garage attached to a dwellinghouse and sorting through
property found there while they waited for the search warrant to be obtained, was held to
be unlawful but reasonable. The Court held that even if the conduct was unreasonable the
evidence would be admissible under the Shaheed balancing test as no adverse
consequences flowed from the unreasonable conduct. What had occurred was merely a
technical failure in the means used by the police to secure and preserve the evidence.
Plainly the decision is correct on the facts of the case. Readers may wonder what the
Court meant when it said that no adverse consequences flowed from the conduct of the
police. The Court does not elaborate, but presumably it envisages situations where police
presence caused some loss to the accused, such as inability to earn a legitimate income
during that period, or perhaps some extra-ordinary disruption to the legitimate daily routine
of the occupier.
Shaheed requires that exclusion of the evidence should be a proportionate response to the
misconduct. The difficulty that arises in judicial reasoning when the court proceeds to
consider what the consequences would be if the search had been found to be
unreasonably conducted, is that there are no facts in the case to illustrate such a finding,
because the conduct that was found to have occurred was reasonable. To say that if the
court had found the search to have been unreasonable, the balance would nevertheless
favour admission of the evidence, tells us nothing about how the balancing exercise works
because there are no illustrative facts.

Monday, September 06, 2004

The prosecution has to prove guilt; does it also have to prove its
evidence is admissible?
One would have thought, prior to R v P 11/6/04, CA102/04, that if the defence advanced
grounds for disputing the admissibility of prosecution evidence, then the prosecution would
have to satisfy the court that its evidence was indeed admissible. The party adducing
evidence should have to establish that such evidence is admissible. The same applies,
one would have thought, to defence evidence: if the prosecution advances proper grounds
for objecting to its admission, the defence should have to establish the admissibility of the
evidence it proposes to use.
Not so, we now are told in P. The court likened the pre-trial procedure for obtaining rulings
on admissibility under s 344A of the Crimes Act 1961, to civil proceedings to review a
determination on the issue. The result should be the same, said the Court, as far as the
burden of establishing the issue is concerned. Therefore, said the Court, under s 344A the
defence must satisfy the judge that the evidence is not admissible.
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The likening of the two kinds of proceedings is fallacious. The wording of s 344A is such
that it requires the party seeking to adduce the evidence (usually, but not necessarily, the
Crown) to obtain an order that its evidence is admissible. The court needs to be satisfied
that the evidence is admissible before it can make the order. By contrast, in civil
proceedings for review of an order admitting evidence, the party objecting to admission of
the evidence (usually - not that this form of procedure is often used, for obvious reasons the accused) has the burden of persuading the court that the order of the court below was
erroneous. The party with the burden is different, according to which form of procedure is
used.
It is unlikely that s 344A was introduced in order to put the burden of persuading the court
on the accused, contrary to the plain meaning of its words.
The better view, it is respectfully suggested, is that of the Privy Council in Mohammed v
The State [1999] 2 AC 111, holding that when there is an issue of breach of rights, the
prosecution has to prove beyond reasonable doubt that there was no breach. If it cannot
do so, and if the issue is the fairness of the trial, then the evidence cannot be admitted; but
if the issue is compliance with some other, non-absolute right, then a balancing exercise is
required. Only in the latter case, where balancing occurs, are the notions of burden and
standard of proof on the issue of admissibility inappropriate. That point is only reached,
however, after the prosecution has been unable to exclude a reasonable possibility that a
breach of rights occurred.

Tuesday, September 14, 2004

Interception and search
The extension of warrants to intercept private communications, from oral to any form of
communication, pursuant to s 35 and Schedule 2 of the Crimes Amendment Act 2003[NZ],
has not drawn all private communications within the same warrant procedure. This is
because, as the Court noted in R v C 5/8/04, CA184/04, the new legislation only covers,
because of its definition of "intercept", interceptions that occur while the communication is
taking place or is in transit. Therefore, records of text messages retained by a service
provider can be seized under a search warrant but not under an interception warrant. Of
course, a search warrant cannot be issued for material that does not exist at the time the
warrant is sought.
What, one might wonder, is the position in relation to email messages that have not been
received by their intended recipient? Until received, the records of them held by the
service provider are not records of completed communications, so their "in transit" quality
appears to make the interception warrant procedure applicable. They may, however, be
received between the application for the interception warrant and its being used, in which
case a search warrant would be needed. Plainly, the police will have to seek both types of
warrant in such cases.
Does this mean the police need to have reasonable grounds to believe that a
communication has both been received and not been received?

Tuesday, September 14, 2004
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Fairness and access to witnesses
In USA v Moussaoui USCA 4th Circuit No 03-4792, 13 September 2004, the prosecution
refused to permit the accused access to three detainees whom he wanted to call as
witnesses. The detainees were (are) under interrogation, and according to the prosecution
it would not be in the public interest to interrupt that process. The Court recognised that
fundamental questions arose here, including the accused's constitutional right to a fair trial.
The parties were ordered to try to negotiate a satisfactory procedure.
Here, the issue of the right to present a defence was essentially that dealt with, on different
facts, in R v B [1995] 2 NZLR 172 (CA) and R v Griffin [2001] 3 NZLR 577 (CA). It may be,
upon careful analysis of the circumstances, that a fair procedure can be devised; but if not,
the proceedings should be stayed, at least until such time as adequate access to
witnesses is granted to the accused.

Thursday, September 16, 2004

Policy and recognition of defences
The flexibility of the common law is such that policy prevails when recognition of new
defences is in issue. Illustrating this is Behrooz v Secretary of the Department of
Immigration [2004] HCA 36 (6 August 2004). The issue was whether it would be a defence
to a charge of escaping detention as an illegal immigrant that the conditions of detention
were inhumane. The 6-judge majority of the High Court of Australia held that no such
defence, amounting to a right to escape, could be recognised. Kirby J, dissenting, held that
the common law permitted such a defence. The parties recognised that this was not a
case where the facts supported a defence of necessity.
It would be wrong in principle to exalt any single dissenting judgment in cases where the
split is so uneven, but this case shows how contrasting use may be made of
considerations such as existing common law, the relationship between courts and the
legislature (under Australia's Constitution), international law, and the limitations of practical
reality as far as alternative remedies for detainees are concerned.

Tuesday, September 21, 2004

Just hearings for detained "enemy combatants"
In Hamdi v Rumsfeld USSC No 03-6696 (28 June 2004) the Supreme Court grappled with
the rights of a detained man, allegedly an "enemy combatant" in the face of his application
for release. The Supreme Court analysed the problem as a conflict between "the private
interest that will be affected by the official action" against the Government‘s asserted
interest, "including the function involved." It will be noted that the problem is thought of, not
as a triangulation of interests, but as a conflict between two interests.
The plurality of the Court recognised
"…as critical as the Government‘s interest may be in detaining those who actually pose an
immediate threat to the national security of the United States during ongoing international
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conflict, history and common sense teach us that an unchecked system of detention
carries the potential to become a means for oppression and abuse of others who do not
present that sort of threat."
And further,
"Striking the proper constitutional balance here is of great importance to the Nation during
this period of ongoing combat. But it is equally vital that our calculus not give short shrift to
the values that this country holds dear or to the privilege that is American citizenship. It is
during our most challenging and uncertain moments that our Nation‘s commitment to due
process is most severely tested; and it is in those times that we must preserve our
commitment at home to the principles for which we fight abroad… . We therefore hold that
a citizen-detainee seeking to challenge his classification as an enemy combatant must
receive notice of the factual basis for his classification, and a fair opportunity to rebut the
Government‘s factual assertions before a neutral decisionmaker."
On the other hand,
"… the exigencies of the circumstances may demand that, aside from these core
elements, enemy combatant proceedings may be tailored to alleviate their uncommon
potential to burden the Executive at a time of ongoing military conflict. Hearsay, for
example, may need to be accepted as the most reliable available evidence from the
Government in such a proceeding. Likewise, the Constitution would not be offended by a
presumption in favor of the Government‘s evidence, so long as that presumption remained
a rebuttable one and fair opportunity for rebuttal were provided. Thus, once the
Government puts forth credible evidence that the habeas petitioner meets the enemycombatant criteria, the onus could shift to the petitioner to rebut that evidence with more
persuasive evidence that he falls outside the criteria. A burden-shifting scheme of this sort
would meet the goal of ensuring that the errant tourist, embedded journalist, or local aid
worker has a chance to prove military error while giving due regard to the Executive once it
has put forth meaningful support for its conclusion that the detainee is in fact an enemy
combatant."
The parties were left to devise an appropriate form of procedure. The plurality recognised
that the tribunal could be military, and that it might require an onus on the accused, and
that full disclosure of the Government‘s evidence need not necessarily be made to the
accused. Hearsay may be permitted, and even a brief summary based on hearsay may be
sufficient for the Government to put the accused to disproof.
Ronald Dworkin has commented on the extra-ordinariness of the placing of the burden of
proof on the accused, and on the difficulties that he may confront even if assisted by
counsel: http://www.nybooks.com/articles/17293.1
Clearly, in times of war, the law must be practical. A solution might be found in adopting, or
adapting, the Continental system of pre-trial investigation involving the proces verbal and
the dossier, and the trial system of intime conviction (when conviction raisonee is
inappropriate). It is possible to have a respectable justice system that does not involve full
disclosure, that is not averse to hearsay evidence, and that does not involve adversorial
procedure in the sense that term is understood in the Anglo-American legal tradition. In the
Continental system the judge must ask himself whether, as a matter of conscience and
1

http://www.nybooks.com/articles/17293
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good faith, he is "personally convinced" of the truth of the prosecutor‘s allegation. The
difficulty is whether that state of mind can exist where the defence has not had full access
to, or opportunity to challenge, the evidence presented by the prosecution.

Sunday, September 26, 2004

Formalism and pragmatism
Readers of Richard A Posner's "The Principles of Jurisprudence" (1990, Harvard
University Press) will be well acquainted with his criticism of legal formalism. Essentially,
formalism regards the law as containing answers to all the problems it will encounter,
whereas pragmatism recognises that judges have to look outside the law for just solutions
to legal problems.
One might ask, is Shaheed [2002] 2 NZLR 377; (2002) 19 CRNZ 165; 6 HRNZ 561 (CA)
formalist or pragmatic? It is criticised by those who would wish the issue of admissibility of
evidence obtained through a breach of the accused's rights to be determined by
application of rules. An appropriate rule, they argue, would be that evidence obtained in
breach of the accused's rights is inadmissible. Plainly, such arguments suppose the law to
be formalist. If, therefore, Shaheed itself is formalist, there appears to be a contradiction in
its critics' arguments. They cannot criticise it for not being what it is.
The ultimate question pursuant to Shaheed is whether exclusion of the evidence would be
a proportionate response to the breach of rights through which it was obtained. This
amounts to weighing the seriousness of the alleged offending against the seriousness of
the wrong suffered by the accused. We therefore have to decide whether these matters
are best assessed in formalist, or in pragmatic, terms.
The seriousness of the alleged offending is precedent-determined in the light of the
legislation creating the offence and the penalty. Precedents for sentencing incorporate the
relevant policy considerations. In the absence of precedent as a guide to the seriousness
of the offence, courts would be guided by the maximum penalty and the legislation relating
to sentencing. In other words, the answer to assessing the seriousness of the offence lies
within the bounds of the law: it is a formalist issue.
The seriousness of the wrong done to the accused is also precedent-determined. This is
because a large body of case law has developed around the consequences of wrongful
conduct of the authorities in the obtaining of evidence, both before and after the enactment
of the New Zealand Bill of Rights Act 1990. The importance of the infringed right is
determined in formalist terms.
It may be, that in the absence of any precedent or principles in the common law, the courts
will have to take a more pragmatic approach to the assessment of this balance, but once
that is done in a new case, the requirements of stare decisis dictate that formalism will
become the appropriate approach to similar subsequent cases. Precedent requires that
the application of Shaheed rapidly becomes formalised.
Critics of Shaheed who, rightly - although Posner would disagree - reject pragmatism, and
who insist on formalism, should agree with Shaheed. What they really object to is judicial
discretion. They fear arbitrariness. However, discretion in the context of formalism is not
lawlessness. The Supreme Court of the United States has recently, in Hamdi v Rumsfeld
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(see last note), taken a formalist stand, upholding fundamental legal values in the face of
the exigencies of present times.

Monday, October 04, 2004

Who informed?
A recently reported case, although decided over a year ago, on 24 July 2003, illustrates
how pressure of time can result in the Court of Appeal accepting unsoundly based
submissions; R v De Bruin (2003) 20 CRNZ 782 (CA). The judgment was delivered the
day after argument, because this was a pre-trial appeal and the trial was due to start within
a short time.
The defence wanted to ask the police at trial who it was who had acted as a police
informer, because grounds for attacking the credibility of that person may then have been
apparent to the defence. It is only in rare cases that the identity of an informer will be a
relevant matter, as for example where the informer may have planted evidence against the
accused, or where the informer was in fact the offender and is seeking to pass blame on to
the accused. Normally, if the police refuse to disclose information about an informer prior
to trial, an application can be made by the defence for a court order for disclosure. Such
an application will rely on the court‘s inherent jurisdiction, in which case there is no right of
appeal; it could not be made under s 344A of the Crimes Act 1961, which carries a right of
appeal to the Court of Appeal, because until disclosure is made there is no evidence about
which a ruling as to admissibility can be sought: R v Moore [2001] 2 NZLR 761; (2001) 18
CRNZ 519 (CA).
In De Bruin the Crown invited counsel for the defence to take the 344A approach, and in
due course that was done. The invitation may have been disingenuous, because in the
Court of Appeal the Crown changed its tack, arguing that:
"The essence of public interest immunity is that it protects from disclosure information
which is otherwise relevant and admissible. The informer‘s identity is admissible but
protected."
Of course at the stage at which this application was made, the trial was imminent, and the
question was whether evidence of the informer‘s identity could be elicited at trial, not
whether it should be disclosed to the defence prior to trial. The Crown was deflecting the
Court from the issue of the admissibility of an answer that a question at trial would elicit, by
suggesting there was no issue about admissibility for the court to rule on under s 344A.
The Crown‘s submission was, essentially, an argument that the informer‘s identity could
not be the subject of a 344A application or an appeal pre-trial because the issue was not
the admissibility of the evidence of the identity of the informer; rather, suggested the
Crown, the issue was for the trial judge, and was whether public interest immunity should
be declined. That is, it was a matter for the trial judge in the exercise of the inherent power
to prevent an abuse of process.
Unfortunately, the Court accepted this submission. However, the submission was flawed. If
the identity of the informer was "protected", it was inadmissible at trial; the real Crown
submission was that although the informer‘s identity was relevant, it should be ruled
inadmissible. Indeed, in apparently conceding relevance (by accepting admissibility), the
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Crown could have been taken to be admitting that disclosure would assist the defence at
trial.
If correct, the Crown‘s submission would mean that no ruling about evidence that was
sought to be excluded under the court‘s inherent power to prevent an abuse of process
would be a ruling about admissibility, because it would be a ruling about the discretionary
exclusion of admissible evidence. In fact, such issues are routinely dealt with as
admissibility issues and rulings are the subject of appeals. The usual construction of the
legislation involves using the concept of admissibility in a broad sense: if the jury cannot
learn of evidence, that is because it is "inadmissible", even though, technically, it is
"admissible but excluded pursuant to the court‘s inherent jurisdiction."
Analysing decisions into admissibility decisions, and decisions about the discretionary
exclusion of admissible evidence, is useful in the context of determining the procedural
rules concerning the operation of the discretion, but such analysis is not appropriate as an
aid to statutory interpretation of s 344A.If the defence had used s 344A itself, applying for
an order that questions it proposed to ask the appropriate witness (possibly the officer in
charge of the case) would yield admissible evidence, the position would have been clear.
Another aspect of De Bruin is objectionable, although the Court can hardly be criticised for
not anticipating the way the House of Lords would develop the law in R v H [2004] UKHL 3
(5 February 2004). In De Bruin it was presumed that the information could be withheld
from the defence, subject to the defence satisfying the court that disclosure was necessary
in the interests of trial fairness. In contrast, R v H held that full disclosure is to be
presumed to be appropriate, and it is for the Crown to satisfy the court that information
should be withheld; furthermore, if withholding of the evidence is permitted, the question
then is whether the result would be a fair trial for the accused. If there would be unfairness
to the accused, disclosure must be ordered even though the prosecution may then decide
not to proceed with the case.
See also: Mathias, "Public interest immunity and fairness to the accused" [2004] NZLJ
301.

Wednesday, October 06, 2004

The good and the bad
Although I have some reservations about the correctness of the Court of Appeal‘s decision
in R v Howse [2003] 3 NZLR 767; (2003) 20 CRNZ 826, it is reassuring to note a passage
in the judgment that reinforces the primacy of justice over jurisdictional limitations:
"… The ultimate criterion on appeal is whether a miscarriage of justice has occurred.
There cannot properly be any jurisdictional bar after trial preventing an accused from
attempting to demonstrate such a miscarriage. Nor, for similar reasons, does it matter that
evidence challenged on appeal was not challenged at trial. That does not jurisdictionally
preclude this Court from addressing a point and giving effect to it if it has sufficient force."
(para 15)
To suggest that the Court will not let itself be constrained by statutory limitations on its
jurisdiction, if that constraint would lead to a miscarriage of justice, may be taking this
dictum too far. However, one is reminded of the sensible approach of the House of Lords,
Page 30

Mathias

Criminal Law Developments in Leading Appellate Courts

which, when confronted with applying a statute that would have prevented a fair trial for
the accused, held that the statute, although absolute in its terms, nevertheless was subject
to an implied exception which the court could "read in": R v A [2002] 1 AC 45; [2001] 3 All
ER 1, discussed in Mathias, "Criminal fairness in the House of Lords" [2002] NZLJ 435.

Sunday, October 10, 2004

Nearly the last criminal appeal from NZ to the Privy Council
The final criminal appeal from New Zealand to the Privy Council is expected to be heard
early next year. The Court of Appeal decision, R v Howse (2003) 20 CRNZ 826 has
already been noted for its unrestricted view of the jurisdiction of that statute-based court to
hear appeals based on claims of a miscarriage of justice. That point, of course, will not be
the subject of the forthcoming appeal. The appeal will hinge, we may anticipate, on
whether the accused had a fair trial. If he did not, the next question will be whether an
unfair trial can be cured by the proviso that notwithstanding the unfairness there was no
miscarriage of justice.
On the first, and threshold, issue, whether the accused received a fair trial, the Court of
Appeal was less than forthright. It found that several errors had occurred, and that these
could be regarded, "…prima facie at least, as having occasioned a miscarriage of justice"
(para 43). The errors concerned the admission of evidence that should have been ruled
inadmissible, and the failure of the trial judge to direct the jury on how evidence of what the
murdered victims had said could be used by the jury. In effect, the appellant will have to
persuade the Privy Council that the errors amounted to breaches of the right to a trial
according to law by an unbiased jury; in other words, the right to a fair trial. The Court of
Appeal was less than forthright because it did not say directly that these errors amounted
to breach of the accused‘s right to a fair trial. In calling the position a prima facie
miscarriage of justice, the Court treated the concept of fair trial as being subject to whether
there was a miscarriage of justice.
The second question, whether an unfair trial is necessarily a miscarriage of justice, can
only be treated as open if one is prepared to acknowledge that, if a court thinks that the
evidence against an accused is overwhelming, trial fairness does not matter. Most people,
we venture to suppose, would baulk at reaching such a conclusion. A breach of the right to
a fair trial should of itself amount to a miscarriage of justice.
The usual test for whether a miscarriage of justice has occurred is whether the accused
has been wrongly denied a real possibility of an acquittal through an error or errors at trial.
That requirement should not apply where the trial has been unfair to the accused.

Thursday, October 14, 2004

Reasoning with similar fact evidence
The recent Canadian case, R v Perrier 2004 SCC 56 (30 September 2004), reminds us
about the controversy concerning whether evidence about charges on which the jury
acquits the accused can be used as similar fact evidence against him on other charges
considered at the same trial: see Mahoney, "Basing Convictions on Acquittals: Conjuring
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by the Court of Appeal" in Robertson (ed) Essays on Criminal Law: A Tribute to Professor
Gerald Orchard (2004, Brookers, Wellington). Mahoney argues that a juror who is unsure
that the accused committed the other offences, and who therefore would find him not guilty
of them, cannot then use the evidence of those when deciding whether the accused is
guilty of the offence in respect of which the prosecution says the evidence is relevant on a
similar fact basis.
The New Zealand Court of Appeal has held the contrary in R v Holtz [2003] 1 NZLR 667;
(2002) 20 CRNZ 14. Care is needed, as the Court pointed out in para 47:
"The care with which evidence of similar acts is scrutinised is justified because of the
prejudice that inevitably arises from the risk of guilt being improperly inferred from mere
propensity or disposition evidenced by previous bad conduct. But, where the evidence is
truly probative and cogent, admission is appropriate so long as the circumstances are
such that, while allowing the probative value of the evidence to be availed of, the risk of
improper use can be avoided by appropriate directions to the jury."
Essentially the differences in these points of view is attributable to the differing standards
of proof for the admission of evidence on the one hand, and the proof of guilt on the other.
In Holtz, at para 38, the Court said:
" … Where [similar fact] evidence is the only evidence or substantially the only evidence
available from which the jury is asked to infer that the accused was the person who
committed the offence charged, since the offence must be proved beyond reasonable
doubt, the accused‘s responsibility for the pattern of events necessarily must be found
established beyond reasonable doubt before a verdict of guilty is justified. But that is
because the offence charged must be proved beyond reasonable doubt. It is not because
the similar fact evidence on which a verdict of guilty is based must be established beyond
reasonable doubt before it can be used. By contrast it may be that in a particular case the
evidence of pattern may be just another strand of circumstantial evidence pointing toward
the accused. In that event, to require proof beyond reasonable doubt [of the similar facts],
would be quite inconsistent with the proper approach to circumstantial evidence.
Accordingly we do not accept as of universal application that, where identity is in issue,
similar fact evidence cannot be used unless it is found to the standard of beyond
reasonable doubt that the accused was responsible for the past conduct and that the same
person was responsible for the offence charged…."
Mahoney agrees (p 41) that similar fact evidence is a form of circumstantial evidence, but
suggests that, on the question of admissibility, similar fact evidence needs special
treatment because its admission is exceptional. That said, however, Mahoney focuses his
argument not on the decision as to admissibility, but rather on the way the jury should use
similar fact evidence. He accepts (p 43) that jurors may have initial doubts about
circumstantial evidence, and still use it in coming to their decision; but, he continues, if
they find the accused guilty of the main offence, that means they must, at that point, have
no doubts about the similar fact evidence:
"It is impossible to declare the accused guilty beyond reasonable doubt if doubts about the
circumstantial evidence remain at the end of the jury‘s deliberations. Doubts about the
evidence upon which a verdict is founded amount to doubts about the verdict."
The Supreme Court of Canada mentioned the topic obliquely in Perrier. As to the question
of admissibility, the Court said:
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"[18] … The point is that we must be cautious when using propensity evidence in the
context of identity. We want to be sure, on a balance of probabilities, that the same person
committed the acts in question such that we can safely say it is not a coincidence nor a
case of mistaken identity."
Then,
"[23] Once the trial judge has determined that the crime charged and the similar act were
likely committed by the same person, the judge must then consider whether there is
evidence linking the accused to the similar act. …
If the similar facts relied upon were not in fact the acts of the accused, then they have no
probative value.
"[24] The threshold is not particularly high. The trial judge must determine whether there is
"some evidence" linking the accused to the similar acts. However, evidence of mere
opportunity or possibility is not sufficient."
All well and good, as far as admissibility is concerned. How, then, should the jury reason if
the evidence is ruled admissible? The SCC followed the English approach:
"[29] … ‗The issue for the jury, once they are satisfied that it is the same gang who have
committed both groups of offences, will be whether the prosecution have established on all
the admissible evidence that the particular defendant was a member of that gang and,
where the prosecution say that that defendant was a member of the gang on both
occasions, whether the totality of the evidence has established that beyond reasonable
doubt.‘ " (a quotation from R. v. Brown, [1996] E.W.J. No. 2403 (QL) (C.A.))
In Perrier it was held that the evidence should not have been admitted, and the Court did
not need to examine in more detail how the jury might otherwise have properly used it.
There does, however, appear to be consistency with the Mahoney approach.
It is not always necessary to go as far as Mahoney and require juries to convict on the
similar fact charges if they also convict on the main charge. As was pointed out in Holtz,
things that are, on the balance of probabilities, true, can combine with other evidence to
establish something else beyond reasonable doubt. A jury may well be sure of the main
charge and acquit on the others, as they did in Holtz. See also the entries under the
heading Bayes' Theorem in the Index.

Friday, October 15, 2004

Evidential or legal burdens on the defence
Sometimes the legislation creating an offence places a burden on the defendant, if he is to
avoid conviction, to prove something. In the absence of any statutory specification of the
standard of proof which is placed on the defence by such provisions, the common law has
traditionally held them to impose a legal burden of proof on the balance of probabilities. If
he fails to meet this burden, the accused may be convicted even though there might be a
reasonable doubt about his guilt. In this sense, legal burdens infringe the presumption of
innocence. Courts have recognised this, but have regarded the shift in legal burden as
justified. Justifications have been the mischief at which the legislation is aimed, and the
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ease with which the burden may be met.
In Attorney-General’s Reference (No 4 of 2002) [2004] UKHL 43 (14 October 2004)
(decided jointly with Sheldrake v DPP) the House of Lords had to consider the effect of
human rights law on this position, in the light of its obligation pursuant to s 3 of the Human
Rights Act 1998 [UK] to apply the law so as to conform with the jurisprudence of the
European Court of Human Rights in its interpretation of the European Convention on
Human Rights. Section 3(1) provides:
"3. - (1) So far as it is possible to do so, primary legislation and subordinate legislation
must be read and given effect in a way which is compatible with the Convention rights.‖
Lord Bingham of Cornhill delivered the leading speech for the majority; the minority agreed
with his statement of the law but differed in its application in relation to one of these two
appeals. At para 9 the parallel concerns of domestic and European law were mentioned:
"The right to a fair trial has long been recognised in England and Wales, although the
conditions necessary to achieve fairness have evolved, in some ways quite radically, over
the years, and continue to evolve. The presumption of innocence has also been
recognised since at latest the early 19th century, although … the presumption has not
been uniformly treated by Parliament as absolute and unqualified. There can be no doubt
that the underlying rationale of the presumption in domestic law and in the Convention is
an essentially simple one: that it is repugnant to ordinary notions of fairness for a
prosecutor to accuse a defendant of crime and for the defendant to be then required to
disprove the accusation on pain of conviction and punishment if he fails to do so. The
closer a legislative provision approaches to that situation, the more objectionable it is likely
to be. To ascertain the scope of the presumption under the Convention, domestic courts
must have regard to the Strasbourg case law. It has there been repeatedly recognised that
the presumption of innocence is one of the elements of the fair criminal trial required by
article 6(1): see, for example, Bernard v France (1998) 30 EHRR 808, para 37."
Strasbourg law was summarised in para 21:
"From this body of authority certain principles may be derived. The overriding concern is
that a trial should be fair, and the presumption of innocence is a fundamental right directed
to that end. The Convention does not outlaw presumptions of fact or law but requires that
these should be kept within reasonable limits and should not be arbitrary. It is open to
states to define the constituent elements of a criminal offence, excluding the requirement
of mens rea. But the substance and effect of any presumption adverse to a defendant
must be examined, and must be reasonable. Relevant to any judgment on reasonableness
or proportionality will be the opportunity given to the defendant to rebut the presumption,
maintenance of the rights of the defence, flexibility in application of the presumption,
retention by the court of a power to assess the evidence, the importance of what is at
stake and the difficulty which a prosecutor may face in the absence of a presumption.
Security concerns do not absolve member states from their duty to observe basic
standards of fairness. The justifiability of any infringement of the presumption of innocence
cannot be resolved by any rule of thumb, but on examination of all the facts and
circumstances of the particular provision as applied in the particular case."
The question comes down to proportionality. In the appeal over which the House of Lords
was split, the question involved the interpretation of s 11 of the Terrorism Act 2000 [UK],
which provides:
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11 Membership
(1) A person commits an offence if he belongs or professes to belong to a proscribed
organisation.
(2) It is a defence for a person charged with an offence under subsection (1) to prove—
(a) that the organisation was not proscribed on the last (or only) occasion on which he
became a member or began to profess to be a member, and
(b) that he has not taken part in the activities of the organisation at any time while it was
proscribed.‖
What standard of proof does subsection (2) carry? Six considerations were relevant (para
51):
"(1) ... a person who is innocent of any blameworthy or properly criminal conduct may fall
within section 11(1). There would be a clear breach of the presumption of innocence, and a
real risk of unfair conviction, if such persons could exonerate themselves only by
establishing the defence provided on the balance of probabilities. It is the clear duty of the
courts, entrusted to them by Parliament, to protect defendants against such a risk. It is
relevant to note that a defendant who tried and failed to establish a defence under section
11(2) might in effect be convicted on the basis of conduct which was not criminal at the
date of commission.
―(2) While a defendant might reasonably be expected to show that the organisation was
not proscribed on the last or only occasion on which he became a member or professed to
be a member, so as to satisfy subsection (2)(a), it might well be all but impossible for him
to show that he had not taken part in the activities of the organisation at any time while it
was proscribed, so as to satisfy subsection (2)(b). Terrorist organisations do not generate
minutes, records or documents on which he could rely. Other members would for obvious
reasons be unlikely to come forward and testify on his behalf. If the defendant's
involvement ... had been abroad, any evidence might also be abroad and hard to adduce.
While the defendant himself could assert that he had been inactive, his evidence might
well be discounted as unreliable. A's own case is a good example. He arrived as a
stowaway. He described himself on different occasions as Palestinian and also as
Jordanian. An immigration adjudicator concluded that he was Moroccan. The judge, as
already noted, thought he might well be a fantasist. He was not a person whose
uncorroborated testimony would carry weight. Thus although section 11(2) preserves the
rights of the defence, those rights would be very hard to exercise effectively.
―(3) If section 11(2) were held to impose a legal burden, the court would retain a power to
assess the evidence, on which it would have to exercise a judgment. But the subsection
would provide no flexibility and there would be no room for the exercise of discretion. If the
defendant failed to prove the matters specified in subsection (2), the court would have no
choice but to convict him.
―(4) The potential consequence for a defendant of failing to establish a subsection (2)
defence is severe: imprisonment for up to ten years.
―(5) While security considerations must always carry weight, they do not absolve member
states from their duty to ensure that basic standards of fairness are observed.
―(6) Little significance can be attached to the requirement in section 117 of the Act that the
Director of Public Prosecutions give his consent to a prosecution (a matter mentioned by
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the Court of Appeal in para 42 of its judgment) for the reasons given by the Court of
Appeal in para 91 of its judgment in Attorney General's Reference (No 1 of 2004) [2004]
EWCA Crim 1025."
Accordingly (para 53), since it was possible to "read down" the legislation, s 11(2) was
held to place an evidential burden, not a legal burden on the accused. That means, as
Lord Bingham began by saying (para 1):
"An evidential burden is not a burden of proof. It is a burden of raising, on the evidence in
the case, an issue as to the matter in question fit for consideration by the tribunal of fact. If
an issue is properly raised, it is for the prosecutor to prove, beyond reasonable doubt, that
that ground of exoneration does not avail the defendant."
This case has persuasive value for New Zealand courts, because the influence of the New
Zealand Bill of Rights Act 1990 on our common law is comparable to the influence of the
European Convention on Human Rights on English common law. It is an illustration of how
the interpretation of the burden as evidential rather than legal is not "strained and
unnatural" (as it had been described in R v Phillips [1991] 3 NZLR 175 (CA)).
In the two appeals considered by the House of Lords in the case reviewed here, one
concerning a defence to an excess alcohol driving offence was held to require a legal
burden on the defendant, while the other, in the context of alleged belonging to a terrorist
organisation, was held to impose only an evidential burden on the accused.

Tuesday, October 26, 2004

Sex and time
A hundred years on, R v Blight (1903) 22 NZLR 837 (CA) retains its potency. The House of
Lords has referred to it in R v J [2004] UKHL 42 (14 October 2004), in which a majority
upheld the prohibition on the prosecution evading a statutory time limit by alleging a similar
offence, not subject to such a limit, based on the same facts:
―[65] … there may indeed be some initial difficulties. But your Lordships would merely be
adopting the same approach as has applied in the case of the equivalent legislation in
New Zealand for over a century, following the decision in R v Blight 22 NZLR 837.
Significantly, [Crown counsel] was unable to point to any insuperable problems which the
prosecutors or courts had encountered there. On the contrary, when, in R v Hibberd [2001]
2 NZLR 211, the Court of Appeal came to interpret the Crimes Act 1961 as amended to
cover homosexual offences, in the light of their experience they deliberately adopted the
same approach to the time-bar as had been laid down in R v Blight.‖
Baroness Hale dissented:
―[90] … The rationale behind the time limit can no longer be that which it was said to be in
R v Blight 22 NZLR 837. If it is that the defendant can no longer have a fair trial, I would
certainly agree that such prosecutions should be stayed either as an abuse of process or
as outside the prosecutor's competence to bring. If it is, as was suggested by the Criminal
Law Revision Committee when it recommended retention of the time limit in its 15th report
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in 1984, that people should not be prosecuted for offences which were "stale", it is unclear
what this means in a case where a fair trial is still possible. If it means that something
which was once a matter deserving of punishment is no longer so because of the passage
of time, then this will not invariably be so. At one extreme will be the teenage romance
between a boy and a girl who have since gone their separate ways, where no possible
personal or public interest would be served by prosecution. At the other will be prolonged
and serious abuse of a position of trust by a person who might well be left to do it again
unless action is taken. It will all depend upon the circumstances, in which the interests of
the accused, the victim and of society will all play their part. A just and humane prosecution
policy should be capable of taking all these factors into account.‖
The difference between the majority and the minority reflects formalist and pragmatic
analysis, respectively.

Monday, November 01, 2004

Third party challenges to trial publicity
When may a third party obtain suppression of publication of the name of an accused? In
Re S (a child) [2004] UKHL 47 (28 October 2004) the legal representative of a child sought
to protect him from publicity that would arise from his mother‘s trial on a charge of
murdering his brother. The first notable feature of the case is that it illustrates the process
of balancing competing rights. These rights, pursuant to the European Convention on
Human Rights (ECHR), are the right to privacy (Art 8) and the right to freedom of
information (Art 10).
The House of Lords was careful to emphasise that the circumstances of each case have to
be considered. Lord Steyn delivered the speech with which the other Law Lords agreed.
He set out the method in para 17:
"… First, neither article has as such precedence over the other. Secondly, where the
values under the two articles are in conflict, an intense focus on the comparative
importance of the specific rights being claimed in the individual case is necessary. Thirdly,
the justifications for interfering with or restricting each right must be taken into account.
Finally, the proportionality test must be applied to each. For convenience I will call this the
ultimate balancing test. This is how I will approach the present case."
Following that approach, the prevailing right was held to be the Art 10 right to information,
and the injunction sought against publication was refused.
The second notable aspect of this case is what it says about the common law inherent
jurisdiction of the court to prohibit publication. It was held (para 23) that the jurisdiction to
prevent publication is now derived from Convention rights, and as far as existence and
scope of the power is concerned, the prior case law on inherent jurisdiction need no longer
be considered. However, that case law remains relevant in illustrating the balancing
process, which developed with acknowledgement of European jurisprudence even before
October 2000 (when the Human Rights Act 1998[UK] – "the UK Act" - came into force).
We may well wonder whether this suggests, by analogy, anything for New Zealand law.
The UK Act, s 3, requires domestic courts to give effect to the jurisprudence of the
European Court of Human Rights so far as it is possible to do so. This is a clear indication
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that Strasbourg decisions, rather than the prior common law, should henceforth be the
guide to the interpretation of Convention Rights.
By contrast, in New Zealand, NZBORA 1990 affirms and promotes the rights set out in it,
and it affirms New Zealand‘s commitment to the ICCPR. There is no provision requiring
foreign court decisions to be followed. The right to freedom of information is contained in
NZBORA, s 14, but the right to privacy, relied on in Re S (a child), is not. It is preserved at
common law by virtue of s 28, which continues existing rights and freedoms
notwithstanding their omission from NZBORA. Such inherent jurisdiction as there is,
therefore, should remain alive, and indeed may draw upon the balancing process
described in Re S (a child).

Tuesday, November 02, 2004

Is infrared surveillance "search"?
Infrared surveillance may reveal patterns of heat emerging from a building. That in turn,
when added to other information, may provide reasonable grounds for the issuing of a
search warrant. Cannabis cultivation indoors can be discovered in this way. That
happened in R v Tessling 2004 SCC 67 (29 October 2004). The Supreme Court of Canada
held that, the present state of technology being insufficient to reveal exactly what was
going on in the respondent‘s house, he had no reasonable expectation of privacy in the
circumstances of this case. Accordingly, there was no breach of his right to be free from
unreasonable search.
The United States Supreme Court had held differently in Kylio v US 533 US 27 (2001).
There, the majority held that the Government conducts a search of a home when it uses a
device that is not in general public use to explore details of the home that would have
previously been unknowable without physical intrusion. Further, a such a search was
presumptively unreasonable without a warrant.
The point has not yet been decided in New Zealand, but some similar situations have been
considered. (See Mathias, Misuse of Drugs, para 1405.) In R v Gardiner 30/6/97,
Chisholm J, HC Christchurch T45/97 it was held that camera surveillance from outside
premises, where views of the interior of the house were obtained, amounted to a search
which, in the circumstances of this borderline case, was not unreasonable. It was noted
that the police had good grounds to believe serious drug offending was occurring on the
premises. Where police conduct was reasonable, it was not necessary to determine
whether video surveillance of the back of a residential property by a camera outside the
premises amounted to a search: R v Fraser [1997] 2 NZLR 442, (1997) 15 CRNZ 44 (CA).
In that case the area filmed was readily visible to passers-by. Aerial surveillance from an
aircraft flying at approximately 500 feet over farmland was not, on the facts, unreasonable
in R v Peita (1999) 17 CRNZ 407 (CA), but the Court was careful to point out (at para 13)
that "each case must be considered on its own facts, bearing in mind the privacy based
nature of the right and its reasonable qualification by the public interest in crime detection".

Monday, November 08, 2004
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Forcing the accused to have counsel
Mr Milosevic has to accept counsel at his trial.
This decision was upheld by the Appeals Chamber of the International Criminal Tribunal
for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991
("Tribunal" or "ICTY "): Milosevic v Prosecutor, 1 November 2004, Case no. IT-02-54AR73.7.
Ironically, counsel assigned to Mr Milosevic filed the appeal against the order that Mr
Milosevic had to accept counsel.
The right to defend one‘s self is not absolute, as the Trial Chamber had recognised
throughout the proceedings. Frequent adjournments of the proceedings have been
necessary, depending on Mr Milosevic‘s blood pressure. Although his health continued to
decline, and delays lengthen, he was still able to make strenuous objections to the
imposition of counsel on him.
What are the duties of counsel who are imposed on a reluctant client? The Trial Chamber
issued a set of guidelines. These allowed for further participation in the conduct of his
defence by Mr Milosevic, as the Appeals Chamber observed, "[h]owever, his participation
would be secondary to that of Assigned Counsel and strictly contingent on the
discretionary permission of the Trial Chamber in any given instance."
The Appeals Chamber noted that the law in many countries allows for restrictions on the
right of an accused to represent himself, citing examples in England, Scotland, Canada,
New Zealand, and Australia. But the issue here went further than that. At para 13 the
Appeals Chamber held:
"It must further be decided whether the right may be curtailed on the grounds that a
defendant‘s self-representation is substantially and persistently obstructing the proper and
expeditious conduct of his trial. The Appeals Chamber believes that, under the appropriate
circumstances, the Trial Chamber may restrict the right on those grounds."
(para 14): "How should the Tribunal treat a defendant whose health, while good enough to
engage in the ordinary and non-strenuous activities of everyday life, is not sufficiently
robust to withstand all the rigors of trial work – the late nights, the stressful crossexaminations, the courtroom confrontations – unless the hearing schedule is reduced to
one day a week, or even one day a month? Must the Trial Chamber be forced to choose
between setting that defendant free and allowing the case to grind to an effective halt? In
the Appeals Chamber‘s view, to ask that question is to answer it."
In the circumstances, the decision of the Trial Chamber to appoint counsel for Mr Milosevic
was upheld. However it did not uphold the particulars which spelt out the role he was
entitled to have in relation to counsel. It was wrong (para 16) of the Trial Chamber to
sharply restrict his ability to participate in the conduct of his defence. In particular, it was
wrong to permit him to cross-examine witnesses only with leave of the Chamber, and then
only after counsel had cross-examined. Restrictions on his right to represent himself had
to be proportional to what was necessary to accomplish their objective:
"17. These sharp restrictions, unfortunately, were grounded on a fundamental error of law:
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the Trial Chamber failed to recognize that any restrictions on Milosevic‘s right to represent
himself must be limited to the minimum extent necessary to protect the Tribunal‘s interest
in assuring a reasonably expeditious trial. When reviewing restrictions on fundamental
rights such as this one, many jurisdictions are guided by some variant of a basic
proportionality principle: any restriction of a fundamental right must be in service of "a
sufficiently important objective," and must "impair the right... no more than is necessary to
accomplish the objective." Similarly, while the International Covenant on Civil and Political
Rights allows some restriction of certain civil rights where "necessary to protect national
security, public order (ordre public), public health or morals, or the rights and freedoms of
others," the United Nations Human Rights Committee has observed that any such
restrictions "must conform to the principle of proportionality;... they must be the least
intrusive instrument amongst those which might achieve the desired result; and they must
be proportionate to the interest to be protected." And the ICTY itself has been guided by a
"general principle of proportionality" in assessing defendants‘ suitability for provisional
release, noting that a restriction on the fundamental right to liberty is acceptable only when
it is "(1) suitable, (2) necessary and when (3) its degree and scope remain in a reasonable
relationship to the envisaged target."
The Trial Chamber had exercised its discretion wrongfully, in that it failed to establish a
carefully calibrated set of procedures which reflected Mr Milosevic‘s actual state of health.
It concluded:
"19. In light of the foregoing discussion, the Appeals Chamber affirms the Trial Chamber‘s
imposition of defense counsel, but reverses its Order on Modalities. On remand, the Trial
Chamber should craft a working regime that minimizes the practical impact of the formal
assignment of counsel, except to the extent required by the interests of justice. At a
minimum, this regime must be rooted in the default presumption that, when he is physically
capable of doing so, Milosevic will take the lead in presenting his case – choosing which
witnesses to present, questioning those witnesses before Assigned Counsel has an
opportunity to do so, arguing any proper motions he desires to present to the court, giving
a closing statement when the defense rests, and making the basic strategic decisions
about the presentation of his defense. But this presumption is just that: a presumption.
Under the current circumstances, where Milosevic is sufficiently well to present a vigorous,
two-day opening statement, it was an abuse of discretion to curtail his participation in the
trial so dramatically on the grounds of poor health. The Appeals Chamber can hardly
anticipate, however, the myriad health-related difficulties that may arise in the future, or
use this occasion to calibrate an appropriate set of responses to every possible
eventuality. It is therefore left to the wise discretion of the Trial Chamber to steer a careful
course between allowing Milosevic to exercise his fundamental right of self-representation
and safeguarding the Tribunal‘s basic interest in a reasonably expeditious resolution of the
cases before it.
"20. The Appeals Chamber stresses the following point: in practice, if all goes well, the trial
should continue much as it did when Milosevic was healthy. To a lay observer, who will see
Milosevic playing the principal courtroom role at the hearings, the difference may well be
imperceptible. If Milosevic‘s health problems resurface with sufficient gravity, however, the
presence of Assigned Counsel will enable the trial to continue even if Milosevic is
temporarily unable to participate. The precise point at which that reshuffling of trial roles
should occur will be up to the Trial Chamber."
This restores the proper relationship between counsel and accused: counsel is obliged to
follow instructions in the conduct of the defence: R v McLoughlin [1985] 1 NZLR 106,
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(1984) 1 CRNZ 215 (CA). In the absence of a specific instruction, counsel may make
tactical decisions in the interests of the accused: R v S [1998] 3 NZLR 392, also reported
as R v Accused (CA467/97) (1998) 15 CRNZ 611 (CA), at p 395; p 614; R v Young
15/9/03, CA13/03. Of course, the way the defence case is conducted, by counsel or by the
accused in person, may itself prejudice the court against the accused: R v Sharma 3/9/03,
CA431/02.

Monday, November 15, 2004

Miscarriage of justice and strength of the prosecution case
Miscarriages of justice may be thought of as having two roles to play in criminal procedure.
The first is as a ground of appeal. The second is where a miscarriage of justice is not
"substantial", and on this ground the appellate court may dismiss the appeal (called
"applying the proviso").
Miscarriages of justice are usually "substantial". They arise from fundamental departures
from proper procedure. Once the appellate court is satisfied that there has been a
miscarriage of justice that amounts to a fundamental departure from proper procedure, it
will not matter that the evidence in support of conviction was overwhelming. The conviction
will be quashed. Usually a re-trial will be ordered.
These observations, which are an intentional simplification of the law, are illustrated by the
High Court of Australia, in Subramaniam v R [2004] HCA 51 (10 November 2004). The
Court cited Wilde v The Queen (1988) 164 CLR 365 at 373 (per Brennan, Dawson and
Toohey JJ):
"The proviso has no application where an irregularity has occurred which is such a
departure from the essential requirements of the law that it goes to the root of the
proceedings. If that has occurred, then it can be said, without considering the effect of the
irregularity upon the jury's verdict, that the accused has not had a proper trial and that
there has been a substantial miscarriage of justice ...
―There is no rigid formula to determine what constitutes such a radical or fundamental
error. It may go either to the form of the trial or the manner in which it was conducted."
Reference was also made to TKWJ v R (2002) CLR 124, 147 [73], where McHugh J said:
"…in most cases of misdirection on facts, the appellant has the onus of establishing a
misdirection, that it might have affected the verdict and that, if it had not been made, the
jury might have acquitted the appellant. In some undefined categories of cases, however,
the irregularity may be so material that of itself it constitutes a miscarriage of justice
without the need to consider its effect on the verdict."

Wednesday, November 17, 2004

Is returning a drug to its owner "supply"?
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The tricky problem of whether a person who has been given only temporary custody of a
drug has a purpose of supply when he returns that drug to its owner, has arisen again in
New Zealand: R v Adams 20/10/04, Miller J, HC Wellington CRI 2004-091-341. The
conflicting cases are reviewed, and preference is given to the dissenting speech of Lord
Goff in R v Maginnis [1987] 1 All ER 907 (HL). Miller J held that the temporary custodian
does not supply the drug when returning it to its owner, because no additional rights or
powers are thereby conferred than had existed before. The majority in Maginnis had held
that it was not necessary that the supplier (the custodian) should give some power, that he
himself had enjoyed, to the other person (the owner), and that therefore the custodian who
returns the drug to its owner is supplying it. This was because the owner had no legal right
to demand return of the illicit drug.
In end the issue will be resolved according to whichever approach to interpretation the
court wishes to take (obviously! I mean the question is open). Some comparison may be
made with the issue of the liability of a purchaser for conspiracy with the seller to supply
himself with a drug: this has been held not to be a culpable conspiracy because the Act
refers to supply "to another" in this context: R v Lang 13/10/98, CA222/98.
My answer: In the case of a temporary custodian, the possession of the drug is shared: the
owner retains control, but not custody, and the custodian has custody and, depending on
the circumstances (for example, if there is clearly a power to protect possession against
third persons), a measure of control sufficient to amount to joint possession with the
owner. The giving of custody back to the owner is less than a giving of possession, and for
that reason the return of the drug would not be an act of supply.
See also my text, Mathias, Misuse of Drugs (Brookers Criminal Library, electronic edition)
at paras 147 and 402, and the entry below for 30 November 2004.

Thursday, November 25, 2004

An individual's access to the courts
Can a person who is detained by officials apply to a court for bail even when there is no
prosecution or action brought against him? The Supreme Court of New Zealand has today
decided the issue: Zaoui v Attorney-General 25/11/04, SC CIV 13/2004, in a case that
departs from the law as had been indicated in some English decisions (eg R v Secretary of
State for the Home Department, ex parte Turkoglu [1988] 1 QB 398, 400 per Sir John
Donaldson MR).
The central point, around which this cause celebre revolves, is whether the High Court can
grant bail to a person when there is no current case, before a court, involving that person.
That is, is bail a merely ancillary matter, or is the jurisdiction to grant bail an independent
matter? The issue has a faint echo of implications of the majority decision of the Supreme
Court of the United States of America in Hamdi v Rumsfeld (see my notes of 21.9.04 and
26.9.04). Hamdi was not cited in Zaoui, of course, as in Hamdi there was no argument
about the court's jurisdiction to hear the case. However the discussion in Hamdi of how
judicial procedures should be adapted to the requirements of national security may have
some relevance for the bail application that will follow the decision in Zaoui. Hamdi
suggests that when it comes to the procedural details of the bail hearing, a more pragmatic
approach (in the Posnerian sense) will be appropriate.
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The Supreme Court, in taking the formalist approach, has not allowed the law to be
governed by administrative convenience. The dangers of doing so were, after all, the
lesson handed to the New Zealand Court of Appeal by the Privy Council in Taito v R (2002)
19 CRNZ 224. Fears of a flood of bail applications have not influenced the decision.
The SC described the bail decision in this case in these terms (at para 101):
"This is a case where national security issues arise. It is also a case about the liberty of
someone who has refugee status in New Zealand and who is entitled to the benefit of the
Refugee Convention requirement that only such restrictions upon his liberty as are
necessary should be imposed upon him. The applications fall to be considered against the
background of concern for liberty recognised by the Bill of Rights Act and the common law.
Accordingly the case raises significant matters of public interest which require careful
balance."
Of course, to get to that point, the Court had to decide that jurisdiction to grant bail existed.
There had to be an inherent jurisdiction to grant bail that had not been excluded by statute.
The conclusion on inherent jurisdiction was:
"[34] The power of the High Court to grant bail to someone detained is an ancient common
law jurisdiction exercised by the superior courts of England in civil and criminal cases. The
common law jurisdiction became part of New Zealand law in 1840 [citing English Laws Act
1858]. The powers of the English superior courts have devolved in New Zealand on the
High Court [citing section 16 Judicature Act 1908, preceded by the Supreme Court
Ordinances of 1841 and 1844 and the Supreme Court Acts of 1860 and 1882]. The power
inheres in the Court itself as an independent common law jurisdiction, rather than as an
incidental power ancillary to other jurisdiction (as are many procedural powers described
as "inherent" or "implied") [citing R v Gage 3 Vin Abridg 518, per Holt CJ; In re Nottingham
Corporation [1897] 2 QB 502, 509 per Pollock B; R v Spilsbury [1898] 2 QB 615, 620 per
Lord Russell CJ; and RJ Sharpe The Law of Habeas Corpus (2 ed 1989) 141-142].
"[35] Some confusion may arise because the term "inherent jurisdiction" is applied both to
substantive and procedural powers. The ancillary inherent powers of courts to regulate
their own procedure arise equally in relation to their statutory and common law substantive
jurisdictions. Courts which do not possess an inherent substantive jurisdiction (as is the
case where their substantive powers are entirely statutory) nevertheless have inherent or
implied procedural powers necessary to enable them to give effect to their statutory
substantive jurisdiction [citing Department of Social Welfare v Stewart [1990] 1 NZLR 697,
701]."
The terminology here is a bit confusing. "Independent" means "not ancillary", that is, not
associated with a matter currently before the court. "Substantive" means concerning the
substance of a dispute, so is therefore a term applicable to where bail may arise as an
ancillary matter. "Procedural" means how the court conducts its affairs, and this term
applies to both independent and ancillary cases.
The Court appears to be saying that the inherent common law jurisdiction can be
exercised independently of a matter currently before the court, and its exercise can be a
matter of procedure, without having to connect to some substantive issue (and
independent cases will not, by definition, involve substantive issues).
The jurisdiction is supervisory, and is best not described as "stand alone". That is, it arises
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once there is a purported exercise of a power.
"[31] Unless excluded by statute, the inherent jurisdiction of the High Court to grant bail
may be directly invoked whenever someone is detained under any enactment pending
trial, sentence, appeal, determination of legal status, or (in immigration cases) removal or
deportation from New Zealand. The jurisdiction can be exercised whether or not the High
Court is seized of proceedings challenging the lawfulness of the detention. Thus, before
the Bail Act provided in criminal cases for a statutory right of appeal from the District Court,
the High Court commonly granted bail in its original inherent jurisdiction after bail had been
declined by a District Court.
"[32] Detention must be by authority of law. The exercise by inferior courts or officials of a
statutory authority to detain falls within the supervisory responsibilities of the High Court. It
is mistaken to regard the inherent jurisdiction to grant bail as "stand alone" or in vacuo.
"[33] In the present case, the statute permits detention only by judicial warrant. That
imports judicial oversight – first in exercise of the statutory power by a District Court and
secondly by the High Court through its general supervisory jurisdiction."
As far as the second consideration was concerned, whether the inherent jurisdiction to
grant bail had been excluded by statute, the Court held that there was nothing in the fact
that a person was a danger to the security of New Zealand that was necessarily
incompatible with release on bail (para 66). It did, however, acknowledge that when bail is
an issue, in such cases security will be of major importance (para 69).
This case, from a broad perspective, illustrates the point of prime importance, namely the
presumption that Parliament intends its legislation to be consistent with obligations that
New Zealand has accepted under international law (para 44). Accordingly, there would
have to be strong statutory language to defeat the entitlement of a person to challenge
their detention.

Monday, November 29, 2004

Public policy exclusion of evidence
The relationship between the common law discretion to exclude evidence on fairness
grounds, to the discretion to exclude evidence for breach of the Bill of Rights, is a matter
about which the Court of Appeal seems rather hesitant. A misleading approach is evident
in R v Murphey (2003) 20 CRNZ 278 (CA), where the discretions seem, without full
discussion, to be regarded as being distinct from each other.
The true relationship between these discretions, I suggest, is that they are the same: the
Bill of Rights discretion, explained in R v Shaheed [2002] 2 NZLR 377 (CA), is a common
law discretion, because the Bill of Rights has no provision for what the consequences of
breaches should be. Shaheed does not interpret the Bill of Rights. It does, however,
develop the interpretative approach to determining what is unreasonable, in the context of
searches, as set out in R v Grayson and Taylor [1997] 1 NZLR 399 (CA). Just as
reasonableness involves a balancing of certain factors which emerge from the
circumstances of a given case, so too does fairness. It is not surprising that factors
relevant to reasonableness will be similar to those relevant to fairness.
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In R v Pedersen 12/11/04, CA209/04 the New Zealand Court of Appeal had to address the
fairness discretion, as the case did not involve a breach of rights. It did not refer to R v
Shaheed, but the factors relevant to the decision, and the decision process itself, to the
limited extent to which they were explained in the judgment, can be seen to be akin to the
Shaheed model. The police had followed the appellant on to private property to require her
to undergo a breath test; there was no evidence that the property was that of the appellant,
and for the purposes of the case it was assumed that both the appellant and the officer
were trespassers.
"[51] … The trespass [by the police] was brief and minor in nature. There has been no
challenge to the accuracy, or the integrity of the police evidence. They were acting in good
faith in a situation where it could be inferred that the appellant was attempting to avoid the
breath testing checkpoint. In the circumstances, no investigatory alternatives were
available for the police, and their actions overall must be considered reasonable. We do
not consider fairness requires the exclusion of this evidence."

Here, just as pursuant to Shaheed, the first point to consider is the wrongfulness of the
police conduct. In the absence of a breach of rights, this could not be given the same
weight as it would have if there had been such a breach. The evidence was reliable and so
it could not be suggested that its admission would result in trial unfairness. Good faith,
although often mentioned, is, as Shaheed stated, just a neutral factor; the Court could be
taken as mentioning it to indicate that the wrongful conduct was not aggravated by
deliberation. Absence of alternatives is relevant, because if a lawful procedure had been
ignored that would weigh in favour of exclusion of the evidence, as the Court recently
pointed out in R v Harder 9/11/04, CA61/04 at para 46. There is also a suggestion of
urgency in the circumstances of the case, and this always weighs in favour of admission of
the evidence.
In summary, it would have been appropriate for the Court to apply Shaheed directly, rather
than to treat the fairness discretion as somehow more mysterious and detached. The
result, in any event, is correct.

Tuesday, November 30, 2004

The Joy of Jurisprudence
Yes, jurisprudence can be useful. Consider the problem mentioned in these notes on
Wednesday November 17, 2004 of whether a person who intends to return a drug to its
owner has possession of it for supply: R v Adams 20/10/04, Miller J, HC Wellington CRI
2004-091-341.
Is returning a drug to its owner the offence of ―supply‖ of that drug? How do we decide
whether conduct should be an offence when the statutory definition is ambiguous?
We might consult the website of the Oxford Professor of Jurisprudence. Indeed, we did.
Consequently, some ideas emerge from our mental fog, although these may or may not be
what Professor Gardner intended.
How do we feel about a person who returns a drug to its owner? Has he done wrong? If
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we cannot really say that we consider his act wrong, then we should conclude that he has
committed no offence.
We may, however, feel that he has done some wrong. How much wrong? Not as much as
a person who supplies a drug to a stranger. Why not? Because in returning the drug to its
owner, he has not given any new power over the drug to anyone, as the owner had the
power to demand it back anyway. So he is not as bad as he could be. There is a ―residual‖
sort of wrong about what he did. There has been a conflict of reasons about why supplying
drugs is wrong. On the one hand, supply of a drug to another person increases the amount
of access to the drug, and that is harmful. On the other hand, if it is returned to its owner,
there is no increase in access; there could even be said to be a decrease in access as the
minder of the drug no longer has it. Yet the owner has it, and that is wrong. Looked at this
way, the person who returns the drug to its owner has a defence. The offence has
occurred but as far as the law is concerned the defence, that the supply was to the owner,
prevents criminal responsibility attaching to the supplier.
A third alternative is that we may feel that he has done wrong, and this wrong is not of a
merely residual kind. It is a full-blown sort of wrong. In this case returning the drug to its
owner is not a defence.
That seems so simple that we may wonder whether we are really doing jurisprudence.
Another sort of analysis is available if we consider the offence of possession of the drug
for the purpose of supply. Again, the intention is to return it to its owner. If returning the
drug to its owner is a defence to a charge of supplying the drug, possession for the
purpose of supply is what might be called a ―fault-anticipating wrong‖. The wrong is, in
expanded terms, possession of the drug for the purpose of supplying it to someone who
does not already own it. The fault that is anticipated in this formulation of the charge is the
supply to a non-owner. There are two basic wrongs here: possession of the drug, and
supply of it to a non-owner. The combination of these basic wrongs creates a ―parasitic‖ or
―further‖ wrong, namely possession of a drug for supply to a non-owner. The feature of the
―fault-anticipating wrong‖ that makes it different from basic wrongs is that the defence, that
the intention was to supply the drug to an owner, is actually a negation of the offence itself,
instead of being a separate matter that excludes liability.
So what?
Well, the point is to clarify the relationship between wrongdoing and fault. Basic offences,
the usual kind, involve wrongdoing but not, if a successful defence is available, fault in its
fullest sense. There has, in such cases, been an offence, there has been wrongdoing, but
because there is has also been a defence, there has not been enough fault to attract
criminal liability. But the other kind of offences, fault-anticipating wrongs, do not, if a
successful defence is available, involve wrongdoing. There is, in such cases, no offence,
no wrongdoing, and no fault.
Working out these implications of the choices concerning whether returning a drug to its
owner is supply, should help decide whether this conduct is wrongdoing.

Friday, December 17, 2004

The Supreme Court and the fundamentals
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As predicted in these notes on 25 August 2004, the Supreme Court of New Zealand has
upheld, in Siloata v R 16/12/04, SC CRI 8/2004, the primacy of the requirement of jury
unanimity in the face of a statutory presumption of guilt in the absence of proof by the
defence to the contrary. The Court of Appeal (in a judgment delivered by the President)
had held that where this presumption applies, if the jury cannot agree on their verdict the
accused must be convicted because he has failed to rebut the presumption of guilt. That
is, according to the Court of Appeal, there was no room for a "hung jury" once the
presumption of guilt applied. This view of the law has been corrected by the Supreme
Court. It held that where the jury is not unanimous as to whether the accused has rebutted
the presumption of guilt, there is no verdict.
In doing the count, if there are any "don‘t knows", these go on the side of the guilties,
because getting to the line (the standard of proof on the defence) is not crossing it. Thus,
11 jurors in favour of acquittal, and one don‘t know, amounts to a hung jury. This is
preferable to the Court of Appeal‘s approach, whereby 11 innocents and one don‘t know
would mean a guilty verdict.
I should point out that this decision does not depend for its validity on the requirement that
verdicts must be verdicts of all 12 jurors. If that requirement were to be changed, so that a
majority of, say, 10 would be sufficient for a verdict, then the Siloata interpretation is that in
such a case there must be unanimity among 10 jurors: 10 thinking the accused has
satisfied the burden of proof means a "not guilty" verdict; 10 thinking he has not met the
burden (or some or all of the 10 being unable to decide whether he has or not, ie being on
the line) means "guilty", and less than 10 being sure that he has, or has not, met the
burden means a hung jury.
While the law was corrected in Siloata, the result of the case was dismissal of the appeal,
because the way the judge had directed the jury at trial must have left them with the
correct impression, namely that they must be unanimous in order to have arrived at a
verdict. The error in the case had been introduced at the Court of Appeal level, not at trial.
Although in this case it might be thought that the defence had won the battle but lost the
war, because the conviction was upheld, on a broader perspective, this is a case of the
defence losing the battle (this case) but winning the war (getting the law corrected). It must
be acknowledged that the Crown did not oppose the correction, simply contending that
there had been no error at trial.
It is impossible to devise a legal system, involving a hierarchy of courts, where there will
not be the possibility of introduction of errors at each level. Inevitably, with time, there will
be the occasional instance of error in the decisions of the Supreme Court, just as there
has been in the House of Lords and the Privy Council. It is important that the Supreme
Court should regard itself as free to depart from its own precedents when they are shown
to have been wrong.
The point considered by the Supreme Court in Siloata was very narrow. There are dangers
in looking too narrowly at the law. Montaigne, in "On Experience" (Essays, Book 3 Chapter
13) reminds us of Seneca's observation (Letters LXXXIX): "Anything that is divided into
minute grains becomes confused." One might respectfully wonder whether it was
appropriate to restrict the issues in this case so as to exclude the important matters of (1)
whether the standard of proof on the defence to rebut the presumption of purpose should
remain at balance of probabilities, when human rights law favours the lower standard of
raising a reasonable doubt, and (2) whether the jurors have to be unanimous on the issue
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of possession of a minimum quantity of drug before any of them can use the presumption
of purpose in their reasoning towards a verdict, when usually the requirement for unanimity
permits individual jurors to determine facts for themselves as they work towards a
decision. This second point is explored in more detail below.
An aspect of the law concerning use of the presumption was not considered in Siloata
because the accused had conceded possession of the quantity of drug necessary to raise
the presumption of purpose of supply. This aspect is, does the presumption only arise if
the jury unanimously find possession of the necessary quantity of drug, or can the
presumption be used as a fact finding tool by any individual juror who is satisfied beyond
reasonable doubt that the accused had possession of that quantity? It seems to have
always been assumed that the jurors will all be in agreement about quantity before the
presumption arises. Indeed, the requirement for unanimity, on whether the accused has
satisfied the standard of proof to rebut the presumption, reflects this assumption. A
perhaps unintended consequence is that, if one juror is not satisfied beyond reasonable
doubt that the accused had possession of the necessary quantity of drug to raise the
presumption of purpose, then none of the jurors can use the presumption in deciding the
issue of purpose of supply. A preferable approach would, it is respectfully suggested, have
been to regard the presumption as a fact finding tool available to those jurors who were
satisfied on the issue of quantity; the jury has to be unanimous in its verdict but may reach
that verdict by different routes.
I suggest that the presumption has developed an unfortunate mystique which has caused
it to be misunderstood. The presumption is simply a fact-finding tool. It should be available
for use by any juror who is satisfied that the criteria for invoking it are met. It is a separate
matter from the requirement for jury unanimity in the verdict, and it is separate from the
issue of standard of proof. Nevertheless, these considerations will all come together in the
case. The effect of the presumption is to make it harder for the accused to avoid the
conclusion, in the mind of any juror for whom the presumption is available in fact finding,
that the drug was possessed for supply.

Friday, December 17, 2004

Restraining executive power
Judicial activism is irksome to legislators. In A and others v Secretary of State for the
Home Department [2004] UKHL 56 (16 December 2004) seven Law Lords and Baroness
Hale upheld the right of detainees to challenge the validity of subordinate legislation. Lord
Walker dissented.
Lord Bingham, who delivered the leading speech, quoted, at para 41, Simon Brown LJ in
International Transport Roth GmbH v Secretary of State for the Home Department [2003]
QB 728, at para 54:
" … Constitutional dangers exist no less in too little judicial activism as in too much. There
are limits to the legitimacy of executive or legislative decision-making, just as there are to
decision-making by the courts."
Accordingly, an order, made by the Home Secretary, derogating from the right not to be
detained except pending deportation (Article 5(1)(f) of the ECHR), was held to be subject
to review on proportionality grounds. Derogation is permitted, under the ECHR, if it is
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within the terms of Art 15.1: "In time of war or other public emergency threatening the life
of the nation any High Contracting Party may take measures derogating from its
obligations under this Convention to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with its other obligations under
international law."
In para 44 Lord Bingham reached his conclusion on proportionality:
"…The European Court does not approach questions of proportionality as questions of
pure fact …. Nor should domestic courts do so. The greater intensity of review now
required in determining questions of proportionality, and the duty of the courts to protect
Convention rights, would in my view be emasculated if a judgment at first instance on such
a question were conclusively to preclude any further review. So would excessive
deference, in a field involving indefinite detention without charge or trial, to ministerial
decision. In my opinion, SIAC [the Special Immigration Appeals Commission] erred in law
and the Court of Appeal erred in failing to correct its error."
Part of the reasons for the finding of lack of proportionality was that the order was
discriminatory. The derogation order was accordingly quashed, and section 23 of the Antiterrorism, Crime and Security Act 2001[UK] was declared to be incompatible with articles 5
and 14 of the European Convention.
Lord Hoffmann agreed in the result, but for the different reason that he was not satisfied
that there was a sufficient emergency to permit the making of the derogation order. He
made the point, at para 88, that he was not relying on law peculiar to the European
context, and that the common law rights pre-existed the ECHR:
"88. … I would not like anyone to think that we are concerned with some special doctrine
of European law. Freedom from arbitrary arrest and detention is a quintessentially British
liberty, enjoyed by the inhabitants of this country when most of the population of Europe
could be thrown into prison at the whim of their rulers. It was incorporated into the
European Convention in order to entrench the same liberty in countries which had recently
been under Nazi occupation. The United Kingdom subscribed to the Convention because
it set out the rights which British subjects enjoyed under the common law.
"89. The exceptional power to derogate from those rights also reflected British
constitutional history. There have been times of great national emergency in which habeas
corpus has been suspended and powers to detain on suspicion conferred on the
government. It happened during the Napoleonic Wars and during both World Wars in the
twentieth century. These powers were conferred with great misgiving and, in the sober light
of retrospect after the emergency had passed, were often found to have been cruelly and
unnecessarily exercised. But the necessity of draconian powers in moments of national
crisis is recognised in our constitutional history. Article 15 of the Convention, when it
speaks of "war or other public emergency threatening the life of the nation", accurately
states the conditions in which such legislation has previously been thought necessary.
"90. Until the Human Rights Act 1998, the question of whether the threat to the nation was
sufficient to justify suspension of habeas corpus or the introduction of powers of detention
could not have been the subject of judicial decision. There could be no basis for
questioning an Act of Parliament by court proceedings. Under the 1998 Act, the courts still
cannot say that an Act of Parliament is invalid. But they can declare that it is incompatible
with the human rights of persons in this country. Parliament may then choose whether to
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maintain the law or not. The declaration of the court enables Parliament to choose with full
knowledge that the law does not accord with our constitutional traditions."
Readers who are able to take a broad view will note the similarities of this case to Siloata v
R, considered in the previous entry. The same essay of Montaigne, cited there, contains
another appropriate observation:
"I hardly agree ... with the opinion of that man [Justinian, by his Code and his Pandects]
who tried to curb the authority of his judges by a multitude of laws, thus cutting their meat
up for them. He did not understand that there is as much liberty and latitude in the
interpretation as in the making of them. ...
"... We have in France more laws than the rest of the world put together [Montaigne was
writing in the 1580s]. ... 'As we once suffered from crimes, so now we are suffering from
laws' [Tacitus, Annals, III, XXV]."

Sunday, January 23, 2005

Precedent and particularity in rights balancing
There is a conflict in New Zealand law between two approaches to balancing of interests
when a court decides the admissibility of wrongfully obtained evidence. The governing
case, R v Shaheed [2002] 2 NZLR 377, (2002) 19 CRNZ 165 (CA), can be read as
permitting a close analysis of the particular circumstances of a given case in carrying out
the required balancing exercise. Alternatively, it can be read as permitting the influence of
precedent to guide the analysis of the competing interests, so that the decision in each
case can be less agonised than it would be if the subject were approached as if de novo.
This latter approach is, it is suggested, the preferable one. However, a casual reading of a
recent Court of Appeal decision might suggest support for the former alternative: R v F
16/12/04, CA351/04.
R v F includes reference to a House of Lords decision, re S (a child) [2004] 3 WLR 1129
(HL) which was mentioned here on Monday November 1, 2004. The Court of Appeal in R v
F at para 23 treated this as support, by analogy, for holding that competing public interests
can‘t be dealt with at a general level, and that close investigation of the facts and
evaluation of factors is required. That approach is, no doubt, appropriate where, as in re S
(a child), there was a conflict between the right (of the child, not a party to the criminal
proceedings) to privacy, and the right of the news media to exercise freedom of speech.
But is this approach appropriate to the Shaheed balancing exercise?
Three fundamental points support the precedent approach:




The police are entitled to guidance from the courts as to the likely consequences,
as far as the admissibility of evidence is concerned, of any of the forms of
misconduct that may occur in the purported exercise of search powers.
The accused is also entitled to know what are the prospects of success for a
contemplated challenge to the admissibility of evidence. Both the prosecution and
the defence are only informed by the law if decisions have precedent value.
Precedents should help to isolate the material facts. Precedents should also guide
the reasoning process. It would be wrong to interpret R v F as a call for a new
beginning in each case.

Page 50

Mathias

Criminal Law Developments in Leading Appellate Courts

Some aspects of the reasoning in R v F are, with respect, unsatisfactory. These will be
considered further below, but first, it should be noted that these were all obiter, as the
Court accepted the Crown‘s indication that it did not seek to oppose the appeal being
allowed. This indication came in response to a potentially controversial step taken by the
Court before the hearing: The grounds for the stopping and search of the appellant‘s car
seemed rather sparse, and indeed the lower court, the High Court, had ruled that the
search was illegal and unreasonable, but nevertheless under the Shaheed balancing of
interests, the evidence should be admissible. The Court of Appeal, by Memorandum to the
Crown, invited the Crown to advance further information as to the grounds for the search,
indicating that if disclosure of these to the defence would compromise the Crown‘s position
(such as, for example, by betraying a promise of confidentiality to an informer), then
arrangements might be made to accommodate that concern.
It should be noted that the search in question was carried out without warrant. If there had
been an application for a warrant (not at all practical in this case) then any secrecy
concerns could have been met, so the extension of this similar offer to the Crown here was
not as bizarre as it might otherwise have seemed. Nevertheless, the warrantless search
powers are designed for occasions where the necessary grounds for their exercise arise
ex improviso, and should be capable of being stated clearly when the challenge arises.
Should there be a need to protect the identity of an informer, the relevant police witness
would raise that in the course of his evidence and the Court would take the necessary
steps to determine an issue of public interest immunity. Therefore the opportunity held out
by the Court of Appeal to the Crown came at an inappropriately late stage in the
proceedings, and accordingly the appropriateness of the Court of Appeal‘s Memorandum
procedure in R v F can be doubted.
Having said that, it may nevertheless be conceded that now the court of final appeal, the
Supreme Court (which has replaced the Privy Council in this role), is within the reach of
ordinary litigants, the Court of Appeal may well take a more activist role in raising issues
that could prompt changes in the law.
So, what are the unsatisfactory aspects of the reasoning of the Court in R v F as far as the
Shaheed balancing exercise is concerned? The Court referred, para 27, to public attitudes,
saying that public opinion would be against exclusion of the evidence. That, with respect,
is not a true reflection of the relevant point. Public attitudes that are ill-informed are
immaterial. The Court referred separately, para 28, to the nature of the criminal conduct.
This is not really separate from the first point, the public interest. The Court did, however,
correctly refer to the likely sentence in this case as being the indicator of the weight to be
given to the public interest in the bringing of suspects to trial.
Also unsatisfactory is the Court‘s reference to the accused‘s privacy interests, para 24 –
26. Certainly, privacy in a car is less than in a home, and the Court acknowledged that the
accused‘s interests, expressed in BORA s 21, 22, and s 18 MDA 1975, were "in general
terms significant". The reference in para 26 to the serious social harm that can arise from
the offending, coming as it does immediately after these references to the accused‘s
privacy interests, appears to be a suggestion that the privacy interests are diminished by
the seriousness of the offending. That, of course, would be wrong. The privacy interests
are those that everyone enjoys. They have weight reflecting the value that the ordinary
person attaches to not being subject to arbitrary official search. This weight may well be
outweighed by competing interests, but that would be because those competing interests
are stronger, not because the privacy interests are diminished.
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In para 25 there is reference to the powers to stop the vehicle that could have been relied
upon in this case. The suggestion seems to be that because the police could have lawfully
stopped the vehicle, that diminishes the wrongfulness of their stopping the vehicle
improperly. That would be a misapplication of authority, which is to the effect that the police
are expected to obey the law, so that failure to take available lawful steps counts against
admissibility of the wrongfully obtained evidence: R v H 9/11/04, CA61/04 at para 46.
posted by Don Mathias at 11:04 AM

Monday, January 31, 2005

Fairness and the issues
In some situations, tribunals may be given powers to make orders affecting the rights of
parties without the need for an oral hearing. In applications for revocation of parole, under
the applicable United Kingdom legislation, but not in many other jurisdictions, including
New Zealand (Parole Act 2002, s 65(4)(a)), the Parole Board need not hear orally from the
respondent or his counsel. Fairness issues may consequently arise, and they did in R v
Parole Board, ex parte Smith and West [2005] UKHL 1 (27 January 2005).
Several points were made in this case:
 Whether absence of an oral hearing affects the fairness of the proceedings
depends on the circumstances of each case (Lord Bingham, para 27).


The requirement that the proceedings be fair is fundamental, and arises from the
common law rather than being dependent upon the existence of the ECHR or any
other Bill of Rights document (Lord Bingham, para 44; Lord Hope para 74).



An oral hearing may be of use in more circumstances than merely those where
some issue of fact has to be decided. Examples are where explanations or
mitigating factors may be relevant, or new relevant facts may be brought to light
(Lord Bingham, para 35).



A risk of unfairness arises if only written submissions are permitted and
consequently the respondent is not aware of what the tribunal considers important
(Lord Bingham, para 35).



A danger posed by procedures that are routinely disposed of on the papers is that
assumptions will be made that are prejudicial to the respondent and in favour of the
case advanced by the authorities (Lord Hope, para 66).

One significant point that will have implications for appellate procedures is the need to
alert the appellant to issues that the court may consider to be important. Appellants who
are unable to obtain legal representation often file written submissions for the
consideration of the appellate court, and these are sometimes focused on entirely
irrelevant matters. In such cases, the question arises whether the court should seek further
submissions on what appears to it to be significant (to the extent that the court is able to
identify what that may be; this may be impossible, especially in the absence of a transcript
of the trial judge‘s directions to the jury).
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Similarly, where a court is hearing oral argument on a question of law, should it inform the
parties of points that concern it? Occasionally, one encounters coyness from judges who
are shy about showing their hand, and sometimes decisions are made on points that have
not been fully addressed in argument. One might even wonder whether it is fair for courts
to conclude hearings, and reserve decisions, without their being clear as to what the
ultimate decision will be.

Monday, January 31, 2005

Defence "mode of evidence"
Equality of arms in a defended case may require special measures concerning the mode
in which the accused may give his evidence. Such measures are provided for by statute in
relation to child complainants in sex cases (Evidence Act 1908, ss 23C – 23H), but there
are no corresponding provisions for child defendants.
In R v Camberwell Green Youth Court [2005] UKHL 4 (27 January 2005) Baroness Hale,
delivering the leading speech, pointed out that the court may exercise its inherent
jurisdiction to provide appropriate facilities where fairness so requires:
"[57] … the question is what, if anything, the court needs to do to ensure that the
defendant is not at a substantial disadvantage compared with the prosecution and any
other defendants (see Delcourt v Belgium (1970) 1 EHRR 355, para 28). That can only be
judged on a case by case basis at trial and on appeal. ...
"[59] … the Court of Appeal also made it clear in R v S.H. [2003] EWCA Crim 1208, 28
March 2003 that the court has wide and flexible inherent powers to ensure that the
accused receives a fair trial, and this includes a fair opportunity of giving the best evidence
he can. In that case the defendant had learning and communication difficulties. The court
could allow him the equivalent of an interpreter to assist with communication, a detailed
written statement could be read to the jury so that they knew what he wanted to say, and
he might even be asked leading questions based upon that document, all in an attempt to
enable him to give a proper and coherent account.
"[60] The Strasbourg Court has also held, in V v United Kingdom (1999) 30 EHRR 121,
179, para 86 that
"it is essential that a child charged with an offence is dealt with in a manner which takes
full account of his age, level of maturity and intellectual and emotional capacities, and that
steps are taken to promote his ability to understand and participate in the proceedings".
"[61] The environment and procedures in the Youth Court are already designed with this in
mind, although no doubt there will be a need to do more in some cases. The procedures in
the Crown Court have also been modified to meet the needs of child defendants following
the case of V v United Kingdom, and again more may need to be done in some cases."
A question exists about the correctness of R (S) v Waltham Forest Youth Court [2004]
EWHC 715 (Admin), 31 March 2004, in which it was held that there was no inherent power
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to permit defence evidence by video link as Parliament had treated the subject
exhaustively in its (earlier) legislation and had omitted provision for that. But as Baroness
Hale pointed out, para 62, whether that interpretation of the extent of the inherent power is
correct remains to be determined on a suitable appeal.
The New Zealand legislation does not contain a provision that expressly leaves the
inherent power of the court unaffected, but it seems unlikely that R (S) v Waltham Forest
Youth Court would be followed.

Friday, February 04, 2005

Hearsay and mental gymnastics
Sometimes it seems right to admit evidence that is technically inadmissible. The problem
of rationalising the admission of hearsay evidence can give rise to the making of elusive
distinctions. These are between the fact that a thing was said, and the truth of what is
asserted in that statement. Other elusive distinctions are between reliable and unreliable
hearsay, and between the reliability of evidence and what may properly be called its
strength.
In Kamleh v R [2005] HCA 2 (3 February 2005) the difficulty was one of distinguishing
between whether hearsay evidence was relevant because of the fact it was said, and
whether it was relevant to prove the truth of what it said. In the circumstances of the case,
this issue was obiter, as it was not relied on by the appellant and in any event there was no
miscarriage of justice because of the overall strength of the case against the appellant.
Nevertheless, the High Court was divided over whether the evidence in question was
excluded by the rule against hearsay. Gleeson CJ and McHugh J held, applying Walton v
R (1989) 166 CLR 283 (HCA), that the evidence was not hearsay and was admissible,
whereas the other three Judges, Kirby, Hayne and Heydon JJ, in separate judgments,
expressed difficulties in accepting that Walton was correctly decided.
The evidence at issue in Kamleh was adduced by the prosecution: it was a comment
made by Mr Zappia (who had been tried separately for the same two homicides and who
had been convicted of manslaughter in respect of each), who was not called as a witness
at the appellant‘s trial. In this comment he had told a prosecution witness, a few days
before the killings, that he and the appellant were going to catch up with one of the victims
because he owed them something or they had something to settle with him.
The fact in issue to which this comment was relevant was the fact that the appellant and
Mr Zappia had been together at the time of the killings: it showed they knew each other
and had a common interest concerning the victim. The appellant did not give evidence at
trial but adduced alibi evidence which the prosecution alleged was false.
Applying Walton v R, Gleeson CJ and McHugh J held that the comment was not hearsay:
what a person says about his intention is original evidence. The witness to whom Mr
Zappia spoke was stating his intention and the report of this was a report of original
evidence.
The obvious fragility of this reasoning troubled the other judges. Kirby J was concerned
(para 27) at the "feat of mental gymnastics" that was involved; Hayne J pointed out (para
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33) that the difficulty lay "in identifying why the fact that an out of court assertion was made
is relevant to an issue in the case except for the purpose of demonstrating the truth of the
content of the assertion." Heydon J noted (para 38) that the use of such evidence to prove
the carrying out of the asserted intention was "highly controversial".
Kirby J thought (para 28) this problem was becoming esoteric because Walton was
overtaken by the Uniform Evidence Acts (Cth), s 72. That section provides "The hearsay
rule does not apply to evidence of a representation made by a person that was a
contemporaneous representation about the person‘s health, feelings, sensations, intention,
knowledge or state of mind." With respect, this seems to preserve the Walton position,
which is that they are not hearsay, they are original evidence.
What, then, if the comment in Kamleh is correctly categorised as hearsay? In New
Zealand, the position is governed by the common law acceptance of hearsay evidence
that is relevant, when the primary witness is unavailable, and when it has sufficient
apparent reliability, either inherent or circumstantial, to justify its admission: R v Manase
[2001] 2 NZLR 197, (2001) 18 CRNZ 378 (CA). Similarly, the Evidence Bill, s 18(1)(a),
proposes that hearsay evidence should be admissible if, inter alia, there is reasonable
assurance that it is reliable.
The judge would, in determining the admissibility of the hearsay statement, have to assess
its reliability without knowing what evidence the defence would call on the point, unless at
pre-trial application or at voir dire the defence wished to reveal that. This is not a great
difficulty where the defence relies on alibi, as in Kamleh, because notice of the alibi
evidence has to be given to the prosecution. But, in cases where it would not be tactically
prudent for the defence to reveal its case prematurely, the judge‘s assessment of the
reliability of the prosecution‘s hearsay evidence would not be fully informed.

Sunday, February 06, 2005

Limiting reasonable rights
Lord Steyn has, at least twice, stated that the New Zealand Bill of Rights Act 1990
("NZBORA"), requires that legislation has to have a "reasonable" interpretation consistent
with NZBORA before that meaning is to be preferred. He did this in R v A (No 2) [2002] 1
AC 45, para 44, comparing s 3 of the Human Rights Act 1998[UK] with s 6 NZBORA:
"The draftsman of the [UK] Act had before him the slightly weaker model in section 6 of the
New Zealand Bill of Rights Act 1990 but preferred stronger language. Parliament
specifically rejected the legislative model of requiring a reasonable interpretation."
And he did it again in Ghaidan v Godin-Mendoza [2004] UKHL 30 (21 June 2004), also,
spookily, at para 44:
"…the draftsman of the [UK] Act had before him the model of the New Zealand Bill of
Rights Act which imposes a requirement that the interpretation to be adopted must be
reasonable. Parliament specifically rejected the legislative model of requiring a reasonable
interpretation."
We note a slight difference in these quotations: the latter no longer describes s 6 of
NZBORA as being "slightly weaker", and it no longer claims that the reasonable
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requirement is imposed by s 6. This is not, therefore, simply a cut-and-paste exercise. Nor,
with respect, is it an accurate statement of the law in New Zealand.
Doubtless, the idea that there is a requirement that a meaning be reasonably open, before
it can be preferred pursuant to s 6 NZBORA, comes from a cursory reading of s 5. These
provisions are as follows:
5.Justified limitations—
Subject to section 4 of this Bill of Rights, the rights and freedoms contained in this Bill of
Rights may be subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.
6.Interpretation consistent with Bill of Rights to be preferred—
Wherever an enactment can be given a meaning that is consistent with the rights and
freedoms contained in this Bill of Rights, that meaning shall be preferred to any other
meaning.
Section 4 , to which s 5 is subject, prevents courts from holding enactments ineffective, or
declining to apply them, because of their conflict with NZBORA.
Section 5 and s 6 reflect two different concerns. Section 5 addresses the characteristics of
rights in any particular case, and s 6 addresses the meaning of legislation. The reasonable
limits referred to in s 5 are the limits that might be imposed on the rights, and they are not,
pace Lord Steyn, limits on the meaning that shall be given to enactments. Although various
approaches to these sections may be viable (as was suggested in Moonen v Film and
Literature Board of Review [2000] 2 NZLR 9, (1999) 17 CRNZ 159 (CA) at para 17), and
academics make much of the potential obscurities, we might sensibly treat the sections in
the order in which they appear in the NZBORA.
Doing that, we first consider the nature of the right and what limitations to it are raised, in
the circumstances of a given case, as candidates for being called reasonable. Having
identified what the scope of the right is, we then turn to s 6 and ask whether the enactment
in question can be given a meaning consistent with that right. Not whether it can
reasonably be given that meaning. In deciding this, we are guided, not by the so-called
"intention" of the legislature, but rather by what is possible in terms of compatibility with the
underlying thrust or grain of the legislation (terms used by Lord Nichols in Ghaidan, above,
at para 33).
What Lord Steyn has mistakenly called a weakness in the strength of NZBORA, namely
the reasonable limitation, is actually, in s 5, a reflection of limitations that are commonly
imposed on rights in international law. Examples occur in the applicable law in the UK, the
European Convention on Human Rights ("ECHR"). See, for example, Articles 8, 9, 10, 11.
Section 5 NZBORA encompasses situations such as those, but it is also capable of
including another form of limitation on rights, the power of a state to act so as to derogate
from rights in times of national emergency (ECRH, Art 15). While the derogation power in
Art 15 does not include all the rights expressed in the Convention, s 5 of BORA does, on
its face, appear to permit wider derogation. In this sense, one might correctly say that
NZBORA appears to be weaker. But whether NZBORA is saved from that weakness by the
common law remains to be determined.
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Monday, February 07, 2005

Principled evolution, or more mental gymnastics?
Funnily enough, the same day as the High Court of Australia heard the phrase "mental
gymnastics" used by one of its Judges (Kamleh v R [2005] HCA 2 (3 February 2005) per
Kirby J; see above note for Friday, February 04, 2005), Lord Carswell in the House of
Lords used the same expression: R v Hayter [2005] UKHL 6 (3 February, 2005).
The fundamental tussle in Hayter was over whether the House of Lords should judicially
change the law relating to hearsay, when both the Law Commission and Parliament had
not. By a majority of 3-2 the law was changed. Lords Brown and Carswell dissented.
Two aspects of Hayter are of interest here. First, should a judge, faced with a no-case
submission at the close of the prosecution case in a joint jury trial, be permitted to make a
provisional ruling to the effect that there is a case against one accused if and only if the
jury convicts another accused? Second, should the fact of one accused‘s guilt, proved by
his confession in the absence of the other accused, be able to be used as evidence
against that other accused? Because the second of these questions was answered "yes",
the first question disappeared as an issue, as the confession became evidence against the
other accused thus constituting the case to answer.
An important limitation to the scope of this change in the law was specified: the confession
by one accused (in the absence of the other) is only evidence against the other to the
extent that it was made against the self-interest of the confessor; it is not evidence against
the other accused to the extent that it asserts the guilt of that other accused. This
recognises the basis upon which the confession can be assumed to be reliable.
It should also be remembered that this new exception to the hearsay rule only comes into
play when the confession of one accused is relevant to the guilt of another.
This is, no doubt, a sensible development. Lord Steyn, at para 25, called it a "a principled
evolution in keeping with modern developments, statutory and judge made, which
corrected some of the worst absurdities of the law of evidence of a bygone era." He
likened it, unconvincingly, to the joint enterprise exception to the hearsay rule. I say
"unconvincingly" because the confession was not in furtherance of the pursuit of the
common enterprise on the facts of Hayter, and the analogy is potentially confusing. The "in
furtherance" requirement is what gives the statement its apparent reliability in joint
enterprise cases, and a foundation in reliability is essential to the "principled evolution" of
which Lord Steyn speaks.
The mental gymnastics that concerned Lord Carswell, at para 73, arose on the assumption
that the hearsay rule remained unchanged, so that the jury would use the contents of the
statement only against its maker, yet the guilt of that person, but not the contents of his
confession, could be used against the other accused. However, on the law as changed by
the majority, gymnastics are still required when a statement has elements of confession
together with elements of accusation against the co-accused. In such cases, the
confessional aspects are now admissible against the co-accused, but not (as has always
been the case, except where the joint enterprise exception applies) the accusatory
elements. Such gymnastics are not all that difficult.
In summary, it seems that the proposed limits of the new rule are:
 joint trial;
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the confessing accused must be guilty for it to be possible that the other can be
convicted;
only confessional evidence against self-interest is admissible against the other
accused, for example to explain circumstantial evidence

However, when one remembers that the rules against hearsay were developed to guard
against unreliable evidence, the appropriateness of these limits is difficult to justify once it
is accepted that the against-interest confession is reliable. There is a likelihood that Hayter
will encourage a shift towards reliability as the criterion for admissibility.
Accepting the appropriateness of this development of the hearsay rule, we may
nevertheless have some doubts about suggestions that Lord Steyn made about the first
question referred to here: the no-case ruling. In remarks that seem to have been intended
to be of general application, at para 28, he said that the dynamics of a criminal trial may
require that rulings of a conditional nature be given. This is correct, to an extent, as far as
the example he gave is concerned: the confronting of the accused with accusations that he
does not forthrightly deny. There may be situations where the judge has to let evidence of
accusations be given, subject to later evidence that he did not deny them; but this, in the
context of jury trials, is a little unlikely, as the judge will have the depositions and will
already know whether the accused denied such accusations. Lord Steyn thought these
situations to be analogous to that of the no-case submission at the end of the prosecution
case. Plainly, the situations are completely different. To suggest otherwise is to diminish
the significance of the closing by the prosecution of its case.

Friday, February 11, 2005

Collateral evidence: rule or discretion?
In contrast to revising hearsay laws that have been considered by the legislature and by
the Law Commission, as was done by the House of Lords in R v Hayter - see my note for
Monday, February 7, 2005 - the High Court of Australia has resisted an invitation to alter
the law. In Nicholls v R [2005] HCA 1 (3 February 2005), a case where the circumstances
would have made any such revision obiter, one of the issues involved the collateral
evidence rule.
The rule that answers to questions on collateral issues cannot be undermined by crossexamination is potentially a source of injustice if insufficient recognition is given to the
exception concerning challenges to the creditworthiness of the witness. How relevant is it
that the witness may have been unreliable on matters collateral to the issues at trial? This
is obviously an area that should be treated as discretionary, rather than one for the
application of rules.
Judges often have to decide between the alternatives of excluding evidence and admitting
it, perhaps subject to a warning to the jury about the use to which such evidence may be
put. I have discussed this in "The Duty to Prevent an Abuse of Process by Staying Criminal
Proceedings" in Robertson (ed), "Essays on Criminal Law: A Tribute to Professor Gerald
Orchard" (2004, Brookers Ltd, Wellington) 133. As I pointed out there, such decisions
involve the balancing of the probative value of evidence against its prejudicial effect.
Readers who seek more agony may wish to consult my "Probative value, illegitimate
prejudice and the accused‘s right to a fair trial" (2005) 29 Crim LJ 8, where the balancing
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exercise involved in this sort of decision is analysed, and it is suggested (I summarise the
suggestion) that the decision comes down to admitting evidence if it has significant
probative value and if trial fairness would not be compromised.
This would be a satisfactory way of approaching the admissibility of challenges to answers
to questions on collateral issues. Of course we are considering something analogous to
the other side of the coin because what is usually at stake when the probative/prejudicial
exercise is undertaken is the admissibility of prosecution evidence. Usually the collateral
evidence rule affects evidence that the defence seeks to adduce, albeit through a
prosecution witness. Looking at the decision from this perspective, the first consideration
would be: would the evidence be probative on the issue of the witness‘s reliability on a
matter in dispute in the case? The second consideration would be, would preventing the
defence from seeking the evidence affect the fairness of the trial? We can easily see that
these come to much the same thing. That is acceptable, because we are not balancing
them against each other.
In Nicholls v R at para 53, McHugh J, who would have changed the collateral evidence
rule, put it this way:
―… Where the interests of justice are likely to be advanced by admitting evidence tending
to destroy the credibility of a witness, courts should hesitate to reject such evidence. Thus,
where a circumstance affecting credibility is so inextricably connected with a fact in issue
that it will probably determine that fact, a trial judge should generally admit evidence of that
circumstance. Evidence of such a circumstance should not be excluded merely because it
is not within the established exceptions to the collateral evidence rule. In Natta (1991) 32
FCR 282 at 300 the Full Federal Court concluded that a collateral matter could be pursued
beyond cross-examination "in the interests of justice, whether or not it came within any of
the traditional exceptions to the rule against evidence on collateral issues."‖

Monday, February 14, 2005

"Applying" the law
A judge may not in any circumstances direct a jury to find an accused person guilty: R v
Wang [2005] UKHL 9 (10 February 2005).
This is so even where the defence had the burden of raising a defence and had failed to
discharge that burden, and also where the facts are agreed at trial and there is nothing
calling for adjudication and there is no basis upon which the accused can properly avoid
conviction on the uncontested facts. The Crown‘s argument that in these circumstances a
directed guilty verdict would be acceptable (para 2) was rejected in the considered opinion
of the Appellate Committee in Wang.
This does not affect certain recognised areas: the power of a judge to direct an acquittal;
the power of a judge to withdraw a defence from the jury‘s consideration if there is no
evidence whatever to support it; and the absence of any requirement for the judge to direct
the jury on issues not raised by the defence. See Wang, para 3.
At root is the fundamental distinction between the functions of the judge and the jury. In
particular, it is the jury that applies the law to the facts. The judge does not apply the law to
the facts. This process of "applying" is critical. It amounts to a constitutional check on the
powers of the executive. The Committee cited remarks by (the then) Sir Patrick Devlin,
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 59

writing in 1956, who said (Hamlyn Lectures, "Trial by Jury", pp 160, 162), that the leaving
of the last word to the jury was
"an insurance that the criminal law will conform to the ordinary man's idea of what is fair
and just. If it does not, the jury will not be a party to its enforcement …. The executive
knows that in dealing with the liberty of the subject it must not do anything which would
seriously disturb the conscience of the average member of Parliament or of the average
juryman. I know of no other real checks that exist today upon the power of the executive."
Acknowledgement of this fundamental principle will require some revision of the standard
way of directing juries. The judge usually tells the jury that if they find certain facts proved
beyond reasonable doubt, then their verdict must be guilty. That is contrary to Wang. What
the jury have to be told is that their task is to apply the law, the ingredients of the offence
as set out by the judge, to the facts that they find proved beyond reasonable doubt in
deciding whether they find the accused guilty. Further elaboration is not necessary, and in
particular it would be wrong to tell the jury that they are free to find the accused not guilty
even if they are sure the prosecution has proved its case.
Even where the result of applying the law to the facts would appear to be a foregone
conclusion, there may nevertheless be "nuances (to adopt the language of Lord Keith in
DPP v Stonehouse [1978] AC 55) not recognised by the judicial mind." (Wang, para 17.)
This calls to mind the problem of when an appellate court may properly hold that,
notwithstanding some error of law at trial, there was no miscarriage of justice because the
accused was not deprived of a real chance of acquittal. A particularly intriguing example is
R v Howse [2003] 3 NZLR 767 (CA). Another is R v Bain [2004] 1 NZLR 638 (CA). Both
these cases are subject to Privy Council consideration.

Thursday, February 17, 2005

Miscarriage of justice, or inconsequential error?
When can an appellate court hold that, notwithstanding an error at trial, conviction of the
accused was not a miscarriage of justice?
The difficulties in deciding this issue are illustrated by the 3-2 split in the Privy Council
decision Dial v The State (Trinidad and Tobago) [2005] UKPC 4 (14 February 2005). The
appellants were seeking to overturn convictions in respect of which they had been
sentenced to death.
I have, in the above note dated 14 February 2005, pointed out that the implications of
there being no power to direct juries to convict (R v Wang [2005] UKHL 9, 10 February
2005). That has some relevance to this issue. Wang emphasised the fundamental point
that at trial, it is the jury that carries out the function of applying the law to the facts. But
from the perspective of a court of first appeal, the view is slightly different. Where there is a
second appeal, the court‘s function may again be seen differently.
The majority in Dial described the approach of a court of first appeal as follows (para 42):
"…the question arising for the Appeal Court's determination is whether [new evidence, or
an error at trial] realistically places the appellant's guilt in reasonable doubt - whether, in
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other words, the verdict is now to be regarded as unsafe. That necessarily must depend
upon all the evidence in the case." [emphasis in the judgment]
On second appeal, the court looks at whether the first appellate court considered the
relevant matters and whether it was accordingly entitled to reach the conclusion it did.
While the majority in Dial (Lords Bingham, Carswell and Brown in a joint judgment) held
that the appellate court‘s conclusion should be sustained, the minority (Lords Steyn and
Hutton in separate judgments) disagreed. Lord Steyn (para 54) held:
"Nowhere in … the judgment, does the Chief Justice [of Trinidad and Tobago] pause to
consider how the jury (or a reasonable person circumstanced as the jury were) would have
viewed the potential impact of the [fresh evidence]. That was an issue which the Court of
Appeal as a matter of legal principle should have squarely faced. The Court of Appeal did
not do so. It is a fundamental flaw in the judgment. In these circumstances it is not
appropriate to defer to the Court of Appeal as the court who heard the new evidence."
Lord Steyn concluded with a caution for appellate courts:
"64. It is always important for a judge to bear in mind what Justice Learned Hand in his
famous address during the Second World War, in Central Park, New York City, called the
spirit of liberty. He said that the spirit of liberty is the spirit which is not too sure that it is
right. The need for such an approach is immeasurably increased where the issue at stake
is killing a man by the cruel and barbaric punishment of the death penalty. This spirit is not
evident in the judgment of the Chief Justice. Instead his judgment is expressed in
certainties and absolutes with some questionable and speculative assumptions in favour of
the state."
Lord Hutton, also dissenting, referred to the law on how the court of first appeal should
approach the matter:
"74. In R v Pendleton, at para 19, [2002] 1 WLR 72 the House of Lords affirmed that the
guiding principle is that stated by Viscount Dilhorne in Stafford v Director of Public
Prosecutions [1974] AC 878 at 906:
"While … the Court of Appeal and this House may find it a convenient approach to
consider what a jury might have done if they had heard the fresh evidence, the ultimate
responsibility rests with them and them alone for deciding the question [whether or not the
verdict is unsafe]."
"In R v Pendleton, at para 19, Lord Bingham of Cornhill stated:
"The Court of Appeal can make its assessment of the fresh evidence it has heard, but
save in a clear case it is at a disadvantage in seeking to relate that evidence to the rest of
the evidence which the jury heard. For these reasons it will usually be wise for the Court of
Appeal, in a case of any difficulty, to test their own provisional view by asking whether the
evidence, if given at the trial, might reasonably have affected the decision of the trial jury to
convict. If it might, the conviction must be thought to be unsafe." "
This reflects the inevitable distance of the appellate courts from the witness box.
Furthermore, as evidence is recounted and digested on appeal, errors may creep into the
narrative. Lord Steyn, at para 63, points out how the majority apparently allowed this to
happen in their reliance on prosecution evidence which had not, in fact, been given. "The
reliance on this factor in the majority judgment is unjustified and a failure of due process."
When the court of second appeal finds an error of reasoning in the court of first appeal, the
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court of second appeal carries out the exercise as it should, in its view, have been done.
We can only guess what the majority in Dial would have concluded had it found an error in
the court below, and had the majority not (assuming Lord Steyn‘s due process criticism is
correct) made a mistake about the extent of the prosecution evidence.
There are lessons to be learnt from Dial, and they include the danger of an appellate court
being dogmatic about the facts of the case. An analogy that I suggest is useful is with the
approach that a trial judge takes to submissions of "no case": R v Flyger [2001] 2 NZLR
721; (2000) 18 CRNZ 624 (CA). This, of course, is only an analogy in a loose sense,
calling for lateral thinking rather than direct transposition of concepts. The question on a no
case submission is whether there is evidence which, if accepted, would be sufficient to
support a conviction. This might be transformed into an appropriate question on appeal
where miscarriage of justice is in issue: if the error had not occurred at trial (or, as the case
may be, if the fresh evidence had been available), could there have been stronger grounds
for acquitting the accused than there had been at the flawed trial?

Friday, February 18, 2005

Jury secrecy
To what extent, really, is the law applied in the jury room? The almost impenetrable veil of
secrecy behind which jury deliberations are conducted prevents exposure of such injustice
as may occur. The law deems the secrecy to be worth that price.
A glimpse into what jurors can get up to is given in R v Smith (No 2) [2005] UKHL 12 (16
February 2005), at para 11. The remedy, quashing the convictions and potentially ordering
a retrial, fits the particular case, but it was only possible because one juror was concerned
enough to write to the judge during the deliberations.
There is a case for observing jury deliberations, for example, by closed circuit television
monitoring, to ensure no errors are made in the application of the law. Of course issues of
juror anonymity and appropriate intervention would arise, as would problems of catering
for unrepresented accused persons.
How much honesty can the system cope with?

Monday, February 21, 2005

Damages and breach of the right to a fair hearing
Breach of the right to a fair trial will usually be vindicated by the declaration of the
appellate court that there had been a breach, and a quashing of the conviction. There may
also be an order for a retrial, which, in a remote sort of way, can also be of advantage to
the accused if he obtains an outright acquittal. Awards of damages for breach of fair trial
rights are rare, and when made have been "noteworthy for their modesty": R v Secretary
of State for the Home Department, ex parte Greenfield [2005] UKHL 14 (16 February
2005), per Lord Bingham at para 17, in a judgment with which the other members of the
House concurred.
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Special damages may be awarded where a causal connection can be shown between the
breach of the right to a fair trial and a loss for which compensation is claimed (para 11),
and general damages can arise in rare cases where it can be shown that the applicant has
been deprived of a real chance of a better outcome (para 14), or where there has been
physical or mental suffering attributable to the breach of the right (para 16).
Where damages are appropriate, should domestic courts apply domestic scales of awards,
or should they follow international law precedents? In Greenfield, the position was
governed by the statutory relationship between the domestic courts and the Strasbourg
court. Some points considered material by Lord Bingham at para 19 of Greenfield suggest
analogous questions that may usefully be asked on this issue:
(1) is the relevant rights legislation a torts statute?
(2) has the rights statute been enacted with a view to giving remedies that improve
on those at common law?
(3) is there any legislative direction concerning the relevance of international awards
of damages?
In Greenfield, it was accepted by the respondent that, in the light of a decision of the
European Court that had been given after the lower courts‘ decisions in this case, there
had been breaches of the right to a fair hearing because the tribunal (a deputy controller
determining an allegation of breach of prison rules) was not independent or impartial, and
because the applicant had been denied legal representation notwithstanding that he had a
lawyer who was available to act. Nevertheless, the House of Lords found that the hearing
appeared to have been conducted in an exemplary way, and it would not speculate as to
whether legal representation would have made a difference to the outcome. There was,
furthermore, nothing special in the case that warranted special damages for anxiety or
frustration. Damages were declined but declarations of the breaches of the fair trial rights
were made. Costs were reserved for further submission.

Obviously, these declarations will result in improved procedures for other people charged
with breaches of prison discipline. It seems, however, that Mr Greenfield had an additional
21 days of imprisonment added to his sentence in circumstances where a conviction would
have been quashed if he had been subject to the jurisdiction of the criminal court. This
case is a special example of the general difficulties that people who successfully appeal
convictions face in obtaining a remedy for such sentences as they may have served.

Tuesday, February 22, 2005

Bias and expertise
At common law the absence of bias includes the absence of the appearance of bias.
Consequently, a tribunal may be impugned for bias without actual bias needing to be
proved, and its decision quashed without any aspersion being cast.
This happened in R v Secretary of State for the Home Department, ex parte Al-Hasan
[2005] UKHL 13 (16 February 2005). Proceedings were quashed because the common
law test was satisfied (para 37); in summary, this amounts to asking whether a fair-minded
observer would think there was a real possibility that the tribunal had been predisposed,
that it lacked impartiality, that it may have been improperly influenced. An honest doubt
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about this, entertained by the fair-minded observer, is sufficient, even if the doubt is
unfounded.
In that case a prison official (deputy governor) presided over a disciplinary hearing in
which the validity of an order promulgated by the prison governor was challenged. When
the order had been formulated, the official had been present and had implicitly agreed to it.
It was therefore unlikely that he would hold that the order was invalid. The House of Lords
stressed that there was no suggestion that in presiding over the hearing he had
intentionally acted wrongly.
Baroness Hale, para 16, concluded
―…Giving the order and deciding upon its lawfulness could have been more clearly
separated.
―… however professional the Deputy Governor was in his approach to his task, a fairminded and informed observer would conclude that there was a real possibility that he
would be pre-disposed to uphold the legality of the order.‖
Plainly, a line had to be drawn between this unacceptable overlap of functions
(participating in promulgating a rule and subsequently deciding on its lawfulness), and the
position of judges, who often have extra-judicial experience involving the expressing of
views on the appropriateness of legislation, or even proposing law reforms which are later
enacted. Lord Rodger addressed this issue, para 9, concluding:
"The knowledge and expertise developed in these ways can only help, not hinder, their
judicial work."
And adding, para 10:
"Judges have not infrequently been party to decisions overruling their own previous
decisions."
As an example, Lord Rodger referred to (also para 10):
"In In re S (Minors) (Care Order: Implementation of Care Plan) [2002] 2 AC 291, Lord
Mackay of Clashfern took part in a decision in which the House struck down a system
adopted by a local authority for "starring" the essential milestones of their care plan
adopted under the Children Act 1989. The appeal turned on identifying a cardinal principle
of the Act - a piece of legislation for which Lord Mackay, as Lord Chancellor, had been the
lead minister when the Bill was going through this House in its legislative capacity. More
than that, as he explained, at p 327, para 108, he had actually given a lecture in which he
suggested the idea of starring stages. At the beginning of the appeal, however, he
informed counsel of this and they did not object to his sitting. So any question of apparent
bias was resolved. Again, since Lord Mackay agreed with the decision to disapprove the
starring system, the informed and fair-minded observer would have seen that he was well
able to judge the matter independently and impartially when called upon to do so."
Thus Lord Rodger recognises that judges can be vulnerable to giving the fair-minded
observer an impression of bias, and the way of overcoming that is to inform counsel of
potentially embarrassing matters at the beginning of the hearing and to invite objection to
their continued sitting.
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Lord Brown, delivering the leading speech in Al-Hasan, referred to the common law test for
bias (para 30):
―The common law test for bias has been authoritatively settled by the recent decisions of
this House in Porter v Magill [2002] 2 AC 357 and Lawal v Northern Spirit Ltd [2004] 1 All
ER 187:
"The question is whether the fair-minded and informed observer, having considered the
relevant facts, would conclude that there was a real possibility that the tribunal was
biased".‖
The correct procedure was (para 41):
"… to have avoided the appearance of bias [the deputy governor] would either have had to
make plain at the adjudications that he himself had actually been present when the squat
search order was confirmed (rather than give the impression, as he appears to have done,
that he had known nothing of it) and sought the prisoners' consent to his nevertheless
hearing the charges, or alternatively stood down to enable them to be heard by a different
governor (if necessary from another prison) without any such previous involvement in the
case."

Thursday, March 03, 2005

The utility of rights
Sometimes the rather constrained interpretation that courts give of the rights of a suspect
lead us to suspect that judges tend to forget that rights are given in the overall interests of
society. Rights belong to everyone, and they have a social utility. They can provide useful
opportunities to check that power is being correctly exercised, thereby minimizing official
error.
An example of constrained interpretation of rights is the holding in R v Mallinson [1993] 1
NZLR 528; (1992) 8 CRNZ 707 (CA) that the police do not have to facilitate the exercise of
the suspect‘s right to legal advice right unless the suspect indicates a wish to exercise it.
On that approach, the right only covers informing the suspect of the existence of the right,
which, indeed, is following the letter of the New Zealand Bill of Rights Act 1990. There is,
according to Mallinson, no need to tell the suspect how the right might effectively be
exercised; in particular, there is no need to tell the suspect about the existence of a list of
lawyers who make themselves available free of charge for the purpose of giving advice,
and of private access to a telephone.
Fortunately, there has been a widening of perspective since then. Mallinson was decided
by five judges, but a 3 judge bench in R v Kai Ji [2004] 1 NZLR 59 (CA) held that telling
the suspect of the availability of free legal advice was integral to the existence of the right
to be informed of the right to consult a lawyer under s 23(1)(b) of the Bill of Rights. This
change in approach reflected the introduction of the statutory Police Detention Legal
Assistance scheme in the Legal Services Act 2000, which established in statutory form a
practice that had existed when Mallinson was decided.
The Privy Council has extended the right to legal advice to those who are arrested, not on
suspicion of committing an offence, but for non-payment of fines: Ramsarran v AttorneyGeneral of Trinidad and Tobago [2005] UKPC 8 (28 February 2005). The social utility of
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the right is apparent (para 11):
"In their Lordships' view the fundamental reason why section 5(2)(c) covers cases of nonpayment of fines is that it is necessary to ensure that persons incorrectly arrested or
detained for reasons other than suspicion of having committed a criminal offence have an
effective and practical means of securing their release as soon as possible. That may be
illustrated by the case before the Board. If the appellant had been informed of his right to
legal advice and had been given the necessary facility to contact a lawyer, the lawyer
could have lent his weight to a demand that the records be checked forthwith for payment
of the fine, and could have made a speedy habeas corpus application if this did not secure
the appellant's early release. One would have expected that a lawyer's intervention would
have effected the appellant's release long before three days had elapsed. One may readily
envisage other cases in which access to legal advice would be of material assistance to a
person arrested and detained. In a case of mistaken identity he may be arrested for nonpayment of a fine imposed upon another person. It is possible to envisage other occasions
apart from pretrial situations on which unjustified arrests might take place. In none of them
could it be said that the requirement of access to legal advice would be unnecessary, let
alone "farcical", as Sharma JA suggested. On the contrary, it seems to their Lordships that
it would constitute a very real help in time of trouble."

Sunday, March 06, 2005

Equality of arms
The New Zealand Court of Appeal, in Brown v Attorney-General 3/3/05, CA39/03, has,
without having to decide the question, touched upon the topic of whether compensation is
an appropriate remedy where there has been a breach of the right to a fair trial. This topic
has recently received attention in these notes (Monday, 21 February 2005, see the
discussion of the House of Lords decision in R v Secretary of State for the Home
Department, ex parte Greenfield [2005] UKHL 14 (16 February 2005)).
Five judges heard the appeal in Brown. All agreed in the result, four judges jointly, and
William Young J delivered a separate judgment in which he preferred to decide the matter
of the availability of compensation rather than, as the other judges had, leave it open. The
appeal from the refusal of compensation failed.
The joint judgment, delivered by Chambers J, held that the State (in the form of a District
Legal Aid Sub-committee, referred to as the DLSS) did not breach Mr Brown‘s right to a
fair trial. This was so because the decision it reached, not to cover the costs of a DNA
analysis that the defence sought to have conducted in Australia, was reasonable on the
information before the DLSS at the time the decision was made.
Two concerns might be entertained about this approach. First, was the DLSS obliged to
give reasons for its refusal to allow the costs? It is not clear from the judgment whether the
DLSS did seek additional information or advise counsel for the defendant of what might
have strengthened the claim. Much of the joint judgment is concerned with the inadequacy
of the information placed before the DLSS by counsel for Mr Brown. A failure to give
reasons would, of course, only be significant if it would have led to a different decision.
This brings us to the second concern.
Were the results of the tests that were sought to be conducted likely to be of significance
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for the defence? The joint judgment (para 64, 85, 90, 98) assumes that the results would
not have been significant. Essentially, the defence sought to establish that the accused‘s
DNA was not present on a shirt worn by a robber, and that therefore he was not the robber.
The Crown accepted that there was no DNA which could be proved to have come from the
accused on the shirt. The joint judgment concluded that it was unlikely that further testing
would have produced any results, let alone decisive results (para 85, points (b) and (c)),
saying that the absence of Mr Brown‘s DNA took the matter nowhere.
Well, one might respectfully wonder about that. If the most sensitive testing then available
could not find evidence that should be there if Mr Brown had worn the shirt, that fact would
have significant probative value in favour of the defence. This can be seen from an
application of Bayes‘ Theorem. The critical point is, how likely is it that the robber‘s DNA
would have been detectable on the shirt? Scientists have an obligation to consider matters
such as that (see Robertson and Vignaux, Interpreting Evidence, 1995, pp 76 – 77). If the
robber‘s DNA should have been there, and especially if DNA was there but it wasn‘t Mr
Brown‘s, then the likelihood of Mr Brown being the robber was diminished. [Update: in
dismissing the application for leave to appeal this decision, Brown v Attorney-General
[2005] NZSC 59, 29 August 2005, the Supreme Court noted that the evidence was that a
significant proportion of the population do not secrete DNA in their sweat. The SC held that
there was no evidence that the absence of the tests that the defence had requested
caused any loss to the appellant.]
Applying Bayes‘ Theorem involves comparing the probability of obtaining the evidence
(that Mr Brown‘s DNA was not detected) assuming that he was guilty, to the probability of
obtaining the same evidence given that he was not guilty. The ratio of these probabilities
(the former divided by the latter) is called the likelihood ratio. If the accused was not guilty,
then the probability of the "none of his DNA" result would be 1. The denominator of the
likelihood ratio would be 1. The numerator is therefore the critical thing: what is the
probability that the robber would not leave detectable DNA on the shirt? That is the critical
point on which the DLSS should have been informed (or, on which it should have sought
information).
If there was a chance of, say, one in ten that the robber could have worn the shirt without
leaving DNA on it, then the likelihood ratio would affect the likelihood of guilt compared to
the likelihood of innocence, by a tenth. That, one would have thought, should have been
sufficient to raise a reasonable doubt and thus be grounds for a verdict of not guilty.
A weakness of the joint judgment in Brown is, therefore, its emphasis on the results of the
proposed tests being unlikely to assist the defence.
This is not to say that the Court was wrong to reject compensation as a remedy for breach
of the right to a fair trial. While the joint judgment leaves the point open, it does
acknowledge the matters referred to by William Young J at paras 126 to 142 of his
judgment. Even if there had been a breach of his right to a fair trial, Mr Brown‘s remedy
was through the appeal process (obtaining a quashing of his conviction and, perhaps, a
retrial). The most persuasive reason for this conclusion is the difficulty in distinguishing
cases of ordinary error at trial, cured by appeal, from errors that merit the constitutional
remedy of compensation from the Crown. After all, there will be overlaps. An erroneous
direction to the jury on the applicable law, curable by appeal, deprives the accused of the
right to a fair trial. And misconduct by agents of the State is normally remedied by
exclusion of evidence or stay of proceedings, not by compensation. There is therefore a
question over the future of Simpson v Attorney-General (Baigent‘s Case) [1994] 3 NZLR
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667 (CA), at least to the extent that it might have been thought to be applicable, beyond its
facts, to cases where the rights that are breached belong to a person who is,
consequently, charged with an offence.
Two aspects of William Young J‘s agreement on the issue of breach of rights leave cause
for concern. At para 124 he assumes that the accused would not have himself paid the
costs of the tests, had he had the funds to do so. A person of even ordinary financial
means would probably think anything around $10,000 (the tests here were likely to have
cost much less) to be a wise investment, in view of the prospect of 9 years‘ imprisonment
(the sentence Mr Brown received). Secondly, William Young J says (para 125) that the
appellant‘s approach to the equality of arms argument was selective: results favourable to
the prosecution should have been disclosable if the tests had been allowed. This, with
respect, is a dangerous suggestion. If the tests had been privately funded, any results
unfavourable to the defence would certainly not have been disclosed to the Crown, so why
should an impecunious defendant be in any different position just because the State is
funding his defence?

Friday, March 11, 2005

Questions about negligence
The question whether counsel can be liable for negligence arising from conduct of criminal
proceedings has deliberately, and unanimously, been left undecided in Lai v Chamberlains
8/3/05, CA15/03. Anderson P noted, para 39, the view of the House of Lords that, were
such an action to be allowed, it would first require a successful appeal against conviction.
The plurality in Lai at para 124 left aside the matter of liability for negligence arising from
criminal proceedings, as did Hammond J, in a judgment expressing the majority view, at
para 191.
Not every error by counsel at a criminal trial gives rise to a miscarriage of justice. For
example, decisions may be made for tactical reasons to avoid taking every possible
objection to the admissibility of evidence. This was recognised by the High Court of
Australia in Ali v R [2005] HCA 8 (8 March 2005), per Gleeson CJ at para 9, Hayne J at 23,
and Callinan and Heydon JJ at 98 and 99. On the other hand, while it may be difficult to
point to a single critical error by counsel, an accumulation of circumstances may result in
there being a miscarriage of justice, as occurred in R v Sharma (2003) 20 CRNZ 491 (CA).
Would conduct of the kind that occurred in Sharma be sufficient to sustain an action for
negligence?
As Hammond J said in Lai, at 181, the law should support a standard of excellence,
although this was offered as a reason for applying negligence liability, not as a reason for
holding counsel liable for anything less than excellence. In Sharma, such grounds for
concern as there were, under this head, may have arisen from failure of senior defence
counsel‘s self-control due to the stress of the trial. Included in the causes of that stress
may have been a personality conflict with the client during the trial. If there was negligence
by counsel, was there contributory negligence by the client? Furthermore, in Sharma the
overturning of the convictions was partly caused by judicial error in receiving verdicts
before questions from the jury had been answered (or without establishing that the jury no
longer required such answers). To what extent should that error reduce any liability for
negligence that might otherwise have attached to counsel?
Page 68

Mathias

Criminal Law Developments in Leading Appellate Courts

Monday, March 14, 2005

Negligence immunity in Australia
The High Court of Australia has decided the issue of counsel‘s liability for negligence
differently from the New Zealand Court of Appeal (see last note): D’Orta-Ekenaike v
Victoria Legal Aid [2005] HCA 12 (10 March 2005). The majority of 6 judges (only Kirby J
dissented) held that the fundamental justification for a barrister‘s immunity is the need for
finality in judicial determinations.
The joint judgment of Gleeson CJ, Gummow, Hayne and Heydon JJ, at para 84,
highlighted the need to provide the best and safest system of determination that is
compatible with human frailty. (Contrast, the standard of excellence referred to by
Hammond J in Lei v Chamberlains.) McHugh J, concurring, stressed the professional
consequences of misconduct and the duties owed by the barrister to the court. Callinan J,
also concurring, noted that the common law tends to change incrementally, and it would be
undesirable to make barristers liable for not pursuing apparently weak points on appeal
just because of the possibility of a change in the law. Further, it would be unfair to continue
protecting judicial error if barristers‘ protection were to go. Kirby J dissented, fundamentally
because other jurisdictions did not consider they needed to retain the immunity.
Plainly, when the New Zealand Supreme Court considers the matter, the desirability of our
law being consistent with that of Australia will be an influential consideration.

Friday, March 18, 2005

Duress of circumstances?
In view of R v Hasan [2005] UKHL 22 (17 March 2005) we may doubt whether there is any
room for the common law development of a defence of "duress of circumstances" as a
defence separate from coercion (s 24 Crimes Act 1961[NZ]).
Lord Bingham, delivering the leading opinion on the issue of duress – the common law
version of coercion – observed that duress is akin to the defence of necessity, which
applies to threats which are not of human origin but rather consist in the force of
extraneous circumstances (para 19). Given that non-human perils are in the domain of
necessity (a common law defence in New Zealand), and threats by humans are in the
domain of duress (a common law defence in the UK), duress is only a common law
defence in New Zealand if it is not covered by the statutory defence of compulsion. Is,
therefore, the common law defence of duress wider than the statutory defence of
compulsion?
Hasan suggests that it is not. Lord Bingham tightened the criteria for the operation of
duress (para 22, for reasons he set out in paras 18 – 20), and indicated that circumstances
falling short of being a defence might appropriately be considered as mitigating sentence.
The issues on duress in Hasan were decided by holding that the defence is not available if
there was a reasonable (not merely a subjective) risk of exposure to threats, and that such
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threats were not limited to those directed at the commission of the type of crime that was
actually committed. A reasonably appreciable risk of being exposed to threats directed at
the commission of an offence, as a result of the defendant‘s having associated with the
person who makes the threat, would thus make the defence unavailable. The other narrow
limits to the defence of duress were set out in para 21. The position of undercover officers
was deliberately left for future determination, and Baroness Hale would have made some
allowance for defendants in battered spouse relationships.
In Kapi v MOT (1991) 8 CRNZ 49 (CA), at 57, the Court said, of the possible defence
which it referred to as "necessity":
"We consider on the authorities cited to us that a defence of necessity, if available in New
Zealand, requires at least a belief formed on reasonable grounds of imminent peril of
death or serious injury. Breach of the law then is excused only where there is no realistic
choice but to act in that way. Even then the response can be excused only where it is
proportionate to the peril."
To the extent that the threats in Kapi were of human origin, the Court should be taken to be
referring to the mooted common law defence of duress of circumstances, as necessity is
limited to non-human threats. But further, if the common law defence (called duress, but,
as is implicit in Hasan, synonymously duress of circumstances) is as constrained as
indicated in Hasan, then the relevant defence in Kapi was the statutory defence of
coercion.
In Police v Kawiti [2000] 1 NZLR 117; (1999) 17 CRNZ 88, Salmon J, the defence is
properly called necessity, not duress of circumstances.
The statutory elements of coercion can, on facts which substantiate lack of moral fault, be
interpreted liberally. In R v Jones [2004] EWCA Crim 1981, at para 51, it was pointed out
that the requirement of immediacy of threatened serious harm would not be so restrictive
so as to exclude, for example, harm that was inevitable albeit not immediate.

Monday, March 28, 2005

Class A drug supply sentencing levels
With a sideways look at statutory indications in Australia, a Divisional bench of the Court of
Appeal has given guidance on the approach to sentencing for class A drug dealing
offences: R v Arthur 17/3/05, CA382/04.
For reasons of etiquette as much as of law, the Court refrained from calling its decision a
"guideline" or "tariff" judgment, as the bench included only one permanent member of the
Court of Appeal. Left for clarification is whether this guidance applies to class A drug
offences other than those involving methamphetamine, especially the hallucinogenic
drugs.
General points notable in Arthur are:
 The starting point for a sentence is determined, before taking into account matters
of aggravation (such as relevant previous convictions) and mitigation (such as guilty
plea).
 The sentencing principles in the Sentencing Act 2002 take effect once the starting
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point is set, unless for truly exceptional reasons a custodial sentence is not
appropriate.
The starting points set out in Arthur apply to offences of supply. Importing or
manufacturing may warrant higher levels of sentence.
The quantity of drug involved in the offending, although important, is not the only
factor to consider, therefore there may be some overlap between the ranges of the
starting points.

The ranges of appropriate starting points, based on those applicable in New South Wales,
are:
 Low level supply, up to 5 grams, from 2 to 4 years‘ imprisonment
 Commercial quantity supply, between 5 and 250 grams, from 3 to 9 years‘
imprisonment
 Large commercial quantity supply, in excess of 250 grams, upwards of 8 years‘
imprisonment
The Court noted that, for the low level offending, sentence ranges were similar to those
that have recently been applied in the High Court.
We can be pleased that the Court refrained from repeating one of the hackneyed
tautologies of deterrent sentencing: that in addition to setting the starting points high in the
interests of general deterrence, the court places little importance on the particular
circumstances of the individual offender. This is a tautology because setting sentencing
levels by the requirements of general deterrence itself involves ignoring the particular
circumstances of individual offenders; there is no need to ignore them twice, for on the
second occasion they may be ignored at the expense of justice. That is particularly
important because, even under a regimen of general deterrence, some movement back
from the higher levels of sentence may be required in the interests of justice to
acknowledge the particular circumstances of an individual offender.
Update: Subsequently, in R v Fatu CA415/04, 18/11/05, guidelines for methamphetamine
dealing (manufacturing, importing, supplying) were set down, based on the Arthur levels
but with increases to reflect the greater seriousness of importing and manufacturing as
compared with supplying. The Court used the quantity of drug, rather than its value, as the
basic yardstick, and made no reference to ignoring the personal circumstances of the
offender. The starting points set down were based on the seriousness of the offending, and
recognition could then be given to the individual aggravating and mitigating circumstances.
It is still not clear how broadly the mitigating circumstances personal to the offender can be
construed under Fatu; traditionally these have been presence or absence of previous
convictions and an early plea of guilty signifying remorse.

Wednesday, March 30, 2005

Remedies for rights breaches
The idea that breach of the Bill of Rights may attract a remedy, usually called
compensation, against the Crown and distinct from tortious liability for damages, has
received a boost from the Privy Council: Attorney-General of Trinidad and Tobago v
Ramanoop [2005] UKPC 15 (23 March 2005). The Law Lords referred to decisions of the
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New Zealand Court of Appeal, finding that dicta of Cooke P in Simpson v Attorney-General
(Baigent‘s Case) [1994] 3 NZLR 667, 678, and Thomas J in Dunlea v Attorney-General
[2000] 3 NZLR 136, 152 were of particular assistance.
There is a difference between the Constitution of Trinidad and Tobago, and the New
Zealand Bill of Rights Act 1990, in that the former expressly provides that a person may
apply by way of originating motion to the High Court for redress for breach of rights,
without prejudice to any other action in respect of the same matter which is lawfully
available. No equivalent exists in the latter. However, the NZBORA does not exclude a
constitutional, as distinct from a private law, remedy. The question becomes one of
whether the court can create a constitutional remedy for breach of constitutionally
protected rights.
Professor Jim Evans has doubted the correctness of Baigent‘s Case, in which a
constitutional remedy was created: "What Does it Mean to Say Someone Has a Legal
Right?" (1998) 9 Otago Law Review 301. In Brown v Attorney-General (discussed in these
notes, March 6, 2005) a majority of the Court of Appeal doubted, obiter, and without citing
Professor Evans‘s article, whether constitutional remedies should be available for breach
of the right to a fair trial. The question can therefore be said still to be open.
The judgment of Thomas J, endorsed by the Privy Council, includes the following
observations:
―[55] Baigent‘s Case established a new cause of action and remedy in compensation for a
breach of the Bill of Rights. It applies, not only where there is no existing cause of action,
but also where the existing cause of action and consequential remedy is inadequate. The
focus is on the inadequacy as well as the availability of the cause of action. Consequently,
to seek to restrict the remedy provided by Baigent‘s Case to situations where there is no
existing common law cause of action is not in accord with the ratio of the majority decision
in that case. Furthermore, such claimed exclusivity runs counter to the fact that a number
of causes of action deriving from statute or common law can and do exist concurrently and
frequently overlap.
―[56] Nor is the attempted exclusion particularly logical in that the cause of action under the
Bill of Rights does not duplicate the common law cause of action. As I emphasise below,
the common law cause of action is a private remedy to redress a private wrong. The cause
of action under the Bill of Rights is a public law remedy based on a right in the nature of a
public right. The Crown‘s liability is not vicarious as it would be in tort. Its liability arises
directly from the fact that in affirming fundamental rights in the Bill of Rights, the State has
undertaken a constitutional obligation to respect, protect and vindicate those rights. Why,
then, when the State has failed in that obligation should that essentially different public law
remedy lie dormant if there is an equivalent common law private law civil action, and only
arise from its torpor if and when there is no such cause of action? What is there in this
public law remedy which would restrict it to such a back-up role? How can it be said that
the elements of this public law remedy will only exist when the plaintiff has no common law
remedy but not when he or she has such a remedy? Are we to pretend that the public law
factors in respect of a breach of the Bill of Rights only arise where by fortuitous
happenstance there is no equivalent private law remedy? Is there some policy
consideration which is yet to be disclosed?
―[57] I prefer to accept that Baigent‘s Case established a new remedy for a violation of the
Bill of Rights and that the key question which arises is not whether a remedy is available
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for that violation, but whether the existing private law remedies are adequate to provide an
effective remedy for such a violation. Contrary to the Crown‘s submission, I take the view
that existing private law remedies are inadequate to vindicate those rights, and I turn to the
critical need for such vindication.
…
―[64] Compensation will not be effective to vindicate and affirm the right which has been
violated, however, unless the quantum of the award recognises that a fundamental right
possessed by the plaintiff has been denied. It follows that the award cannot be simply
equated with damages for "equivalent" breaches of common law torts such as wrongful
arrest, false imprisonment, or the like. The focus of the Court is wider and must embrace
the impact of the State‘s violation of the citizen‘s fundamental rights."
These observations are similar to those of the Privy Council on the topic of the ingredients
of the constitutional remedy (para 19) in Ramanoop.
The critical question at the present stage is whether the court should "recognise" the
existence of a constitutional remedy, or whether the court should conclude that the matter
is one for the legislature, and that until Parliament creates a constitutional remedy there is
none. Why, however, is this an issue, after the Court of Appeal‘s decision in Baigent‘s
Case? The CA has traditionally been regarded as normally being bound by its own
decisions. Exceptions exist, where the law has been shown to have been decided wrongly,
or where changes in the needs of society make change in the law desirable. Has an error
in Baigent‘s Case been demonstrated? Have social needs changed? The new
circumstance is the existence of the Supreme Court, which last year took over the role of
the less accessible Privy Council. One might surmise that the CA is willing to revise its
earlier decisions in the interests of getting issues before the SC for final determination.
posted by Don Mathias at 12:53 PM

Friday, April 01, 2005

Errors at trial
Complaints about the quality of their legal representation are sometimes made by people
who are convicted at trial. These complaints rarely succeed in achieving, on appeal, the
grant of a new trial. Occasionally, however, counsel who acted at trial may provide the
appellate court with sufficient information to support a conclusion that there had been a
significant error at trial. This occurred in relation to one of the appeals in Teeluck v The
State (Trinidad and Tobago) [2005] UKPC 14 (23 March 2005).
Interestingly, the focus is not on the extent to which the quality of the legal representation
at trial fell below professional standards, although the court may well (and here, did)
comment on that. Rather, the focus is on the impact which the error(s) of counsel had on
the trial and verdict (para 39). On appeal, the issue is whether the verdict of a reasonable
jury would inevitably have been the same if the error(s) had not occurred (para 40).
This is not to say that this is always the test to determine when mistakes have deprived the
accused of a fair trial. Loss of a fair chance of an acquittal is indeed a sufficient, but not a
necessary, condition for a finding that the trial was unfair. As the Privy Council held in
Randall v R [2002] UKPC 19 (16 April 2002), para 28:
"There will come a point where the departure from good practice is so gross, or so
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persistent, or so prejudicial, or so irremediable that an appellate court will have no choice
but to condemn a trial as unfair and quash a conviction as unsafe, however strong the
grounds for believing the defendant to be guilty. The right to a fair trial is to be enjoyed by
the guilty as well as the innocent, for a defendant is presumed to be innocent until proved
to be otherwise in a fairly conducted trial."
Teeluck concerns the consequence of the absence of the mandatory direction on good
character evidence. Once good character has been raised by the defence, the direction
must be given, but a mere assertion of absence of criminal convictions is of itself
insufficient to raise the issue. New Zealand law is to the same effect: R v Falealili [1996] 3
NZLR 664 (CA).

Wednesday, April 13, 2005

Words for the living, money for the dead
Remedies available to prisoners who have been denied the right to a fair hearing, or
denied the right to legal representation, on charges relating to prison discipline, may be
quite modest. In Whitfield and Others v. the United Kingdom (nos. 46387/99, 48906/99,
57410/00 and 57419/00), 12 April 2005, the European Court of Human Rights found in
favour of 3 prisoners, one of whom was now dead, and held that for the two who were still
alive, the findings of the Court were just satisfaction, and the deceased prisoner‘s estate
was awarded E3,000 for non-pecuniary damage. Each was awarded E2,500 for costs and
expenses.

Thursday, April 21, 2005

Turpitudinous driving
Motor manslaughter must be distinguished from causing death by reckless driving, causing
death by dangerous driving, and causing death by careless driving. The Crimes Act
1961[NZ], s 150A(2) applies, inter alia, to motor manslaughter charges, and it requires "a
major departure from the standard of care expected of a reasonable [driver]".
While manslaughter requires that death be caused by an unlawful act, mere negligent
driving, or dangerous driving, is of itself an insufficiently unlawful act to constitute
manslaughter because those are separate offences. In R v Powell [2002] 1 NZLR 666
(CA) it was held that that where the unlawful act relied on as the basis of a manslaughter
charge involves carelessness or negligence, the same high degree of negligence is
required as for breaches of the legal duties to which s 150A expressly applies. See also R
v Fenton [2003] 3 NZLR 439; (2003) 20 CRNZ 76 (CA).
What amounts to a major departure from the standard of care expected of a reasonable
driver, so as to be more than dangerous driving causing death, is a matter for the jury to
decide, and it is difficult to formulate general guidelines. The Privy Council has considered
this in Brown v The Queen (Jamaica) [2005] UKPC 18 (13 April 2005). There, it was held
that the offence of motor manslaughter must be defined in the context of similar offences
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such as, in that case, reckless driving causing death. This case is applicable to the New
Zealand context, where there are offences of reckless, dangerous and careless driving. At
para 25 of Brown the Board held:
"There must be proof of an extra ingredient, over and above the elements proof of which
will ground a charge of causing death by reckless driving, but in their Lordships' opinion
juries have to be directed on the meaning of recklessness if they are to give proper
consideration to a charge of motor manslaughter."
An appropriate direction to the jury would need to be framed around the following
considerations, para 30:
"(a) Manslaughter in this context requires, first, proof of recklessness in the driving of a
motor vehicle, plus an extra element of turpitude. That extra element is that the risk of
death being caused by the manner of the defendant's driving must in fact be very high.
(b) The jury should be told specifically that it is open to them to convict the defendant of
causing death by reckless driving if they are not satisfied that the risk of death being
caused was sufficiently high.
(c) Proof of reckless driving requires the jury to be satisfied
(i) that the defendant was in fact driving the vehicle in such a manner as to create an
obvious and serious risk of causing physical injury to some other person who might
happen to be using the road or of doing substantial damage to property;
(ii) that in driving in that manner the defendant had recognised that there was some risk of
causing such injury or damage and had nevertheless gone on to take the risk.
(d) It is for the jury to decide whether the risk created by the manner in which the vehicle
was being driven was both obvious and serious and, in deciding this, they may apply the
standard which from their experience and observation would be observed by the ordinary
and prudent motorist.
(e) If satisfied that an obvious and serious risk was created by the manner of the
defendant's driving, the jury must, in order to reach a finding of recklessness, find that he
appreciated the existence of the risk; but they are entitled to infer that he was in that state
of mind, though regard must be given to any explanation he gives as to his state of mind
which displaces the inference."
In New Zealand law, reckless driving involves foresight of dangerous consequences that
could well happen combined with an intention to continue a course of conduct even though
those consequences are a clear risk: R v Harney [1987] 2 NZLR 576 (CA). This might be
compared with the law of England and Wales, which is currently that (Brown, para 26) a
person is reckless with respect to "(i) a circumstance when he is aware of a risk that it
exists or will exist; (ii) a result when he is aware of a risk that it will occur; and it is, in the
circumstances known to him, unreasonable to take the risk": R v G [2004] 1 AC 1034. In
New Zealand, the position is summarised in Brookers Law of Transportation as:
"… there are three elements involved in proving reckless driving:
(a) The driver fell below the standard of care expected of a reasonable and competent
driver.
(b) The resulting situation was objectively dangerous.
(c) The driver was aware of the potential danger and continued to act despite knowledge
of the possible consequences."
Reckless driving is thus dangerous driving with an added element of foresight. Dangerous
driving is judged objectively, but includes a requirement of failure to meet the standard of
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care required of a reasonable and competent driver.
Brown should be of assistance in motor manslaughter cases in New Zealand. Whether a
conviction for manslaughter is appropriate in respect of a death arising from reckless
driving will be a matter for the jury to determine according to whether the risk of death, in
the circumstances known to the accused, was, judged objectively, "very high". What the
accused knew includes what he was indifferent to, and what he closed his mind to: R v
Reid [1992] 1 WLR 793 (HL) per Lord Goff at 810 – 811.
Another aspect of Brown is the treatment of three points which were submitted to have
given rise to substantial miscarriages of justice. These were: unfairness in the judge‘s
summing up; failure in the summing up to distinguish the functions of judge and jury;
failure of defence counsel to rely on the accused‘s good character.
The first point was considered in the context of the summing up as a whole, and it was
held that there was no unfairness. There was thus no miscarriage of justice, and a fortiori
no "substantial" miscarriage of justice, and the proviso did not need to be resorted to.
The failure to distinguish functions of judge and jury was made out as a point, but again,
read in the overall context the Board was able to conclude ("not without hesitation": para
34) that the jury would have been aware of its proper function. The judge‘s misdirection
was a miscarriage of justice, but it was not substantial, and the proviso was applied.
The good character point was a "regrettable omission" by counsel (para 38), but again, on
balance, the proviso was applied because the miscarriage of justice was, in the particular
circumstances of the case, not substantial.

Friday, April 22, 2005

A slippery slope
What is a reasonable doubt? Judges and juries may disagree over whether the
prosecution has established beyond reasonable doubt that a confession was obtained
voluntarily.
If the judge thinks the prosecution has proved that the confession was voluntary, then it is
admissible. The jury (or, perhaps, any individual juror) may, however, not think the
prosecution has proved the voluntariness of the confession beyond reasonable doubt.
Where that is so, the jury (or, perhaps, the juror) must ignore the confession. This was
established in R v Mushtaq [2005] UKHL 22 (21 April 2005), in a decision departing from
the law as it had been understood to be (Chan Wei Keung v R [1967] 2 AC 160, and
disagreeing with Basto v R (1954) 91 CLR 628 HCA).
The Law Lords did not consider the difficulties suggested by the phrases I have put in
brackets: does the jury act as a whole in determining the voluntariness of the confession,
so that it is only voluntary if all jurors agree that the prosecution has proved that beyond
reasonable doubt? Or, is it a matter for each juror individually to determine when
assessing what evidence he accepts and what he rejects?
Normally, jurors are told to act as individual fact-finders; the only requirement for unanimity
attaches to the verdict they reach. This suggests that some jurors might rely on a
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confession as evidence of guilt, because they are satisfied that it was made voluntarily and
is in other respects reliable, whereas other jurors may have to reach a conclusion without
using the confession if they have a reasonable doubt about its having been voluntary.
One would have thought that it is correct to regard the jurors as individuals on all matters
except the verdict, although the Supreme Court of New Zealand has, without directly
addressing the point, apparently regarded the jurors as having to be unanimous on
whether the basis for a statutory presumption to operate has been proved: Siloata v R
16/12/04, SC CRI 8/2004.
Apart from this uncertainty, which will probably be resolved in favour of the jurors-asindividuals approach, Mushtaq carries the theoretical danger that weak judges will tend to
ignore their own doubts about the voluntariness of confessions, knowing that the jurors will
have to make up their own minds about that.
The rationale of Mushtaq is based on the right to a fair trial, and the associated right
against self-incrimination, and the role of the jurors as the ultimate arbiters of fact (per Lord
Rodger at para 46, 49, 54, Lords Steyn, and Phillips agreeing; and per Lord Carswell at
para 73; Lord Hutton dissented on the law, holding that the traditional distinction between
the functions of judge and jury, admissibility and weight, applied). Given that potentially
broad base, one might wonder whether the admissibility consequences of other forms of
official misconduct, for example wrongful search procedures, are going to be left to juries.
Why should the defence be prevented, after an unsuccessful voir dire on the issue of
unreasonability of search and the application of Shaheed balancing, from raising the same
matters with the jury as the basis for a submission that they should ignore the evidence
that the judge has ruled admissible?
To prevent that, emphasis would have to be given to the special responsibility of the
judiciary to oversee the propriety of police conduct and to prevent abuse of process, but
the majority in Mushtaq did not rely on that point. The 4 to 1 rejection of Lord Hutton‘s
approach counts against this view. The better argument is that Mushtaq is based in trial
fairness, whereas the public policy exclusion of improperly obtained evidence does not
necessarily involve trial fairness considerations, so the Judge has sole jurisdiction over the
admissibility of that evidence. However, to argue that way is to concede (dangerously) that
the jury should have jurisdiction to ignore evidence in the interests of what it considers to
be trial fairness. The law is poised at the top of a slippery slope.

Wednesday, May 04, 2005

Common law rules and the proposed Evidence Code
The Supreme Court of Canada last week gave us a clue as to what approach to the
admissibility of hearsay evidence in cases of conspiracy or pre-concert might be taken if
the New Zealand Law Commission‘s proposed Evidence Code is enacted: R v Mapara
[2005] SCC 23 (27 April 2005).
Under the proposed Code, hearsay evidence is admissible in criminal proceedings if the
circumstances in which it was obtained provide reasonable assurance that it is reliable: cl
19, and if procedural preliminaries to provide for the hearing of any admissibility challenge
have been met.
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The Code does not provide detail on the reliability criteria, so the question arises as to
what will be the status under the Code of the common law rules that have developed to
deal with the admissibility of hearsay statements of alleged co-conspirators, or of alleged
participants in a joint enterprise (accomplices).
In Mapara, the Supreme Court of Canada held, 7 to 2, that the common law rules do
provide sufficient assurance of reliability for there to be no need for a separate reliability
decision (para 27), except in rare cases when the accused can point to evidence raising
serious and real concerns as to reliability (para 30).
The relevant rules in Canada are similar to those that currently apply in New Zealand:
there are three matters that have to be considered. The Canadian formulation of these, set
out in R. v. Carter [1982] 1 S.C.R. 938, requires first, proof beyond reasonable doubt that
there was a conspiracy or common design of the kind alleged; second, proof on the
balance of probabilities and on non-hearsay evidence that the accused was a member of
that conspiracy or common design; third, that the hearsay statement was made in
furtherance of the conspiracy or common design.
It must be acknowledged that in New Zealand these rules have yet to achieve such clarity.
There is a tendency to merge the first and second issues into a requirement that the
accused be shown to have shared in a common purpose: eg R v Humphries [1982] 1
NZLR 353 (CA). Further, there is some wavering as to the standard of proof required for
the second matter, some cases indicate that "reasonable evidence" is sufficient, while
others require proof on the balance of probabilities. For the "reasonable evidence"
requirement, see R v Karpavicius 12/9/00, Anderson J, HC Auckland T001037, para 17.
For the balance of probabilities formulation see R v M 2/5/01, William Young J, HC
Christchurch T14/01, at [51], although the Judge doubted that this was any more exacting,
from the Crown‘s point of view, than the unadorned reasonable evidence test, and on
appeal the Court of Appeal took the same approach: R v M 11/7/01, CA135/01.
Given that the common law rules are aimed at preventing the admission of unreliable
evidence, and that under the proposed Code the criterion for admission of hearsay
evidence will be its reliability, we must ask to what extent will the existing rules survive the
enactment of the Code. This is a general question, not simply confined to conspiracy or
pre-concert cases.

Thursday, May 05, 2005

Proof and prejudice
To what extent can trial fairness be sacrificed to the need to establish the truth? The
answer depends on whether the case is criminal or civil.
In civil cases, if the parties will not reach a settlement, the court must reach a result. This
may mean proceeding to decision notwithstanding some unfairness. In such a case, if
unfairness cannot be avoided, at least the court will try to minimise it, and to balance it so
that while the trial may not be equally fair to each side, it could be (albeit rather cynically)
called equally unfair to each side. The dominating concern in civil cases is to establish the
truth insofar as that can be done in compliance with the rules of evidence.
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Judges do not, naturally enough, spell this out as plainly as I have just done. Recently,
Lord Bingham has referred to truth and fairness, in relation to civil trials, in O’Brien v Chief
Constable of South Wales Police [2005] UKHL 26 (28 April 2005), at para 6:
"…In deciding whether evidence in a given case should be admitted the judge's overriding
purpose will be to promote the ends of justice. But the judge must always bear in mind that
justice requires not only that the right answer be given but also that it be achieved by a trial
process which is fair to all parties."
This does not tell us whether impossibility of fairness to all parties prevents the right
answer being found. Be that as it may, we are concerned here with criminal cases, and in
criminal law, as it is applied in the common law jurisdictions, courts endeavour to balance
competing interests.
The criminal law has multiple functions, and they include meeting official misconduct by
the exclusion of improperly obtained evidence. In extreme cases a stay of proceedings
may be ordered on grounds of public policy. Those grounds are not directly connected to
the fairness of the trial. Another ground for excluding relevant evidence is that its probative
value is exceeded by its illegitimately prejudicial effect. This latter ground is particularly
problematic.
Its application may result in evidence that is highly probative being admitted
notwithstanding the significant risk it brings of illegitimate prejudice. See, for a statement of
the law, Lord Phillips in para 32 of O’Brien. Sections 101 to 106 of the Criminal Justice Act
2003[UK] now govern this discretion in the United Kingdom.
In criminal cases, the accused‘s right to a fair trial is absolute, primary, and essential. This
means that reasonable risks of illegitimate prejudice must be avoided. The probative
value/prejudicial effect balancing decision needs to be "re-understood" in the light of
developments in human rights law.
This crucial development in the law of criminal evidence is something I have written on
elsewhere, and readers with robust stamina may wish to see: Mathias, "The Duty to
Prevent an Abuse of Process by Staying Criminal Proceedings" in Robertson (ed) Essays
on Criminal Law: A Tribute to Professor Gerald Orchard (Brookers, 2004), and Mathias,
"Probative value, illegitimate prejudice and the accused‘s right to a fair trial" (2005) 29
Crim LJ 8.

Saturday, May 21, 2005

Evidence Bill (1)
The exercise of judgment is fundamental to the application of the rules of evidence. There
are 4 areas in which judgment is critical:


The decision whether to exercise the discretion to exclude evidence on public
policy grounds. The focus here is on unreliable confessions, statements
obtained by oppression, and other kinds of improperly obtained evidence.



The decision whether to admit evidence that would otherwise be inadmissible,
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where its probative value outweighs the risk of illegitimate prejudice to the
accused. Evidence of bad character is the prime example of evidence of this
kind.


Decisions that have to be made concerning the requirements of fairness. The
choice is between excluding the evidence and admitting it with a warning to
the jury about its dangers. Examples are evidence that is of questionable
reliability, delayed complaints of sexual misconduct, evidence of children,
identification evidence, and evidence that the accused has told lies.



Decisions that have to be made with a view to avoiding a substantial
miscarriage of justice. Usually an appellate court will be in a position to have a
better perspective on this than will the trial judge, but nevertheless a trial judge
will bear this requirement in mind throughout the trial. The need here is to
avoid two kinds of errors: errors through which the accused improperly loses a
chance of acquittal that should have been reasonably open, and errors which
cause the jury to misapply the law to the facts.

I will consider, in separate notes, how each of these areas of judicial judgment are to
operate under the Evidence Bill, which was introduced into Parliament this month. Today I
begin with …

The Public Policy Decisions
The Bill sets out three rules: the unreliable statement rule (Clause 24), the oppression rule
(cl 25) and the improperly obtained evidence rule (cl 26). The first two require the judge to
evaluate the evidence on the relevant issue against the standard of either (cl 24(2)) the
balance of probabilities, or (cl 25(2)) beyond reasonable doubt. The third, however,
involves both judgment against a standard (the balance of probabilities: cl 26(2)(a)) and a
balancing exercise to determine whether exclusion is proportionate to the impropriety: cl
26(2)(b).
24 Exclusion of unreliable statements
(1) This section applies to a criminal proceeding in which the prosecution offers or proposes to
offer a statement of a defendant if--(a) the defendant or a co-defendant against whom the statement is offered raises, on the basis
of an evidential foundation, the issue of the reliability of the statement and informs the Judge
and the prosecution of the grounds for raising the issue; or
(b) the Judge raises the issue of the reliability of the statement and informs the prosecution of
the grounds for raising the issue.
(2) The Judge must exclude the statement unless satisfied on the balance of probabilities--(a) that the circumstances in which the statement was made were not likely to have adversely
affected its reliability; or
(b) that the statement is true.
(3) However, subsection (2) does not have effect to exclude a statement made by a defendant if
the statement is offered only as evidence of the physical, mental, or psychological condition of
the defendant at the time the statement was made or as evidence of whether the statement was
made.
(4) Without limiting the matters that a Judge may take into account for the purpose of applying
subsection (2)(a), the Judge must, in each case, take into account any of the following matters
that are relevant to the case:
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(a) any pertinent physical, mental, or psychological condition of the defendant when the
statement was made (whether apparent or not); and
(b) any pertinent characteristics of the defendant including any mental, intellectual, or physical
disability to which the defendant is subject (whether apparent or not); and
(c) the nature of any questions put to the defendant and the manner and circumstances in
which they were put; and
(d) the nature of any threat, promise, or representation made to the defendant or any other
person.

25 Exclusion of statements influenced by oppression
(1) This section applies to a criminal proceeding in which the prosecution offers or proposes to
offer a statement of a defendant if--(a) the defendant or a co-defendant against whom the statement is offered raises, on the basis
of an evidential foundation, the issue of whether the statement was influenced by oppression
and informs the Judge and the prosecution of the grounds for raising the issue; or
(b) the Judge raises the issue of whether the statement was influenced by oppression and
informs the prosecution of the grounds for raising the issue.
(2) The Judge must exclude the statement unless satisfied beyond reasonable doubt that the
statement was not influenced by oppression.
(3) For the purpose of applying this section, it is irrelevant whether or not the statement is true.
(4) Without limiting the matters that a Judge may take into account for the purpose of applying
subsection (2), the Judge must, in each case, take into account any of the following matters that
are relevant to the case:
(a) any pertinent physical, mental, or psychological condition of the defendant when the
statement was made (whether apparent or not); and
(b) any pertinent characteristics of the defendant including any mental, intellectual, or physical
disability to which the defendant is subject (whether apparent or not); and
(c) the nature of any questions put to the defendant and the manner and circumstances in
which they were put; and
(d) the nature of any threat, promise, or representation made to the defendant or any other
person.
(5) In this section, oppression means--(a) oppressive, violent, inhuman, or degrading conduct towards, or treatment of, the defendant
or another person; or
(b) a threat of conduct or treatment of that kind.

26 Improperly obtained evidence
(1) This section applies to a criminal proceeding in which the prosecution offers or proposes to
offer evidence if--(a) the defendant or a co-defendant against whom the evidence is offered raises, on the basis
of an evidential foundation, the issue of whether the evidence was improperly obtained and
informs the prosecution of the grounds for raising the issue; or
(b) the Judge raises the issue of whether the evidence was improperly obtained and informs
the prosecution of the grounds for raising the issue.
(2) The Judge must--(a) find, on the balance of probabilities, whether or not the evidence was improperly obtained;
and
(b) if the Judge finds that the evidence has been improperly obtained, determine whether or
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not the exclusion of the evidence is proportionate to the impropriety by means of a balancing
process that gives appropriate weight to the impropriety but also takes proper account of the
need for an effective and credible system of justice.
(3) For the purposes of subsection (2), the court may, among any other matters, have regard to
the following:
(a) the importance of any right breached by the impropriety and the seriousness of the
intrusion on it:
(b) the nature of the impropriety, in particular, whether it was
deliberate, reckless, or done in bad faith:
(c) the nature and quality of the improperly obtained evidence, in
particular whether it is central to the case of the prosecution:
(d) the seriousness of the offence with which the defendant is charged:
(e) whether there were any other investigatory techniques not involving any breach of the
rights that were known to be available but were not used:
(f) whether there are alternative remedies to exclusion of the evidence which can adequately
provide redress to the defendant:
(g) whether the impropriety was necessary to avoid apprehended physical danger to the police
or others:
(h) whether there was any urgency in obtaining the improperly obtained evidence.
(4) The Judge must exclude any improperly obtained evidence if, in
accordance with subsection (2), the Judge determines that its exclusion is proportionate to the
impropriety.
(5) For the purposes of this section, evidence is improperly obtained if it is obtained--(a) in consequence of a breach of any enactment or rule of law by a person to whom section 3
of the New Zealand Bill of Rights Act 1990 applies; or
(b) in consequence of a statement made by a defendant that is or would be inadmissible if it
were offered in evidence by the prosecution; or
(c) unfairly.

Of interest here are the standards of proof specified for each decision. Clause 24 uses the
balance of probabilities. The Law Commission has changed its stance: in the Evidence
Code (NZLC R 55 vol 2) the corresponding clause, 27(2), used beyond reasonable doubt
as the standard for excluding unreliability. Of course here ―unreliability‖ is a shorthand way
of referring to the question whether the circumstances in which the statement was
obtained were likely to affect its reliability. This is distinct from the question of the actual
reliability of the statement itself. There is therefore not the logical objection that otherwise
would lie in the way of the criminal standard of proof applying (the objection would have
been that if the statement was, beyond reasonable doubt, reliable, the ultimate issue
would have been decided by the judge). Bearing in mind the point that the issue is the
circumstances in which the evidence was obtained, the focus is on the propriety of the
methods used to obtain it. The Bill does not insist on proof to the standard of beyond
reasonable doubt that those who obtained the statement acted properly.
The criminal standard of proof is applied to the issue of absence of oppression in cl 25.
This properly reflects the common law‘s abhorrence of ―third degree‖ interrogations.
The balance of probabilities is applied in cl 26 as a threshold that has to be met before the
balancing exercise is undertaken. Unless the defence satisfies the judge on the balance of
probabilities that there was impropriety in the obtaining of the evidence, there is no
progression to the balancing exercise, and the evidence is not excluded on that ground.
Use of the balance of probabilities here is a reflection of the commonly held view that any
factual pre-conditions that have to be established before evidence is admissible need only
be proved on the balance of probabilities. Early formulations of the now obsolete prima
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facie exclusion rule, that applied to evidence obtained in breach of the Bill of Rights, used
the same standard of proof on the issue of whether there had been a breach. The prima
facie exclusion rule was replaced in R v Shaheed [2002] 2 NZLR 377 (CA) by the
balancing exercise which is reflected in cl 26(2)(b) and (3) of the Bill. Under Shaheed the
balancing exercise was not expressly contingent on the satisfaction of any particular
standard of proof applicable to the issue of whether there had been a breach of rights. In
contrast, the Privy Council, in Mohammed v The State [1999] 2 AC 111, 123-124, held that
where there is an issue of the breach of rights, the prosecution bears the burden of
excluding such breach to the standard of beyond reasonable doubt, and that where the
prosecution fails to achieve that, the balancing exercise must be undertaken (except
where the breach is of the right to a fair trial, in which case the evidence is automatically
excluded without balancing).
In these contexts, the standard of proof is an expression of how willing the court will be to
look at the issue the defence seeks to raise. Oppression is, under the scheme in the Bill,
the most eagerly examined. Unreliability and impropriety do not attract as much interest.
The appropriateness of those thresholds for judicial interest is a matter over which people
may well differ.

Monday, May 23, 2005

Evidence Bill (2)
The second area of admissibility requiring exercise of judgment has been traditionally
formulated as the balancing of probative value against the risk of illegitimate prejudice to
the accused that would arise as a result of admission of the challenged evidence. This
formula is reflected in clause 8 of the Bill:
8 General exclusion
In any proceeding, the Judge must exclude evidence if its probative value is outweighed by the
risk that the evidence will--(a) have an unfairly prejudicial effect on the outcome of the proceeding; or
(b) needlessly prolong the proceeding.

The meanings of probative value and prejudicial effect are indicated in clause 39, which
deals with a topic commonly the subject of such balancing, called at common law similar
fact evidence:
39 Propensity evidence offered by prosecution about defendants
(1) The prosecution may offer propensity evidence about a defendant in a criminal proceeding
only if the evidence has a probative value in relation to an issue in dispute in the proceeding
which outweighs the risk that the evidence may have an unfairly prejudicial effect on the
defendant.
(2) When assessing the probative value of propensity evidence, the Judge must take into
account the nature of the issue in dispute.

(3) When assessing the probative value of propensity evidence, the Judge may consider,
among other matters, the following:
(a) the frequency with which the acts, omissions, events, or circumstances which are the
subject of the evidence have occurred:
(b) the connection in time between the acts, omissions, events, or circumstances which are
the subject of the evidence and the acts, omissions, events, or circumstances which constitute
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the offence for which the defendant is being tried:
(c) the extent of the similarity between the acts, omissions, events, or circumstances which are
the subject of the evidence and the acts, omissions, events, or circumstances which constitute
the offence for which the defendant is being tried:
(d) the number of persons making allegations against the defendant that are the same as, or
are similar to, the subject of the offence for which the defendant is being tried:
(e) whether the allegations described in paragraph (d) may be the result of collusion or
suggestibility:
(f) the extent to which the acts, omissions, events, or circumstances which are the subject of
the evidence and the acts, omissions, events, or circumstances which constitute the offence for
which the defendant is being tried are unusual.
(4) When assessing the prejudicial effect of evidence on the defendant, the Judge must
consider, among any other matters,--(a) whether the evidence is likely to unfairly predispose the fact-finder against the defendant;
and
(b) whether the fact-finder will tend to give disproportionate weight in reaching a verdict to
evidence of other acts or omissions.

The essence of illegitimately prejudicial evidence, as seen from cl 39(4) above, is that it
deprives the accused of a fair trial, by causing bias or improper use of evidence.
The balancing of probative value against the risk of illegitimate prejudice has caused great
difficulty in practice, because it is a fallacy to say that probative value is something that
can be put in opposition to the accused‘s right to a fair trial. These are not things that can
be weighed against each other.
Useful guidance can be obtained from the recent evidence law reforms in England.
Whereas the Law Commission of England and Wales, in its Report of October 2001,
"Evidence of Bad Character in Criminal Proceedings", proposed a draft Bill containing , in
clause 8, the weighing of risk of prejudice against probative value, that proposal was not
enacted. The Criminal Justice Act 2003[UK], s 101(3), contains the revised law:
"The court must not admit evidence … if, on an application by the defendant to exclude it,
it appears to the court that the admission of the evidence would have such an adverse
effect on the fairness of the proceedings that the court ought not to admit it."
This avoids the fallacious weighing, although it may be accused of vagueness as to how
much unfairness is sufficiently adverse to require exclusion of the evidence. That point will
be considered in the next note in this series on the Evidence Bill.

Tuesday, May 24, 2005

Evidence Bill (3)
The third of the evidence topics requiring the exercise of judicial judgment is the method
by which judges act to ensure the fairness of the trial for the accused. It is beyond dispute
that the accused has the right to a fair trial, and that this right is essential, fundamental and
absolute.
The need for fairness at trial may require the judge to give warnings to the jury about
matters such as lies allegedly told by the accused; the risks associated with particular
categories of witnesses such as accomplices, children, or people with impairments that
may affect the reliability of their evidence; identification evidence; and delayed complaints
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about sexual matters.
I will consider here how the Bill addresses the subject of judicial warnings about the
significance of lies allegedly told by the accused. The relevant provision is:
120 Judicial warnings about lies
(1) This section applies to evidence offered in a criminal proceeding that states a defendant
has lied either before or during the proceeding.
(2) If evidence of a defendant's lie is offered in a criminal proceeding tried with a jury, the Judge
is not obliged to give a specific direction as to what inference the jury may draw from that
evidence.
(3) Despite subsection (2), if, in a criminal proceeding tried with a jury, the Judge is of the
opinion that the jury may place undue weight on evidence of a defendant's lie, the Judge must
warn the jury that--(a) the jury must be satisfied before using the evidence that the defendant did lie; and
(b) people lie for various reasons; and
(c) the jury should not necessarily conclude that, just because the defendant lied, the
defendant is guilty of the offence for which the defendant is being tried.
(4) In a criminal proceeding tried without a jury, the Judge must have regard to the matters set
out in paragraphs (a) to (c) of subsection (3) before placing any weight on evidence of a
defendant's lie.

The Bill departs from the Law Commission‘s proposal in its Evidence Code, cl 110(3), by
the omission of the requirement for a warning if the defence asks that one be given.
Potential shortcomings of these proposals are:
 Omission of a requirement for the judge to consult with counsel on the need for a
lies direction before summing up. [Update: the Evidence Act 2006 revises this by
inserting in subsection 3 the requirement that the Judge must give a lies warning if
the defence so requests.]
 Omission of a requirement to direct the jury to ignore the alleged dishonesty unless
they (ie jurors individually, not the jury collectively) are sure that the defendant lied.
Clause 120(3)(a) does not indicate what the jury should do if they are not satisfied
the defendant lied.
 Omission of a direction that the jury must be satisfied to the standard of beyond
reasonable doubt that the defendant lied before they can take the dishonesty into
account.
 Omission of the need to give illustrations of why people might lie for reasons that do
not support the prosecution case: to bolster a true defence, to protect somebody
else, to conceal some other conduct which is not the subject of the proceedings,
panic, distress, confusion.
 Omission of a distinction between dishonesty that is only relevant on the issue of
the defendant‘s credibility, and dishonesty that lends support to the prosecution
case.
 Omission of a direction that the dishonesty can only support the prosecution case if
the jury is sure beyond reasonable doubt that there is no innocent reason for it.

I have drawn these "shortcomings" by comparison with the model directions issues by the
Judicial Studies Board in the United Kingdom.
No one can deny that the topic of lies directions has been troublesome for judges. There is
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a risk that efforts to simplify will result in departure from what is appropriate.
One can see how difficult the subject is by looking at Zoneff v R (2000) 112 A Crim R 114
(HCA), where 4 judges held that the giving of a lies direction had been a substantial
miscarriage of justice because it gave unfair emphasis to the alleged lies, while the fifth
judge, dissenting, held that a lies direction should indeed have been given, but that it had
been given wrongly here, although that error did not amount to a substantial miscarriage of
justice.
My view is that Cl 120 of the Bill, if indeed the topic of lies is to be included, should be
revised to conform to the practice in the United Kingdom, although a further point
emerges: the UK legislation, the Criminal Justice Act 2003, does not deal with how juries
should be directed about lies. The search for perfection continues, with the task of
announcing the current best practice being that of the Judicial Studies Board. It is not yet
the time to set this law in legislation. The Australian uniform Evidence Act 1995 (Cth) also
omits specifying the contents of lies directions.
Treating correctly evidence that alleges the accused told lies can be vital to the fairness of
trials. What is appropriate will vary with the circumstances of each case, and the matter
may best be left for the judge to deal with as part of the task of ensuring that the trial is fair
to the accused.

Wednesday, May 25, 2005

Evidence Bill (4)
The need to avoid a substantial miscarriage of justice is the pervasive criterion for the
correctness of decisions, considered individually and collectively, made by the trial judge. It
is undoubtedly true, as Lord Rodger recently observed in relation to fairness, that the
appellate court may have the advantage of a clearer perspective on whether a substantial
miscarriage of justice has occurred: Holland v HM Advocate (Devolution) [2005] UKPC D1
(11 May 2005), para 41. It is therefore a natural, and widespread practice throughout the
common law jurisdictions, for appellate courts to have to consider whether any miscarriage
of justice that had occurred was indeed substantial. If it was not, appeals will be dismissed.
Trial judges, absorbed in their task of trying to make the law work, will naturally bear in
mind this ultimate criterion.
Substantial miscarriages of justice are currently seen as being of two types. The first
arises where error at trial deprives the accused of a reasonable chance of an acquittal.
This does not necessarily mean that the trial was unfair, as it includes situations of freshly
obtained evidence which do not impugn the fairness of the trial, only the correctness of its
result. Other examples of loss of a reasonable chance of acquittal may involve trial
unfairness. The second type of substantial miscarriage of justice does involve trial
fairness. It includes cases where the course taken resulted in bias, actual or perceived,
and cases where the trial was not according to law. In this second type of substantial
miscarriage of justice, loss of a reasonable chance of acquittal is irrelevant, as even a
person who is patently guilty is entitled to trial according to law: Randall v R [2002] UKPC
19 (16 April 2002); [2002] 1 WLR 2237 (PC), at 2251 para 28.
Thus the two elements, loss of a reasonable chance of acquittal, and loss of the right to a
trial that is fair to the accused, are of primary importance. This should be reflected in the
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overarching provisions of evidence law.
In its application to criminal proceedings, the Evidence Bill falls short of recognising the
primacy of these elements. Clause 6 states:
6 Purpose
The purpose of this Act is to help secure the just determination of proceedings by--(a) providing for facts to be established by the application of logical rules; and
(b) promoting fairness to parties and witnesses; and
(c) protecting rights of confidentiality and other important public interests; and
(d) avoiding unjustifiable expense and delay.

The expression "fairness to parties and witnesses" does not recognise the ranking of the
importance of fairness to the accused, to the prosecution, and to witnesses.
[Update: the Evidence Bill was enacted, in revised form, as the Evidence Act 2006. Its
purposes have been expanded by inserting in s 6 the following purpose: "providing rules of
evidence that recognise the importance of the rights affirmed by the New Zealand Bill of
Rights Act 1990". This requires the Courts to recognise the absolute nature of the
accused's right to a fair trial.]
Again, cl 8, referred to in the above note for 23 May 2005, states:
8 General exclusion
In any proceeding, the Judge must exclude evidence if its probative value is outweighed by the
risk that the evidence will--(a) have an unfairly prejudicial effect on the outcome of the proceeding; or
(b) needlessly prolong the proceeding.

This does not explain the point of view from which fairness is to be assessed. It is fairness
to the accused that has primary importance.
[Update: the Evidence Act 2006, has a revised form of cl 8, adding the following as s 8(2):
"In determining whether the probative value of evidence is outweighed by the risk that the
evidence will have an unfairly prejudicial effect on a criminal proceeding, the Judge must
take into account the right of the defendant to offer an effective defence." This should,
together with the reference to the Bill of Rights in s 6, above, incorporate the requirement
that the trial must be fair to the accused into the weighing exercise, making it the
overriding requirement.]
It is not clear that the inherent jurisdiction of the court to act so as to prevent an abuse of
its process will come to the rescue of the primary elements:
11 Inherent powers not affected
(1) The powers inherent in a court to regulate and prevent abuse of its procedure are not
affected by this Act except to the extent that this Act provides otherwise.
(2) Despite subsection (1) a court must have regard to the purpose and the principles set out in
sections 6 to 8 when exercising inherent powers to regulate and prevent abuse of its procedure.

[Update: the Evidence Act 2006 replaces subclause (1) of cl 11 with the following, as s
11(1):
"(1) The inherent and implied powers of a court are not affected by this Act, except to the
extent that this Act provides otherwise."]
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It is unsatisfactory for the fundamental elements to be obscured by this vagueness.
The relationship between the legislation and the common law powers to prevent abuse of
process are clearer in the Australian uniform Evidence Act 1995 (C‘th), s 11 of which
provides:
General powers of a court
(1) The power of a court to control the conduct of a proceeding is not affected by this Act,
except so far as this Act provides otherwise expressly or by necessary intendment.
(2) In particular, the powers of a court with respect to abuse of process in a proceeding are
not affected.
The Australian legislation, however, is also unsatisfactory in that its general provisions fail
to distinguish fairness to the accused from fairness to the parties, and they give
overarching importance to the flawed weighing of probative value against unfairly
prejudicial effect (see the second note in this series).
It seems that the ideal legislative model has yet to be constructed. This is hardly surprising
in this rapidly developing area of the common law. Many of the leading cases have been
decided since the current project to revise our evidence law began.

Thursday, May 26, 2005

Evidence Bill (5)
What assistance in interpreting the proposed evidence legislation will the courts be able to
obtain from the common law?
In the absence of any statement from the Attorney-General to Parliament that the
Evidence Bill conflicts with the Bill of Rights, it is reasonable to expect that ambiguities and
obscurities of the kind discussed in previous notes in this series may be resolved by courts
with the assistance of cases interpreting the Bill of rights. An example is the relative
importance of fairness to the accused, as compared with fairness to the prosecution or
fairness to a witness. Given the origins of the Evidence Bill in the Law Commission‘s
proposed Evidence Code, we are justified in having some suspicions about the Evidence
Bill‘s claims about its own status.
Clause 5 gives a starting point from which this topic can be explored:
5 Application
(1) If there is an inconsistency between the provisions of this Act and any other enactment, the
provisions of that other enactment prevail, unless this Act provides otherwise.

The question is, therefore, is there some other provision in this Bill that overrides the Bill of
Rights and the law that has evolved interpreting the Bill of Rights? Clause 10 refers to the
common law:
10 Interpretation of Act
(1) This Act--(a) must be interpreted in a way that promotes its purpose and principles; and
(b) is not subject to any rule that statutes in derogation of the common law should be strictly
construed; but
Page 88

Mathias

Criminal Law Developments in Leading Appellate Courts

(c) may be interpreted having regard to the common law, but only to the extent that the
common law is consistent with--(i) its provisions; and
(ii) the promotion of its purpose and its principles; and
(iii) the application of the rule in section 12.
(2) Subsection (1) does not affect the application of the Interpretation Act 1999 to this Act.

Accordingly, to decide whether the right of the accused to a fair trial takes precedence over
the right of the prosecution to a fair trial, we may have regard to the common law (which
has established the primacy of the accused‘s right to a fair trial), and then qualify that
position if required to do so by the provisions of the Evidence Bill. If, then, the Evidence Bill
does not state what the relationship of these rights is, the common law would apparently
remain operative.
This appears to be consistent with clause 12:
12 Evidential matters not provided for
If there is no provision in this Act or any other enactment regulating the admission of any
particular evidence or the relevant provisions deal with that question only in part, decisions
about the admission of that evidence--(a) must be made having regard to the purpose and the principles set out in sections 6 to 8;
and
(b) to the extent that the common law is consistent with the promotion of that purpose and
those principles and is relevant to the decisions to be taken, must be made having regard to the
common law.

Thus the problem we are concerned with has to be resolved by the common law, to the
extent that it is consistent with the purposes and principles in cl 6 to 8. The relevant
provision here is cl 6:
6 Purpose
The purpose of this Act is to help secure the just determination of proceedings by--… (b) promoting fairness to parties and witnesses

Although the point is arguable, this legislative purpose is not necessarily inconsistent with
the common law‘s ranking of the importance of the interests in a fair trial.
[Update: the Evidence Bill, in a revised form, was enacted in November 2006 as the
Evidence Act 2006, its provisions to come into force at dates to be specified by the
Governor-General in Council. The purposes of the Act, in s 6, have been expanded to
include "providing rules of evidence that recognise the importance of the rights affirmed by
the New Zealand Bill of Rights Act 1990". This makes it clear that the Evidence Act is to be
interpreted to give effect to the accused's absolute right to a fair trial.]
Another area in which the common law may remain important is the reliability of hearsay
evidence. The common law developed the rule against hearsay, and its exceptions, in an
effort to ensure that relevant evidence is reliable. Reliability is also of central concern to
the Evidence Bill‘s proposed reform of the law concerning hearsay. In particular, cl 18
provides:
18 Admissibility of hearsay
(1) A hearsay statement is admissible in any proceeding if--(a) the circumstances relating to the statement provide reasonable assurance that the
statement is reliable; …
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What, for example, will be the status of the common law rules concerning the hearsay
statements of those who act in concert with the accused in pursuance of a pre-arranged
plan? These rules are referred to by various names, in particular as the pre-concert
exception, and they apply not just to conspiracy cases, but also to any case where the
hearsay statement was made by a person apparently in pursuance of a common plan.
In Canada, where the pre-concert exception has been stated in more precise terms than it
has in New Zealand, the Supreme Court has recently held that these rules are in fact
reliability rules, applicable under the reformed hearsay law: R v Mapara [2005] SCC 23 (27
April 2005). It is therefore likely that if the Evidence Bill is enacted in its present form in this
respect, the common law pre-concert rules would remain applicable and could continue to
be developed.

Tuesday, July 05, 2005

Ordinary self-control
Six days before Timoti v R [2006] 1 NZLR 323; (2005) 21 CRNZ 804 (SC) was decided,
the Privy Council addressed the English law of provocation in Attorney-General for Jersey
v Holley [2005] UKPC 23 (15 June 2005). Because of the need to sort out inconsistent
decisions of the House of Lords and the Privy Council, the Board in Holley consisted of 9
members. It turned out that three of them, all with considerable criminal law experience,
dissented. In the result, the majority took the same approach as had the New Zealand
Court of Appeal (by a majority) in R v Rongonui [2000] 2 NZLR 385. Accordingly, the
standard of self-control is fixed at that which the ordinary person has, and the level of
provocation is to be assessed taking into account such matters as are relevant including,
where appropriate, features peculiar to the defendant.
In Holley the Privy Council was dealing with law that was the same as that which applies in
England. Plainly, the intention was to depart from the House of Lords‘ majority decision in
R v Smith (Morgan) [2001] 1 AC 146.
There is an air of unreality about distinguishing between the effect of provocative acts or
words on the accused‘s actual self-control, on the one hand, and the effect of those acts or
words on the level of provocation he experienced, on the other. While the conceptual
model applied in the Holley and Rongonui cases has a pleasing elegance, its use must be
reviewed in the light of changes in the law concerning homicide. When the sentence for
murder was mandatory life imprisonment, whereas life imprisonment was the maximum for
manslaughter, there was some point in having the "partial defence" of provocation. Now,
with the sentence for murder being a maximum of life imprisonment, provocation could be
better placed as a matter relevant to sentencing. However, one should acknowledge that
this is to ignore the symbolic significance of the terminology describing the offence. If
provocation was limited to being a matter relevant to sentence for murder or manslaughter
it could be understood in a more flexible sense than it is as a partial defence to murder.

Monday, July 11, 2005

Fairness to Prisoners
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Parole Board decisions differ from those of trial courts: the former give paramount
consideration to the safety of the community (Parole Act 2002[NZ], s 7(1)), while the latter
acknowledge the fundamental requirement of fairness to the accused. To what extent,
then, must Parole Board hearings be fair to the prisoner?
This issue has been considered by the House of Lords in Roberts v Parole Board [2005]
UKHL 45 (7 July 2005), where the questions were whether the Parole Board could withold
information from the prisoner and his legal representative and instead use the specially
appointed advocate (SAA) procedure. The same questions could arise in New Zealand, as
s 13(3) and (5) of the Parole Act 2002[NZ] authorise the non-disclosure of information to
the prisoner in the interests of the safety of any person, and the Board "may" (not must)
disclose that to the prisoner‘s counsel.
In Roberts the House of Lords split 3-2. Lord Woolf (the Chief Justice) and Lords Rodger
and Carswell held that in principle (the case could not yet be determined on its facts) the
SAA procedure could be used in rare cases where the public interest required nondisclosure, but (per Lord Woolf, para 83, point vii):
"What will be determinative in a particular case is whether looking at the process as a
whole a decision has been taken by the Board using a procedure that involves significant
injustice to the prisoner. If there has been, the decision should be quashed. The procedure
may not be ideal procedure but it may be the only or the best method of balancing the
triangulation of interests involved in the very small number of cases where a SAA may be
instructed."
This may be criticised for vagueness over what is "significant" injustice to the prisoner.
Lord Carswell, concurring, put the conclusion in these terms (para 144):
"I accept that there may well be cases in which it would not be sufficiently fair to be
justifiable and each case will require consideration on its own facts. I would agree that the
SAA procedure should be used only in rare and exceptional cases and, as Lord Bingham
of Cornhill said in R v H [2004] 2 AC 134 at para 22, as a course of last and never first
resort."
Again, what is "sufficiently" fair?
Lord Rodger, also in the majority, highlighted the difficulties that arise when primacy is
given to the interests of the prisoner (para 111):
"One solution would be to disclose the information to the prisoner's representative and, if
possible, to require the informant to give evidence, even though this would risk putting his
life or health in jeopardy. That solution would be, to say the least, unattractive and might
well give rise to significant issues under articles 2 and 3 of the European Convention. The
other solution would be for the Board to exclude from their consideration any evidence
which could not be safely disclosed to the prisoner or his representative. In other words,
the Board should close their eyes to evidence, even though it would be relevant to the
decision which Parliament has charged them to take for the protection of the public. That
solution too would be - again, to say the least - unattractive and, moreover, hard to
reconcile with the Board's statutory duty not to direct a prisoner's release on licence unless
they are satisfied that it is no longer in the interests of the public that he should be
confined."
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Unfortunately this latter point undermines Lord Woolf‘s view that (para 80):
"The Board can refuse to pay any attention to the information that the individual could
provide. This would mean, however, that the Board could be in breach of its express
statutory duty. So it is my view that the information should only be disregarded if there is
no other way in which the prisoner's fundamental right to be treated fairly can be
protected."
Lord Woolf‘s approach is an attempt to apply the procedure taken to ensure fairness to the
accused in criminal trials where the prosecution seeks to refuse full disclosure, set out in R
v H (above), to proceedings of the Parole Board. In trials, the ultimate issue is the
adequacy of the tendered proof of guilt, and if the prosecution considers that disclosure
ordered by the court in the interests of trial fairness should not be made because of the
need to protect an informant, then it can elect not to proceed with its case. But in
proceedings before the Parole Board, the safety of the community is the dominant interest.
Discontinuance of the proceedings is not a solution because the prisoner‘s case would not
be heard. The dilemma is that a serious risk to a member of the public might be grounds
for non-disclosure to the prisoner, and for ignoring the information about that risk in the
interests of "fairness".
The minority judges, Lords Bingham and Steyn, placed primacy on the need for fairness to
the prisoner. The SAA procedure was no substitute for full disclosure. Lord Steyn (para 88)
summarised it:
"Taken as a whole, the procedure completely lacks the essential characteristics of a fair
hearing. It is important not to pussyfoot about such a fundamental matter: the special
advocate procedure undermines the very essence of elementary justice. It involves a
phantom hearing only."
He went so far as to quote from Kafka‘s "The Trial" (para 95), in a passage that was
obliquely (and, some might say, rather bitchily) criticised by Lord Rodger (para 110) as an
inapposite reference that tended to trivialise a difficult problem.
It may be that the real difference between the majority and the minority in Roberts is on
how abstract the issue before the House was. All judges recognised that the
circumstances of each individual case have to be considered in deciding whether the
adopted course was fair to the prisoner. The minority may have attempted to pre-emptively
reject the SAA procedure before being able to see whether it worked in this case.

Wednesday, July 13, 2005

"Starting points" for sentences
The starting point for a sentence is "the true point of comparison with other offending
before individual aggravating and mitigating factors are taken into account. Fixing the
starting point is the mechanism for seeking consistency in sentencing": R v Mako 23/3/00,
CA446/99. The assessment of starting points is not capable of exact arithmetical gradation
or scaling: R v Norfolk 27/8/01, CA195/01. The cases reveal two approaches to starting
points, as was noted in R v Hooker 30/8/01, CA154/01, at para 7:
"…it is perhaps unfortunate that the term ‗starting point‘ is used in judgments in two
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different ways. Sometimes the term is used to reflect the opening position before a
consideration of aggravating and mitigating circumstances. At other times the term is used
to reflect the position before mitigating circumstances are taken into account; that is,
aggravating features are built into the so-called starting point."
In R v Gemmell 23/10/01, CA267/01 it was held that the starting point should reflect all
aspects of the case except the plea (citing R v Ataria 15/12/98, CA318/98).
There seems to be a sort of halfway house approach in practice, according to which the
starting point is measured by taking into account aggravating features. It is respectfully
suggested that this is the preferable method. An interesting illustration is R v Raheke
8/7/04, France J, HC Napier S8/2004 (above, para 1808), where although the Crown
submitted that the starting point should be established before aggravating features were
added (para 9 of the sentencing remarks), France J took the aggravating features into
account in setting the starting point (paras 18 and 20 of the sentencing remarks).
This logically sensible approach was taken while at the same time her Honour was guided
by the approach in R v Bradley and Galvin 20/2/04, Williams J, HC Rotorua CRI-2003-0638523. However in that case Williams J had set a starting point, then (apparently) added
aggravating features (para 22 of his Honour‘s remarks). In referring to the desirability of
consistency, in following the approach of Williams J, France J found guidance in R v
Wallace and Christie [1999] 3 NZLR 159, (1999) 16 CRNZ 443 (CA) in setting the starting
point.
Thus although both Judges found assistance in Wallace in setting the starting point, their
approaches to the relevance of aggravating features appears to differ. In Wallace the
Court did not specify which method was to be preferred, but at para 30 of the judgment,
after setting out summaries of relevant cases, the Court referred to starting points before
allowance was made for mitigating factors. Again, in para 36, the Court referred to either
method producing an appropriate result in relation to Wallace, whose appeal was
dismissed. However, in R v Arthur 17/3/05, CA382/04, at para 26, the approach was said
to be to set the starting point before taking into account aggravating features (such as the
existence of relevant previous convictions) and mitigating features (such as a plea of
guilty).
The above discussion of starting points is predicated on the meaning of "mitigating factors"
as factors that are not connected with the offending but that may properly be taken into
account as diminishing the final sentence. This is the meaning of "mitigating factors" used
by DA Thomas in his analysis of English sentencing. A different usage has been employed
by the Court of Appeal, whereby "mitigating factors" include matters that concern the
commission of the offence, as well as those that concern the circumstances of the
offender: R v Taueki 30/6/05, CA384/04, a decision of the Full Court giving guidelines for
sentencing for violent offending involving grievous bodily harm. Accordingly, the "starting
point" may now be understood as the sentence appropriate when aggravating and
mitigating circumstances relating to the offending are taken into account, but excluding
aggravating and mitigating features personal to the offender. The starting point is the
sentence, determined in this way, for an adult offender after a defended trial: Taueki para
8.

Tuesday, July 19, 2005
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 93

Proof and risks
Is there a difference, in terms of whether a standard of proof is applicable, between
deciding whether a "fact" is proved, and deciding whether a "risk" exists?
One view is that a reasonable doubt may exist about the existence of a fact, and about the
existence of a risk. Another view is that, while facts may be amenable to reasonable doubt,
risks are matters of judgment to which application of a standard of proof is inappropriate.
An example of a "risk" is the risk that a prisoner will be a danger to the safety of the public
if released on parole. Another example is the risk that a decision in the course of a trial,
such as one concerning the admissibility of evidence, will result in unfairness to the
accused. Is the risk of trial unfairness a matter for standard of proof?
Trial unfairness can arise if evidence is wrongly admitted. In particular, evidence that has
been obtained unfairly may, if ruled admissible, result in an unfair trial. The approach taken
in R v Noble 7/4/87, Eichelbaum J (as he then was), HC Wellington T4/86 was that where
the accused establishes an evidential foundation for his claim that the evidence was
unfairly obtained, the burden of proof shifts to the prosecution to prove beyond reasonable
doubt that it was not unfairly obtained.
In contrast, there are some dicta to the effect that questions of admissibility are matters of
judgment not amenable to any particular standard of proof (R v Marsh (1991) 7 CRNZ 465
(CA), R v Williams (1990) 7 CRNZ 378 (CA)), but these should not be taken as governing
the approach to be taken where a factual foundation for admissibility is required. In Marsh
the Court quoted its dictum on this point in Williams, and it is clear that the point was that
what amounts to unfairness is a matter of judgment. In other words, when the Court has
determined the facts, it must apply judgment to decide whether they amount to unfairness.
Notwithstanding this, a reasonable doubt about fairness should lead to exclusion of
evidence, as occurred in R v Te Huia 8/9/97, Gendall J, HC Napier T17/97, discussed in
Mathias, "Unfairly observed rights" [1998] NZLJ 21. The Privy Council has required
fairness to be proved beyond reasonable doubt, after considering and rejecting the (now
obsolete) New Zealand prima facie exclusion rule: Mohammed v The State [1999] 2 AC
111 (PC): the prosecution must prove beyond reasonable doubt that there was no breach
of rights, and (p 124) a breach of the right to a fair trial must inevitably result in the
conviction being quashed. Consequently, it would be inappropriate to rely on the notion
that fairness is a matter of judgment not amenable to a standard of proof.
The House of Lords has recently expressed views on whether a risk can be amenable to a
standard of proof: Re McClean [2005] UKHL 46 (7 July 2005). On this point the relevant
issue was whether a standard of proof applied to the judgment of the risk posed by a
prisoner to the safety of the community. Lord Bingham, para 26, referred to cases in which
doubts had been expressed about whether a standard of proof applied to the evaluation of
a risk, but he concluded, para 29, that
" … In the last resort, any reasonable doubt which the Commissioners properly entertain
whether, if released immediately, a prisoner would be a danger to the public must be
resolved against the prisoner … ".
This indicates that, when after considering the evidence, the tribunal is unsure, a standard
of proof then is applicable to enable a decision to be made.
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Lord Brown, agreeing, made the same point, para 103:
"…But even accepting that just occasionally the Commissioners may be genuinely unsure
if such a prisoner can safely be released—the only situation in which the burden of proof
assumes relevance—I for my part would unhesitatingly conclude that he should remain in
prison rather than benefit from the accelerated release scheme…."
This is preferable to endeavouring to sustain fallacious distinctions between conclusions of
"fact" and evaluations of "risk". Both, after all, are just conclusions, and both can be
challenged by the question "how sure are you of that?"

Saturday, July 23, 2005

Fundamental difficulties
New Zealand has not been served well by the Privy Council in one of the last criminal
appeals it will hear from this country. It is alarming that some of the most senior judges
differ over recognising the fundamental attributes of a fair trial. In Howse v R [2005] UKPC
31 (19 July 2005) the Judicial Committee consisted of three Law Lords and two retired
Lords Justice of Appeal, the Rt Hon Sir Swinton Thomas, and the Rt Hon Sir Andrew
Leggatt. The Court split 3-2. Lord Rodger, the most senior of these Law Lords, dissented.
The majority Law Lords were Hutton and Carswell. The other members were also divided,
Sir Swinton Thomas being with the majority. The absence of Lords Bingham, Nicholls and
Steyn from this Board could be said to significantly reduce the status of the case.
There are, I suggest, two kinds of trial unfairness. The first is procedural unfairness, and
this may or may not give rise to the second kind, substantive unfairness. Alternatively,
substantive unfairness may exist without there also being procedural unfairness. Either
kind of unfairness amounts to a substantial miscarriage of justice, requiring the quashing
of conviction and (usually) an order for a new trial.
Procedural unfairness occurs where the accused is deprived of the right to have the facts
determined by an unbiased tribunal that applies the law correctly. There may,
nevertheless, be some errors that do not give rise to unfairness if it can properly be said
that they were of no consequence in the overall context of the trial. The critical issue in
Howse was whether the errors that occurred were of no consequence in this sense.
Substantive unfairness occurs where the accused has, through errors at trial, or through
the unavailability of evidence that subsequently comes to hand, been improperly deprived
of a fair chance of an acquittal. The majority in Howse thought that, because the properly
admissible evidence of guilt was overwhelming, there was no substantive unfairness. They
also held that there was no procedural unfairness because the errors were
inconsequential, and therefore the trial was fair.
The minority in Howse carefully analysed the significance of the improperly admitted
evidence in the context of the trial. The Crown had decided to run its case relying on
motive to establish that the accused, and not his partner, was the murderer. The Crown
had obtained a pre-trial ruling that evidence of motive was admissible, and, bearing in
mind the importance of that evidence for the prosecution case, it was impossible (said the
minority, para 68) for the Crown to now argue that the evidence was insignificant. The trial
judge had referred to it as being significant when she summed up the case to the jury
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(para 65). In fact, the Court of Appeal held that the evidence of motive was inadmissible,
and this finding was not challenged before the Privy Council. The minority held that the
trial had been unfair because the accusation of motive, central to the Crown‘s case, was
not supported by any admissible evidence.
The majority reasoned that, if the errors at trial had not occurred, the Crown‘s case was so
compelling that a conviction was inevitable; therefore the trial had been fair. In the context
of the case, said the majority, the errors were not radical or fundamental enough to deprive
the accused of a proper trial (para 40).
A potential difficulty exists in the view of all members of the Board (paras 37 and 54) that a
high threshold must be crossed before a finding of trial unfairness can be made. This, it is
suggested, should not be taken to mean that a reasonably high level of unfairness will be
tolerated before it amounts to a substantial miscarriage of justice. Rather, it should be
taken to mean that the courts will scrutinise claims of unfairness very carefully before
accepting that unfairness occurred.
Howse is a lesson in the dangers of emphasising substantive fairness at the expense of
procedural fairness. The majority made the mistake of applying, to the issue of whether
there was procedural unfairness, the criterion for substantive unfairness. There may
always be a dispute over whether Mr Howse received "the kind of trial which the law
expects that an accused should have" (para 47).

Friday, August 05, 2005

Silence as evidence
When, if ever, is the accused‘s silence at trial evidence of his guilt? The conventional view
is that silence itself is not evidence of anything; it is just an absence of evidence. The
significance of this absence of evidence is, conventionally, that it may strengthen the
weight to be given to prosecution evidence. Adams on Criminal Law puts it this way, at
CA366.02:
"Silence cannot be used to fill a gap in the evidence presented by the prosecution, or
relied on to establish guilt so as to warrant the jury omitting to scrutinise all the evidence
before it. However, the Judge may direct the jury that in determining the weight to be given
to evidence tending to prove guilt it may accord greater weight to such evidence by an
inference drawn from the absence of explanation or answer from the accused: R v Hines
(No 3) (1998) 16 CRNZ 236 (CA)."
On the other hand, in R v Becouarn [2005] UKHL 55 (28 July 2005) the House of Lords
approved a direction to the jury that included the following:
" … if, and I stress the word, if, if you think in all the circumstances it is right and fair to do
so you are entitled, when deciding whether the defendant is guilty of the offences with
which he is charged, to draw such inferences from his failure to give evidence as you think
proper. In simple terms that means that you may hold his failure to give evidence against
him."
Permitting "such inferences as you think proper" potentially allows the jury to use silence
as if it were positive evidence of guilt. This potential was recognised by Lord Carswell (with
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whom the others agreed) at para 21, where reference was made to a study showing that
people tend to treat credibility evidence (in the example the Court was considering, this
was evidence of the accused‘s convictions) as if it were propensity evidence:
" … It is, however, a matter of notoriety that juries in practice are likely to regard them as
indicators of propensity and so supportive of guilt. That piece of folk knowledge received
some verification from a study commissioned by the Home Office and based on research
carried out on the effect of bad character evidence on mock jurors (Sally Lloyd-Bostock,
The Effects on Juries of Hearing about the Defendant's Previous Criminal Record: a
Simulation Study [2000] Crim LR 734)."
In Becouarn the accused at trial had attacked the character of prosecution witnesses in a
way that, inevitably, would have caused the judge to permit the prosecution to crossexamine him on his own previous convictions, if he gave evidence. By not giving evidence
an accused can, in these circumstances, prevent the jury learning of his record. The
accused did not give evidence, and the judge directed the jury on the significance of his
silence at trial, and included the comment quoted above.
Jurisdictions differ in what is regarded as appropriate judicial comment on the accused‘s
silence at trial. As Adams observes, CA366.02:
"It would appear that the New Zealand position to some extent represents a mid-point
between English practice where stronger comment may be considered appropriate (see R
v Martinez-Tobon [1994] 2 All ER 90 (CA)) and the more restrictive Australian rule, as to
which see Azzopardi v R (2001) 179 ALR 349; (2001) 119 A Crim R 8 (HCA)."
The Evidence Bill does not address the contents of judicial comment, merely providing
(clause 29) that "In a criminal proceeding, no person other than the defendant or the
defendant‘s counsel or the Judge may comment on the fact that the defendant did not give
evidence at his or her trial."

Tuesday, August 09, 2005

Purpose and policy
R v Lavender [2005] HCA 37 (4 August 2005) required the High Court of Australia to
decide whether malice is an element of manslaughter in legislation dating back over 100
years. While the 7 judges all agreed in the result (that it is not), the case is interesting for
its demonstration of how evenly balanced is the nature of statutory interpretation. Kirby J
noted this point at para 69.
The only reason Kirby J agreed with the Court‘s conclusion was that the consequences of
the preferred interpretation were "less unsatisfactory" than the consequences of the
rejected interpretation. This was the critical point for him, and it was decisive after an
application of the standard approach to statutory interpretation, which involves an analysis
of the context of the disputed provision, the legislative history, and an effort to discern the
intention of the legislators. A background consideration, as a matter of last resort (para 93)
is the rule that penal statutes should, in cases of ambiguity, be construed against the state.
The so-called purpose of the legislators is, on the standard approach, the touchstone.
Indeed, it has (unambiguous) statutory force in the form of s 5(1) of the Interpretation Act
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1999[NZ] which provides that the meaning of an enactment must be ascertained from its
text and in the light of its purpose. The Privy Council referred to that in R v Karpavicius
[2002] UKPC 59, (2002) 19 CRNZ 609, a case where the opposing arguments were
linguistically finely balanced. The Privy Council made it plain that the purposive approach
is to take precedence over the strict construction of penal statutes rule.
However, the courts depart from the purposive approach when that conflicts with human
rights, giving effect to rights wherever doing so is consistent with the "underlying thrust" or
is "with the grain" of the legislation (as opposed to being consistent with the legislative
purpose): Ghaidan v Godin-Mendoza [2004] 3 WLR 113, [2004] UKHL 30 (21 June 2004).
Plainly, there are some rather fine shades of meaning here.
In considering how best to approach the interpretation of old legislation, it is appropriate to
bear in mind the words of Francis Lieber, Legal and Political Hermeneutics (enlarged ed,
1839), at 135, quoted by Richard Posner, The Problems of Jurisprudence (1990) at 298:
"Whether we rejoice in it or not, the world moves on, and no man can run against the
movement of his time. Laws must be understood to mean something for the advantage of
society; and if obsolete laws are not abolished by the proper authority, practical life itself,
that is, the people, will and must abolish them, or alter them in their application …."
Posner argues that the term "interpretation" is so elastic that "it often is a fig leaf covering
judicial discretion rather than a guide to decision making" (p 30).
If there is a lesson to be drawn from deconstructionism, it is that the meaning of a text is
ascertained by its reader, and is not pre-determined by its author. See JM Balkin,
"Deconstructive Practice and Legal Theory" at
http://www.yale.edu/lawweb/jbalkin/articles/decprac1.htm2

Thursday, August 25, 2005

Impartiality and reason
On this, the first anniversary of the start of these notes, I consider a case that illustrates
how not to get the court on your side.
In Mugesera v Canada (Minister of Citizenship and Immigration) [2005] SCC (18 August
2005) proceedings filed in the Supreme Court of Canada alleged that it was a biased
court, its composition having been manipulated by the (former) Minister as part of an
extensive Jewish conspiracy aimed at ensuring Mugesera would be deported.
One new Judge had been appointed, and she recused herself from having anything to do
with this appeal as soon as she saw it on the Court‘s list of forthcoming work. Her husband
was chair of the War Crimes Committee of the Canadian Jewish Congress, a party to
these proceedings, and he had conveyed representations about the case to the Minister.
Deportation was sought on the grounds that Mugesera wrongly had been allowed to stay
in Canada, and that he was alleged to have committed, or had incited others to commit,
murder, genocide, or crimes against humanity in Rwanda.
2
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Mugesera sought a stay of proceedings on the grounds that the Minister had wrongly
exercised his decision to seek deportation, by appealing an earlier court ruling, and that
the Supreme Court of Canada was biased.
The Court, now sitting as 8 Judges, delivered a joint judgment, referring briefly to the law
on stay of proceedings (para 12) and judicial impartiality (para 13), and held that the
Minister had properly exercised his power to appeal (para 14). It then turned to the
allegations that it was biased. It held that no reasonable person would think that, one
Justice having recused herself, the ability of the other members of the Court to remain
impartial would be impaired (para 15). It made important observations of the duties of
counsel when preparing legal argument (para 16):
"Although it is not our usual practice, the content of the motion and of its allegations
compels us to point out that it is unprofessional and unacceptable. It constitutes an
unqualified and abusive attack on the integrity of the Judges of this Court. In an attempt to
establish the alleged Jewish conspiracy and abuse of process against the Mugeseras, this
pleading systematically referred to irresponsible innuendo. In addition, it refers to exhibits
that are irrelevant and whose content is entirely inappropriate and misleading. Thus, it is
obvious from the motion and its supporting exhibits that it was drafted with little concern for
the rigour, restraint and respect for the facts required of all lawyers involved in judicial
proceedings as an officer of the court. We are compelled to say that none of the
allegations in the motion, no portion of the affidavits filed in support of the motion, and
none of the documents to which these affidavits refer justifies the motion with respect to
members of this Court or to the appellant‘s decision to initiate and pursue this appeal. The
only abuse of process from this motion lies at the feet of the respondent Mugesera and
[his counsel] Mr. Bertrand."
The Court concluded with observations that reflect the difference between politics and law:
"17 Regretfully, we must also mention that the motion and the documents filed in support
of it include anti Semitic sentiment and views that most might have thought had
disappeared from Canadian society, and even more so from legal debate in Canada. Our
society is a diverse one, home to the widest variety of ethnic, linguistic and cultural groups.
In this society, to resort to discourse and actions that profoundly contradict the principles of
equality and mutual respect that are the foundations of our public life shows a lack of
respect for the fundamental rules governing our public institutions and, more specifically,
our courts and the justice system."

Friday, August 26, 2005

The proviso
Vexed issues concerning the application of s 385(1) of the Crimes Act 1961 are on the way
to being resolved as a result of the Supreme Court‘s decision in Sungsuwan v R [2005]
NZSC 57 (25 August 2005).
Issues have concerned the power of appellate courts to disallow appeals against
conviction if, notwithstanding that there had been, for example (s 385(1)(c)) a miscarriage
of justice at trial, that miscarriage was not "substantial": the proviso to s 385(1). When is a
miscarriage of justice "substantial"?
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In Sungsuwan the appeal was based on alleged misconduct of counsel at the trial, in
failing to adduce evidence that, it was claimed, would have supported the defence, from
two prosecution witnesses. The Supreme Court unanimously held that the verdict was safe
and that there was no miscarriage of justice in the conviction. Three judgments were
delivered: individually by Elias CJ and Tipping J, and jointly by Gault, Keith and Blanchard
JJ (delivered by Gault J).
Elias CJ held that it would be unlikely to be appropriate to apply the proviso where a
miscarriage of justice in terms of s 385(1)(c) is made out (para 6).
Tipping J was firmer on this point, holding that in cases coming within s 385(1)(a) and (c)
the proviso was fused with the error, in the sense that there was no need to apply the
proviso once the error had been established (para 113). At this point, Tipping J footnotes R
v McI [1998] 1 NZLR 696 (CA), illustrating that there was a degree of "awkwardness" in
the relation between para (c) and the proviso. In that case, delivering the majority
judgment of himself and Keith J, Tipping J had not gone so far as to separate para (c) from
the application of the proviso, and had held that before the proviso could be applied, the
Court "must be sure that the jury would without doubt have convicted had the matters
giving rise to the initial miscarriage of justice not been present" (p 712, line 22). There are
two points here worth noting.
First, the attempt in McI to imagine what might have happened had the error not occurred,
is not used as the test in Sangsuwan. Admittedly, it makes sense in some contexts, but it
can be a distraction from the real point which is, given that the error had occurred, what
was its effect? In Sungsuwan the question is put variously as "whether the verdict is
unsafe" (Elias CJ at para 7), whether the error prejudiced the accused‘s chance of an
acquittal (Gault J at para 67), whether the error was likely to have had an effect on the trial
outcome (Gault J at 69), whether there was a real risk that the error affected the trial
outcome, whether there was a real concern for the safety of the verdict (Gault J at 70),
whether the error prejudiced the accused‘s prospects of acquittal or a lesser verdict
(Tipping J at 101), whether the error led to a real risk of an unsafe verdict (Tipping J at
107, 108, 110, 111, 116), whether the accused was deprived of a reasonable possibility of
a more favourable verdict (Tipping J at 115).
Second, the quoted passage from McI shows that there is a high standard on the
prosecution to show that the miscarriage of justice was not "substantial", implying that
tolerance of miscarriage of justice is low. This appears consistent with Sungsuwan, as the
formulae referred to in the previous paragraph indicate. Tipping J, however, and perhaps
unintentionally, highlighted an inconsistency by referring in Sungsuwan to "the high
threshold" for showing that the trial had been unfair (para 115, footnote 45). Is unfairness
tolerated to a greater extent than other forms of miscarriage of justice?
One thing made clear in Sungsuwan is the relevance of the effect of the error on the
verdict in cases where the error has led to the trial being unfair. Trials may, of course,
contain errors, yet not amount to unfair trials. Trial unfairness is a narrow concept, focused
on the questions of bias and application of the law to the facts. Some erroneous directions
on the law may not cause a jury, overall, to misapply the law to the facts; they may, in the
particular context, be insignificant slips. There has been some difference in the cases (see
especially, Howse, below) about whether an error has to affect the verdict before the trial
can be said to have been unfair.
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Elias CJ held that it was difficult to envisage that a verdict reached without fair trial could
not amount to a miscarriage of justice and it would not be likely that the proviso could
apply (para 6). Gault J referred to errors that deny the accused a fairly presented defence,
saying that these may readily permit the Court to find prejudice and in extreme cases may
not require the Court to ask whether they affected the verdict (para 65). Tipping J
addressed the point more directly, saying that, rarely, things may have gone so wrong at
trial that a miscarriage of justice occurred without there being any need to refer to whether
there was a real risk of an unsafe verdict (para 111, 112, citing, inter alia, the judgment of
himself, and Richardson P and Blanchard J in R v Griffin [2001] 3 NZLR 577, 587).
When judges say that things will happen only "rarely", they happen all the time. To say
"rarely" is to indulge in wishful thinking. The point is that whenever the trial has been
unfair, there is no need to enquire whether the unfairness caused the guilty verdict. No
matter how correct the guilty verdict may be, it must not be arrived at by an unfair trial.
It makes no sense to put the necessary risk of trial unfairness, before a substantial
miscarriage of justice is found on that ground, at any different from the necessary risk of
an unsafe verdict. Difficulty can arise in deciding between the two grounds, as is illustrated
by Howse v R [2005] UKPC 31 (19 July 2005), noted on 23 July 2005. There, the majority,
in a case where it was not in issue that the admissible evidence supported the verdict,
rather the issue was whether the trial had been unfair, applied the criterion of what course
the trial would have taken if the errors had not been made. This was precisely the wrong
test, as Sunsuwan shows the appropriate question is, given that the errors occurred, what
part did they play. The correct approach would have been to ask, as did the minority in
Howse, whether the errors could have played a part in the task of applying the law to the
facts.
Readers of these notes will be deeply satisfied to note that in my entry for 1 April 2005,
commenting on Teeluck v State of Trinidad and Tobago, I asserted that loss of a fair trial
was itself a substantial miscarriage of justice and did not require that the verdict be unsafe.

Tuesday, September 13, 2005

Admissibility of pre-trial denials
For no good reason, there has recently been some hesitation about whether the
exculpatory parts of a statement that also has incriminating content, made by an accused
to the police before trial, are admissible as proof of their truth. In Mule v R [2005] HCA 49
(8 September 2005) the law was left unchanged: the exculpatory parts may be relied on by
the defence at trial as evidence of their truth. The High Court of Australia noted that this
was the established law in Australia and England (citing the House of Lords decision R v
Aziz [1996] AC 41, which, however, is a little controversial, insofar as it suggests that an
accused cannot insist on production of his mixed statement).
I might as well take advantage of the current dearth of interesting cases (it is the holiday
season in Europe) to dwell upon this. Prior consistent statements are inadmissible, as they
are hearsay (R v Sturgeon (2004) 21 CRNZ 345 (CA)), so when an accused gives
evidence, the fact that he said the same thing outside court is not proof of the truth of what
was asserted. Even the fact that he said it is inadmissible, unless recent fabrication is
alleged, in which case it is admissible as proof of consistency, and not as proof of the fact
asserted. This rather subtle distinction is, of course, a source of some confusion.
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So, when a suspect is interviewed by the police and he makes a fully exculpatory
statement, that is hearsay and the defence cannot insist that the prosecution adduce it in
evidence. Usually, however, statements to the police do include admissions, even if not
complete admissions of the offence alleged. They may admit certain things but deny an
ingredient that the prosecution have to prove to establish guilt. These are called mixed
statements. As a matter of fairness, the law has allowed them to be admitted as proof of
the truth of both their inculpatory and their exculpatory parts: R v Wilkie 27/4/05, CA6/05;
R v Poa 26/7/01, CA48/01.
Obviously, a line has to be drawn between statements that are genuinely mixed, and those
that are contrived to be exculpatory in the hope that the prosecution will have to adduce
them in evidence: R v Reihana 22/3/01, CA350/00.
When an accused gives evidence at trial, it is customary for the judge to give the jury what
is called a tripartite direction: (1) they may accept the accused‘s evidence and find him not
guilty; (2) they may think that the accused‘s evidence creates a reasonable doubt and find
him not guilty; (3) they may reject the accused‘s evidence, in which case they must
consider the evidence in the case that they do accept and determine whether it proves
guilt beyond reasonable doubt: R v McI [1998] 1 NZLR 696 (CA). Such a direction is not
required for a pre-trial statement: R v I 16/10/02, CA255/02, but it can be given: Reihana,
above. Where the accused has made a pre-trial statement but does not give evidence at
trial, the judge may comment on the reduced weight that the statement may have: R v
Green 18/2/92, CA119/92.
With the law in this mildly complex, but settled, state, it is hardly surprising that the
Supreme Court has recently declined to accept an appeal on the question of the
admissibility of the exculpatory parts of a pre-trial statement.

Monday, September 19, 2005

Reverse onus and the strength of rights
In R v Phillips [1991] 3 NZLR 175 (CA) the New Zealand Court of Appeal missed the
opportunity to lead the way in upholding human rights. In R v Lambert [2002] 2 AC 545
(HL) the Law Lords seized the opportunity that the New Zealand court had missed. Now,
as a result of R v Hansen 29/8/05, CA128/05, an opportunity presents itself to the
Supreme Court to catch up. The issues in question were specifically left open by the Court
in Siloata v R [2005] 2 NZLR 145, (2004) 21 CRNZ 426 (SC).
There are two issues. The more general is how easily legislation may override the Bill of
Rights. The more specific issue is whether the presumption of innocence requires that a
statutory reverse burden on the accused to establish a matter carries the standard of proof
on the balance of probabilities, or whether it is just the standard of raising a reasonable
doubt, when the legislation is silent about that.
Overriding the Bill of Rights
The New Zealand Bill of Rights Act 1990 ("NZBORA") recognises that it may be overridden
by statute, but offers some resistance to that in s 6:
"6. Interpretation consistent with Bill of Rights to be preferred — Wherever an enactment
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can be given a meaning that is consistent with the rights and freedoms contained in this
Bill of Rights, that meaning shall be preferred to any other meaning."
Note the phrases "can be given", and "shall be preferred to any other meaning". These
suggest the active "giving" of a meaning, as opposed to passively accepting an apparent
meaning, and the strong motivation to give such a meaning implicit in the mandatory "shall
be preferred". Moreover, the mandated meaning shall be preferred "to any other meaning",
which indicates an intention to override the ordinary and natural meaning (the one usually
preferred in statutory interpretation) where necessary.
The relevant United Kingdom legislation, s 3 of the Human Rights Act 1998 [UK] has a
similar role:
"3.—(1) So far as it is possible to do so, primary legislation and subordinate legislation
must be read and given effect in a way which is compatible with the Convention rights."
One would be hard pressed to see any difference in meaning between these two sections.
They are expressions of the same idea. Section 3 has been interpreted as requiring a
strained interpretation of statutory language if that is necessary to prevent conflict with
rights, even if doing so requires a departure from the legislative purpose: Ghaidan v
Godin-Mendoza [2004] UKHL 30 (HL).
Strange to say, there has been some effort to draw a distinction between s 6 and s 3. In R
v Kebeline [2000] 2 AC 326 (HL), Lord Cooke (who had delivered the judgment in Phillips)
said:
"… section 6 of the New Zealand Bill of Rights Act 1990 is in terms different from section
3(1) of the Human Rights Act 1998. The United Kingdom subsection, read as a whole,
conveys, I think, a rather more powerful message."
Lord Steyn has also claimed to be able to see a difference: R v A [2002] 1 AC 45; [2001] 3
All ER 1 (HL) at para 44:
"The draftsman of the [Human Rights] Act had before him the slightly weaker model in
section 6 of the New Zealand Bill of Rights Act 1990 but preferred stronger language.
Parliament specifically rejected the legislative model of requiring a reasonable
interpretation. Section 3 places a duty on the court to strive to find a possible interpretation
compatible with Convention rights."
Well, does s 6 really limit itself to "reasonable" interpretations? It doesn‘t say "wherever an
enactment can reasonably be given …".
Reverse onus and the presumption of innocence
Section 25(c) of NZBORA provides that everyone who is charged with an offence has, as a
minimum right, the right to be presumed innocent until proved guilty according to law. Of
course the presumption of innocence is an ancient common law right, and its inclusion in
the Bill of Rights gives it (if this is possible) added status.
In Phillips the question was whether s 25(c) of NZBORA requires a new interpretation of
the reverse onus. Hitherto, when a statute provided that an accused shall prove
something, that was interpreted to mean prove to the standard of the balance of
probabilities. The submission in Phillips was that this should now mean prove by raising a
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reasonable doubt.
The context of Phillips was s 6(6) of the Misuse of Drugs Act 1975, which applies when an
accused is proved beyond reasonable doubt to have had possession of a quantity of drug
equal to or more than an amount specified in the Act. The effect is that in such
circumstances the accused "is presumed until the contrary is proved to be in possession of
a controlled drug for [the purpose of supplying it]." Thus the issue came down to whether
"until the contrary is proved" in this context can mean "until a reasonable doubt is raised".
In Phillips it was held that that meaning was not open, whereas in Lambert it was held, in
relation to reverse-onus legislation, that it was. In the recent case, Hansen, Phillips was
followed.
Hansen is based on two points: the claimed difference between s 6 of NZBORA and s 3 of
the Human Rights Act 1998[UK], and the idea that raising an issue is not "proof", so that
the meaning of the reverse onus provision advocated for the accused (appellant) was not
open. It must be said that the Court of Appeal was correct to follow its own earlier decision
in Phillips, and to leave an application for leave to appeal to be made by the accused.
This, indeed, is underway.

Wednesday, October 05, 2005

Silence
Broad common law rights that have been included in the Bill of Rights are not limited to the
extent of their definition in the Bill. For example, s 23(4) of NZBORA provides that
everyone who is arrested or detained under any enactment for any offence or suspected
offence has the right to refrain from making any statement. But if the person questioned
has not been detained or arrested, the right to silence that exists at common law continues
to apply.
In R v Turcotte [2005] SCC 50 (30 September 2005) the Supreme Court of Canada
referred to the common law right to silence (para 41):
"41 Under the traditional common law rules, absent statutory compulsion, everyone has
the right to be silent in the face of police questioning. This right to refuse to provide
information or answer inquiries finds cogent and defining expression in Rothman v. The
Queen, [1981] 1 S.C.R. 640, per Lamer J.:
"In Canada the right of a suspect not to say anything to the police ... is merely the exercise
by him of the general right enjoyed in this country by anyone to do whatever one pleases,
saying what one pleases or choosing not to say certain things, unless obliged to do
otherwise by law. It is because no law says that a suspect, save in certain circumstances,
must say anything to the police that we say that he has the right to remain silent, which is
a positive way of explaining that there is on his part no legal obligation to do otherwise.
[Footnotes omitted; p. 683]""
Silence, however, can, albeit only rarely, be indicative of a consciousness of guilt. Other
types of conduct that can indicate a consciousness of guilt are flight, resisting arrest,
breach of bail, concealment (lying, giving a false name, using a disguise, disposing of
evidence). Silence, however, is special insofar as the person has the right to be silent, and
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this right would be rendered illusory if it could be used to support an inference of guilt.
This was recognised in Turcotte, where examples of the limited circumstances in which the
silence of an accused may be rendered relevant and probative were cited (para 49 – 50):
where the defence claim the accused co-operated with the police, where the defence
alleges that the police investigation was flawed, and where alibi is not disclosed before
trial. Silence may also be relevant to credibility (not as proof of guilt) where two accuseds
jointly tried blame each other for the offending, and one gives evidence at trial but had not
made a statement to the police (para 48).
The right to silence is not waived merely because the suspect answers some questions
(para 52). The fact that the accused was silent may be an inextricable part of the narrative,
but, where it is, the judge must tell the jury that it is not evidence of guilt. Failure to do so
can result in a new trial being ordered, as it was in Turcotte.
posted by Don Mathias at 11:25 AM

Tuesday, October 11, 2005

Helpful Acts?
Legislation can make the law absurdly complicated. In Tabe v R [2005] HCA 59 (6 October
2005) Australia‘s senior judges split 3 – 2 on an issue that should have been simple. When
a person is charged with attempting to get possession of a drug, does the prosecution
have to prove that he believed that he could do so?
A refreshingly simple person would think the answer obvious. Why would someone try to
get something unless he thought he could? Sad to say, in Queensland things are not so
straightforward. That State‘s Criminal Code, s 24, provides:
"(1) A person who does or omits to do an act under an honest and reasonable,
mistaken, belief in the existence of any state of things is not criminally responsible for
act or omission to any greater extent than if the real state of things had been such as
person believed to exist.
(2) The operation of this rule may be excluded by the express or implied provisions of
law relating to the subject."

but
the
the
the

Where this applies, an innocent belief will be a defence if it goes to an essential ingredient
of the offence. So, if it is reasonably possible that you thought the thing you were trying to
get was some substance you were entitled to have, you would not be guilty of unlawfully
attempting to obtain a drug. Fair enough.
Unfortunately, the Drugs Misuse Act 1986 (Q), s 57, makes the position obscure. It
provides, in para (d):
"(d) the operation of the Criminal Code, section 24 is excluded unless that person shows
an honest and reasonable belief in the existence of any state of things material to the
charge."
Seems redundant, you might think. However, one of the cherished ideas in what is called
"statutory interpretation" (as if statutes were written in foreign languages) is that the words
of an Act are to be given effect because the legislature would not have intended
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redundancy.
So, the next logical step seems to be to ask, what are the things that s 57(d) calls material
to the charge? Section 57(d) appears to be saying that honest and reasonable mistakes
about these are matters for the person charged to prove. This would give it an effect
beyond that of s 24 of the Code, which may not place a burden of proof on the defendant.
So the issue would then be, what does the prosecution have to prove, before the burden
shifts to the defence if a mistake is being relied on?
Back to attempting to get possession of a drug. The physical ingredients of the offence
were not critical in Tabe. It was not argued, on the facts of the case, that the defendant had
not done acts sufficiently proximate to the completion of the offence to amount to an
attempt to commit it. It was the mental elements of the offence that were the focus of the
dispute.
On first principles, putting aside the judicial reasoning in Tabe, one would have thought
that, if belief that the thing is a drug (the essence of the mistake which was, according to s
57(d) for the defence to prove) is not something that the prosecution has to prove, all that
the prosecution must prove to establish a prima facie case is the defendant‘s intention to
perform the acts that he did. This, indeed, is what the majority held (Gleeson CJ in a
separate judgment, and Callinan and Heydon JJ in a joint judgment).
The minority (McHugh and Hayne JJ, in separate judgments) saw the issue in two ways.
McHugh J focused on the requirement of attempt that the defendant must have had an
intention to commit an offence, so that an intention to obtain a drug (and hence a belief
that the thing was a drug) was a matter for the prosecution to prove to establish a prima
facie case. He also agreed with Hayne J‘s approach, which reached the same conclusion
by an analysis of the ingredients of possession.
I should point out, here, that none of the judges in Tabe used the expression "prima facie
case" except (twice) where it appeared in quotations from another case. It is useful to
remember the fundamentals of criminal law. Where an attempt is alleged, it is inevitable, if
the prosecution case is to get off the ground, that evidence of belief in the existence of the
thing sought, will have to be adduced. In Tabe, (I simplify the facts a little), the defendant
thought that an envelope he was collecting contained a drug. It did not, because it had
been intercepted by the police and its contents had been replaced with an innocuous
powder. Hence the charge was attempt, rather than the full offence of possessing the drug.
The evidence in the case included these background matters, and of course established a
prima facie intention by the defendant to obtain a drug. Without that evidence, the
prosecution could have hardly established a prima facie case by proving that the
defendant went to collect an envelope. We would all be on trial, if that were sufficient.
Pragmatism must have motivated the Chief Justice of Australia to deliver the rather hamfisted justification for his approach (para 20), namely that because most people charged
with this claim that their intentions were innocent, that should be a matter for them to
prove.
Legislation that speaks briefly can cause problems. Parliament need not try to emulate the
brevity of the Ten Commandments, admirable though that may be. (Horace: "brevis essere
laboro, obscurus fio." I try to be brief, but I become obscure.) Getting down to detail, in the
tradition of Leviticus, can be appropriate. However this too can be taken too far, as our
Sentencing Act 2002 illustrates; it reads like a Dummies Guide. But, I digress. It would be
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appropriate for legislators to remember Cicero‘s remark (De Natura Deorum, iii, iv): "The
clarity of the case is impaired by arguments."

Tuesday, October 25, 2005

Whose verdict?
Appeals against conviction require consideration of whether there has been a substantial
miscarriage of justice. This, in turn, can raise two questions: whether the trial was fair, and,
whether the accused was wrongly deprived of a real chance of an acquittal. These are
independent questions. The latter is often (and wrongly) taken to be an opportunity for an
exacting judicial analysis of the evidence, notwithstanding the oft-repeated claim that it is
not for the appellate judges to substitute their verdict for that of the jury. R v Bain [2004] 1
NZLR 638, (2003) 20 CRNZ 637 (CA) is a prime example of applying the trained judicial
mind to the analysis of the evidence, rather than considering how the jury might have
reacted to proposed new evidence.
An interesting observation on the fact that jurors may not apply linear logic to their task of
coming to a verdict was recently made by Kirby J (happily siding with the majority) in R v
Stevens [2005] HCA 65 (21 October 2005), para 82:
"One assumes that the human mind, and even more the collective mind of a jury, operates
in serious decision-making, rationally and reasonably. But the mind does not necessarily
act according to linear paths of strict logic. At any time in a criminal trial, several issues are
in play. As Callinan J correctly points out [at para 158: "Nor do I think it is an answer in this
case to say that one defence, or a direction in respect of it, subsumed another to the
extent that the latter needed not to be mentioned or put to the jury in appropriate terms.
Different people may have different perceptions of facts. Certain words, or language, or
expressions of concepts, may provoke different responses in different people"], different
people, especially a group of people, may have different perceptions of facts and of words,
expressions and language (such as on being told of the substance of the Code's
provisions on accident). The appellant, who was facing, if convicted, the heaviest penalty
known to the law, was entitled to have the chance of a favourable response of the jury to
the exemption provided by the Code from criminal responsibility for accident, properly
explained. The trial judge ought not to have deprived the appellant of that chance."
An example of acute judicial analysis of the trial evidence, this time with a view to
discovering whether the accused had been deprived of the right to adequate facilities to
prepare a defence, is the judgment of Thomas J in R v Griffin [2001] 3 NZLR 577, (2001)
19 CRNZ 47 (CA). He concluded that on the evidence, lack of opportunity to have a
defence expert examine the complainant did not adversely affect the result, and therefore
there was no unfairness. That was, with respect, an incorrect melding of the two questions
set out above. He may well have been correct to conclude that there had been no loss of a
real chance of an acquittal, on the evidence adduced at trial. But, if the trial was unfair
there should have been (as the majority held) a substantial miscarriage of justice. Thomas
J treated procedural fairness as irrelevant if the verdict appeared to be correct. He allowed
pragmatism (or, as he calls it, substantialism) to override the formal requirements of a fair
trial. The majority of the Privy Council did the same in R v Howse [2005] UKPC 31 (19 July
2005), noted here on 23.7.05. In Griffin, the majority held that had it could not be said that,
had the error not occurred, the jury would inevitably have convicted, and a new trial was
ordered. They did, however, recognise that this consideration of the second question was
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probably unnecessary, as they had found that the trial had been unfair. They said, para 40,
that it was difficult to imagine a case where there would not be a substantial miscarriage of
justice after a breach of the relevant right.

Monday, November 07, 2005

Dealing with vagueness
Rights may be expressed in unavoidably vague terms, so how can they be said to be
absolute? An example is the right not to be subjected to inhuman or degrading treatment.
Does it make sense to say that this right is absolute?
This was the fundamental question that confronted the House of Lords last week in R v
Secretary of State for the Home Department, ex parte Adam [2005] UKHL 66 (3 November
2005). It was decided that this right is absolute, once a threshold level of inhuman or
degrading treatment has been reached, and that the threshold is relative to the
circumstances of each case. Furthermore, the threshold is a high one (except where pain
and suffering are deliberately inflicted).
It may be clearer to say that, once treatment can properly be described as inhuman or
degrading, then there has been a breach of the right. To say that the threshold is a high
one (in particular, Lord Bingham, para 7) is really a way of saying that inhuman or
degrading treatment must be relatively harsh. How harsh, depends on the circumstances.
On this point, Lord Hope quoted, at para 54, cases from the European Court of Human
Rights:
"But the European Court has all along recognised that ill-treatment must attain a minimum
level of severity if it is to fall within the scope of the expression "inhuman or degrading
treatment or punishment": Ireland v United Kingdom (1978) 2 EHRR 25, 80, para 167; A v
United Kingdom (1998) 27 EHRR 611, 629, para 20; V v United Kingdom (1999) 30 EHRR
121, para 71. In Pretty v United Kingdom 35 EHRR 1, 33, para 52, the court said:
‗As regards the types of 'treatment' which fall within the scope of article 3 of the
Convention, the court's case law refers to 'ill-treatment' that attains a minimum level of
severity and involves actual bodily injury or intense physical or mental suffering. Where
treatment humiliates or debases an individual showing a lack of respect for, or diminishing,
his or her human dignity or arouses feelings of fear, anguish or inferiority capable of
breaking an individual's moral and physical resistance, it may be characterised as
degrading and also fall within the prohibition of article 3. The suffering which flows from
naturally occurring illness, physical or mental, may be covered by article 3, where it is, or
risks being, exacerbated by treatment, whether flowing from conditions of detention,
expulsion or other measures, for which the authorities can be held responsible.‘
It has also said that the assessment of this minimum is relative, as it depends on all the
circumstances of the case such as the nature and context of the treatment or punishment
that is in issue. The fact is that it is impossible by a simple definition to embrace all human
conditions that will engage article 3."
Significantly, the House of Lords in Adam rejected the spectrum analysis applied in the
Court of Appeal, pursuant to which the question whether inhuman or degrading treatment
amounts to a breach of the right depends on whether it is nevertheless justified, for
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example by government policy. Lord Brown, while not actually approving the spectrum
analysis, came close to applying it by reasoning that the motive for the treatment may be
relevant (para 94). Lord Hope, while not expressly distancing himself from Lord Brown‘s
approach, pointed out, at para 55, that it would be wrong to include government policy in
the assessment of the threshold as that would allow proportionality in by the back door.
Given, then, that the concept of inhuman or degrading treatment is not qualified by
considerations of government policy, how close can we get to a definition of it? Lord
Bingham put it like this, para 8-9:
"… The answer must in my opinion be: when it appears on a fair and objective assessment
of all relevant facts and circumstances that an individual applicant faces an imminent
prospect of serious suffering caused or materially aggravated by denial of shelter, food or
the most basic necessities of life. Many factors may affect that judgment, including age,
gender, mental and physical health and condition, any facilities or sources of support
available to the applicant, the weather and time of year and the period for which the
applicant has already suffered or is likely to continue to suffer privation.
―[9] It is not in my opinion possible to formulate any simple test applicable in all cases. But
if there were persuasive evidence that a late applicant was obliged to sleep in the street,
save perhaps for a short and foreseeably finite period, or was seriously hungry, or unable
to satisfy the most basic requirements of hygiene, the threshold would, in the ordinary way,
be crossed."
We might like to consider whether this approach is applicable, by analogy, to the
determination of fair trial issues. Whether the appropriate circumstances amount to
unfairness can depend on the assessment of factors such as whether the accused would
be able properly to challenge the prosecution case, and whether the case would be
determined by an unbiased tribunal. Once that arises (not: once that threshold is crossed),
then there is a breach of the absolute right to a fair trial.
Leaving readers with that thought, I return to celebrating the 25th anniversary of the
publication of my first article, which appeared in England, in what was then the leading
criminal journal in the common law world, the Criminal Law Review.

Wednesday, November 16, 2005

Death and certainty
How much formalism is too much? In interpreting statutes, to resolve an ambiguity, judges
may focus on the context of the problematic phrase: the paragraph, subsection, and the
placing of the section in the scheme of the Act, are considered. In addition, standard tools
of interpretation, such as ejusdem generis, and noscitur a sociis, may be used.
Another approach, which may be used in conjunction with this formalistic method, or as an
alternative, is the purposive, or pragmatic approach. According to this, the meaning of
ambiguous legislation should be determined by reference to what would promote or further
Parliament‘s purpose in enacting the provision.
There is no consistency in approach to interpreting ambiguous criminal legislation. For
example, in R v Secretary of State for the Home Dept; ex p Pierson [1998] AC 539, Lord
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Steyn said at 585:
"Counsel for the Home Secretary argued that the fixing of the tariff cannot be a sentencing
exercise because the judge pronounces the only sentence, ie one of life imprisonment.
This is far too formalistic. In public law the emphasis should be on substance rather than
form. This case should also not be decided on a semantic quibble about whether the
Home Secretary‘s function is strictly ‗a sentencing exercise‘. The undeniable fact is that in
fixing a tariff in an individual case the Home Secretary is making a decision about the
punishment of the convicted man."
And, in R v Karpavicius [2002] UKPC 59 (PC) Lord Steyn said, para 15:
"…In a more literalist age it may have been said that the words of s 6(2A)(c) [of the Misuse
of Drugs Act 1975[NZ]] are capable of bearing either a wide and narrow meaning and that
the fact that a criminal statute is involved requires the narrower interpretation to be
adopted. Nowadays an approach concentrating on the purpose of the statutory provision is
generally to be preferred: Cross, Statutory Interpretation (3rd ed), 1995, pp 172-175;
Ashworth, Principles of Criminal Law (3rd ed), 1999, pp 80-81. This is reinforced by s 5(1)
of the Interpretation Act 1999 [New Zealand] which provides that the meaning of an
enactment must be ascertained from its text and in the light of its purpose."
We must, then, wonder whether Lord Steyn has consistently taken this pragmatic
approach in Smith v The Queen (Jamaica) [2005] UKPC 43 (14 November 2005). Here,
the Privy Council split 3-2 on a question of interpretation, and Lord Steyn was part of the
majority.
The issue in Smith was the meaning of the phrase "in the course or furtherance of" in the
definition of capital murder in Jamaica. There, capital murder (ie where the sentence may
be death) occurs where murder is committed "in the course or furtherance of … burglary or
housebreaking" (s 2(1)(d) of the Offences Against the Person Act 1864, as amended in
1992).
The facts of Smith were refreshingly brief; they were summarised in the minority judgment,
para 18, as "The appellant stood on a ladder against the outside of the deceased's house
at night, pulled aside a curtain and a piece of plastic in a window, inserted his head and
upper body through the window and struck the deceased a number of blows with a
machete as she lay in her bed under the window."
There was no doubt that his entry with felonious intent constituted burglary. The question
was whether the murder was in furtherance of the burglary. He committed the burglary with
intent of murdering. The minority considered that the murder was therefore committed in
the course of or in furtherance of the burglary. This, one might have thought, is the
ordinary and natural meaning of the phrase. But no; another interpretation is possible: the
offender had a single purpose of murder, and the burglary was in furtherance of the
murder, not the other way around, so the murder was not within the definition of capital
murder. This was the majority view.
There are two competing public policy justifications. The minority refer, para 23, to the
purpose of the section as being:
"…to protect citizens from being murdered in their own homes by intruders who break in at
night and to deter offenders from committing such murders. We consider that the
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legislature could not have intended that an intruder who broke into a house, which he
believed to be unoccupied, for the purpose of stealing therein and then, coming upon the
occupier, killed him or her, should be guilty of capital murder, but that a person who broke
into a house with the express purpose of killing the occupant and did so should not be
guilty of capital murder."
On the other hand, the majority refer, para 8 to:
"The vice in these cases, which was thought by …[Parliament] to justify the death penalty,
was that the defendant resorted to killing his victim in the course or furtherance of
committing the [lesser offence]. It was the wanton and cynical nature of the killing, the
debasing in the context of a comparatively minor criminal act of the value that is to be
attached to human life, that was regarded as particularly reprehensible."
The majority adhered to authority that required a "duality of purpose" before capital murder
was committed: Lamey v The Queen [1996] 1 WLR 902 (PC). Such adherence to
precedent is an illustration of formalism being dominant over pragmatism: see Thomas,
"The Judicial Process" (2005). Thomas would remove all formalism from the law, whereas
the current approach of courts is to employ either formalism, pragmatism, or a blend of
them both, as seems appropriate.

This is also illustrated in Lamey, where the Board (which again included Lord Steyn)
considered the interpretation of another paragraph of s 2(1) of the Jamaican legislation.
This one, (f), includes within the definition of capital murder, any murder committed in
furtherance of an act of terrorism. The unanimous judgment refers to the approach to
penal statutes:
"6. The starting point in any consideration of section 2(1)(f) must be the fact that its object
was to reduce the categories of murder which attracted the death penalty. It follows that a
construction which produces little or no reductive effect is unlikely to be correct.
Furthermore regard must be had to the general principle that a person should not be
penalised and in particular should not be deprived of life or freedom unless under clear
authority of law (Bennion's Statutory Interpretation, 2nd Edn. page 574)."
Note the slightly more restrictive approach endorsed here, compared with that taken in
Karpavicius, above. In Lamey the conclusion was that paragraph (f) required two intents:
"8. … In their Lordships' view the paragraph requires there to be a double intent on the
part of the murderer namely an intent to murder and an intent to create a state of fear in
the public or a section thereof."
In Smith, this approach was applied to paragraph (d), and this reasoning is an example of
formalist analysis.

Thursday, November 24, 2005

Bain, again
Supporters of David Bain will, no doubt, be studying Mallard v R [2005] HCA 68 (15
November 2005). Both started as petitions for the exercise of the Royal prerogative. Just
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as in R v Bain [2004] 1 NZLR 638, (2003) 20 CRNZ 637 (CA), this was a reference to the
court of the question of the conviction of the petitioner, although, in Mallard, the
proceedings reached the High Court of Australia on appeal from the determination of the
reference by the Court of Criminal Appeal of Western Australia. The equivalent New
Zealand provision is s 406 of the Crimes Act 1961. In Bain, the Court of Appeal noted, para
4, that
"A reference under s 406(a) has the effect of an appeal against the convictions so referred.
Hence this Court must consider the matters arising as if David Bain was appealing against
his convictions a second time."
In Mallard, the corresponding provision was described, at para 6, in the following terms:
"The significance of this history for present purposes, is that the exercise for which s
140(1)(a) of the Sentencing Act 1995 [WA] provides is effectively both a substitute for, and
an alternative to, the invocation, and the exercise of the Crown prerogative, an exercise in
practice necessarily undertaken by officials and members of the Executive, unconfined by
any rules or laws of evidence, procedure, and appellate conventions and restrictions. That
history, briefly stated, argues in favour of an approach by a court on a reference of a
petition by the Attorney-General to it, of a full review of all the admissible relevant evidence
available in the case, whether new, fresh or already considered in earlier proceedings,
however described, except to the extent if any, that the relevant Part of the Act may
otherwise require."
A significant point concerning the approach of the appellate court in these circumstances
(where fresh evidence is relied on by the petitioner) was made in Mallard. This is that it is
wrong for the appellate court to view the evidence in a way that is constrained by the
verdict that had been reached at trial. At para 10 of Mallard the Court criticised the
approach taken by the CCA (WA) whereby limitations were perceived on the court‘s
jurisdiction to consider the evidence. Instead, the HCA held that the reference of "the
whole case" to the appellate court carried no such limitations, and
"…The inhibitory purpose and effect of the words "as if it were an appeal" are merely to
confine the Court to the making of orders, and the following of procedures apposite to an
appeal, and further, and perhaps most relevantly, to require the Court to consider whether
the overall strength of the prosecution case requires the Court to apply the proviso …".
The corresponding New Zealand provision does not use the phrase "the whole case", but
it is clear that the meaning is intended to be the same. It refers to "the question of the
conviction", and, as with the Western Australian provision, it contrasts that with reference
of "any point arising in the case".
It seems fair to say, therefore, that on reference of the conviction, the Court of Appeal
should not feel constrained in its view of the facts by the jury‘s decision. It is wrong, on this
view, to say that because the jury must have accepted certain evidence, that that evidence
carries enhanced status for the purposes of determining the reference.
Another indication of the correct approach, stated in Mallard at para 23, is
"It was not for the Court of Criminal Appeal to seek out possibilities, obvious or otherwise,
to explain away troublesome inconsistencies which an accused has been denied an
opportunity to explore and exploit forensically."
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In a separate, concurring, judgment, Kirby J held, para 84, that in a fresh evidence case,
the question was whether absence of that evidence
"… could have seriously undermined the effective presentation of the defence case, [as] a
verdict reached in the absence of the material evidence (and the use that the defence
might have made of it) cannot stand."
Mallard also contains a useful review of the prosecution‘s duty of disclosure of evidence to
the defence.
In the light of Mallard, the need to reconsider Bain is clear.

Monday, December 05, 2005

Synchronicity
The House of Lords and the New Zealand Supreme Court decided similar cases on 1
December 2005. Each concerned the rights of persons who had been convicted, and each
involved sentencing. They differed, in general terms, in that the English case concerned a
transitional question arising from a legislation change, whereas the New Zealand case
concerned the effect of a change in the circumstances of the offender, namely his age, on
his eligibility for the indeterminate sentence of preventive detention. Both cases were
decided by applying considerations of fairness.
In R (on application of Hammond) v Secretary of State for the Home Department [2005]
UKHL 69 (1 December 2005) a literal reading of the relevant legislation required that the
punitive period of a sentence of life imprisonment must be set by a High Court Judge on
the papers and without an oral hearing. It was held that this should be read as being
subject to an implied condition that an oral hearing must be permitted where that is
necessary to comply with the prisoner‘s right to a fair trial under art 6(1) of the European
Convention on Human Rights.
Interestingly, this implication of an exception to an absolute legislative provision was
accepted by the Secretary, once it had been decided that the absolute provision breached
the Convention. There was, accordingly, no need to reconsider this approach to
interpretation, which had been established in R v A [2002] 1 AC 45 (HL), where it was held
that such implication was required by s 3(1) of the Human Rights Act 1998[UK], which
provides:
"So far as it is possible to do so, primary legislation and subordinate legislation must be
read and given effect in a way which is compatible with the Convention rights."
International law was also relevant in Mist v R [2005] NZSC 77 (1 December 2005). Here,
preventive detention could be imposed on an offender, who was otherwise eligible, if he
was "not less than 21 years of age". The provision did not specify whether this age was to
be taken as at the date of the commission of the offence, or at the date of sentencing.
The Court was unanimous that the answer was the age of the offender at the time of the
offence. Three Judges decided this on a narrow point: the interpretation of s 4(2) of the
Criminal Justice Act 1985 (legislation which has since been replaced with provisions clear
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on the point). The other two Judges, Elias CJ and Keith J, agreed with that, and added
broader considerations, which included the need to read s 4 consistently with art 15 of the
International Covenant on Civil and Political Rights. Gault J summarised the opposing
arguments in a way that suggested they were finely poised, but at para 62, he expressed
agreement with a generous interpretation of s 4(2) "in conformity", apparently meaning the
requirement of consistency with rights to which Elias CJ and Keith J had referred.
Eilas CJ and Keith J referred to the need for fairness and due process (paras 28, 29) and
to developments in human rights law over the last 30 years (para 39), and to the need to
give individuals the full measure of their rights (para 45).
Implicit in this approach is compliance with s 6 of the New Zealand Bill of Rights Act 1990,
which is as follows:
"Wherever an enactment can be given a meaning that is consistent with the rights and
freedoms contained in this Bill of Rights, that meaning shall be preferred to any other
meaning."
The Bill of Rights is, according to its statement of purpose, "An Act – … (b) To affirm New
Zealand‘s commitment to the International Covenant on Civil and Political Rights".
Article 15(1) of that Covenant states:
"No one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence, under national or international law, at the time
when it was committed. Nor shall a heavier penalty be imposed than the one that was
applicable at the time when the criminal offence was committed. If, subsequent to the
commission of the offence, provision is made by law for the imposition of the lighter
penalty, the offender shall benefit thereby."
The first sentence of this is echoed in s 26(1) NZBORA. The second and final sentences
are reflected in s 25(g) of NZBORA, although the wording differs slightly:
"(g) The right, if convicted of an offence in respect of which the penalty has been varied
between the commission of the offence and sentencing, to the benefit of the lesser
penalty."
Of course, in Mist it was the offender‘s age, not the legislation, that had changed, but Elias
CJ and Keith J, and implicitly Gault J, were prepared to apply the applicable provision
consistently with art 15.
Significantly, this approach does not involve a close reading of s 6 NZBORA (which,
indeed, was not cited in Mist). There was no agonizing over how strongly s 6 compelled an
interpretation consistent with rights, and no attempt to contrast the approach required by s
6 NZBORA with the approach required of English courts by s 3 of the Human Rights Act
1998[UK]. The force of international rights law was recognised by three judges as relevant
to the interpretation problem in Mist. As in Hammond, the rights-mandated approach to
interpretation was accepted, without the need for argument over the strength of the
legislative direction to conform to rights.
This has relevance to the forthcoming issue of the standard of proof imposed on the
defence by reverse-onus provisions, which is essentially the question on which leave to
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appeal was granted in R v Hansen [2005] NZSC 74 (24 November 2005). Developments
in international rights law have revealed an aversion to interpreting reverse onus
provisions as placing legal burdens on the defence. Those developments can be followed
in New Zealand without straining the words of s 6 of NZBORA.

Friday, December 09, 2005

How civilised are we?
What use of torture is tolerable? More precisely, what risk that evidence tendered to the
court was obtained by torture is tolerable? The House of Lords has answered, if on the
balance of probabilities there was no torture, that is acceptable: A v Secretary of State for
the Home Department [2005] UKHL 71 (8 December 2005).
This means that a risk of torture, just falling short of tipping the balance, can be ignored. It
is notable that this case involved 7 Law Lords, and they split 4-3 on this difficult issue. Of
course, they unanimously held torture to be repugnant to the common law. The minority,
Lords Bingham, Nicholls and Hoffmann, held that evidence was inadmissible if the court
was left with a real risk that it had been obtained by torture.
We should remember that in R v McCuin [1982] 1 NZLR 13 (CA) it was held that
statements by accused persons should be excluded unless the court was sure beyond
reasonable doubt that they had been made voluntarily.
As we often see in cases considered here over the last 16 months, the choice between
formalist and pragmatic reasoning is fundamental. This is illustrated in A‘s case by Lord
Hope, para 119:
"… it would be unrealistic to … demand that each piece of information be traced back to its
ultimate source and the circumstances in which it was obtained investigated so that it
could be proved piece by piece, that it was not obtained under torture. The threshold
cannot be put that high. Too often we have seen how the lives of innocent victims and their
families are torn apart by terrorist outrages. Our revulsion against torture, and the wish
which we all share to be seen to abhor it, must not be allowed to create an insuperable
barrier for those who are doing their honest best to protect us. A balance must be struck
between what we would like to achieve and what can actually be achieved in the real world
in which we all live. Articles 5(4) and 6(1) of the European Convention, to which Lord
Bingham refers in para 62, must be balanced against the right to life that is enshrined in
article 2 of the Convention."
Lord Carswell reasoned as follows (para 158):
"After initially favouring the Bingham test, I have been persuaded that the Hope test should
be adopted … in determining whether statements should be admitted when it is claimed
that they may have been obtained by the use of torture. Those who oppose the latter test
have raised the spectre of the widespread admission of statements coming from countries
where it is notorious that torture is regularly practised. This possibility must of course give
concern to any civilised person. It may well be, however, that the two tests will produce a
different result in only a relatively small number of cases …. Moreover, as my noble and
learned friend Lord Brown of Eaton-under-Heywood points out in para 166 of his opinion,
intelligence is commonly made up of pieces of material from a large number of sources,
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with the consequence that the rejection of one or some pieces will not necessarily be
conclusive. While I fully appreciate the force of the considerations advanced by Lord
Bingham in paras 58 and 59 of his opinion, I feel compelled to agree with Lord Hope's
view in para 118 that the test which he proposes would, as well as involving fewer practical
problems, strike a better balance in the way he there sets out."
Reflecting on this case, one is tempted to think that, as the courts have to respond to the
difficult issues raised by the State‘s responses to terrorism, a law peculiar to the demands
of this sort of warfare will develop. It may well be that where public safety is a major
consideration, a criterion for admissibility set at the level of the balance of probabilities can
be acceptable, whereas in criminal cases of the ordinary kind the McCuin approach will
remain appropriate.
Another point, on which laws about terrorism may properly set themselves apart, is the
extent to which investigation of crime may be lawful, even though it is based on
information obtained through torture. In ordinary criminal cases, the lawfulness of
investigatory techniques, such as the use of interception devices, is assessed by ignoring
information that had been improperly obtained. For example, if there is insufficient
information available to support the granting of an interception warrant once improperly
obtained information is ignored, the warrant is invalid: R v Crowe [1996] 3 NZLR 415;
(1996) 13 CRNZ 708 (CA). But terrorism raises different values. As Lord Bingham said:
"68. … If the police were to learn of the whereabouts of a ticking bomb it would be
ludicrous for them to disregard this information if it had been procured by torture. No one
suggests the police should act in this way. Similarly, if tainted information points a finger of
suspicion at a particular individual: depending on the circumstances, this information is a
matter the police may properly take into account when considering, for example, whether
to make an arrest.
"69. In both these instances the executive arm of the state is open to the charge that it is
condoning the use of torture. So, in a sense, it is. The government is using information
obtained by torture. But in cases such as these the government cannot be expected to
close its eyes to this information at the price of endangering the lives of its own citizens.
Moral repugnance to torture does not require this."
Judicial supervision of executive acts, however, can produce what in A was called a
"mismatch" between information properly considered by the executive, and information
properly admissible in evidence. While the Law Lords considered this mismatch was an
acceptable inevitability (Lord Bingham at para 48 said "The common law is not intolerant
of anomaly"), one might wonder how persistent this mismatch will be; this, indeed, is the
central question. The law tends to adopt pragmatic compromises, as Lord Bingham
pointed out in para 16:
" … there is an obvious anomaly in treating an involuntary statement as inadmissible while
treating as admissible evidence which would never have come to light but for the
involuntary statement. But this is an anomaly which the English common law has
accepted, no doubt regarding it as a pragmatic compromise between the rejection of the
involuntary statement and the practical desirability of relying on probative evidence which
can be adduced without the need to rely on the involuntary statement."
On another point, but one that arises from this sort of legislative endorsement of illegal
investigatory procedures, Lord Bingham let slip an old fashioned remark. At para 51 he
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said:
"… it would of course be within the power of a sovereign Parliament (in breach of
international law) to confer power … to receive third party torture evidence."
Well, would it? Historical understanding of sovereignty supports this view, but the
development of strong international law, with which this case is largely concerned, is
incompatible with the notion that Parliament can make any law whatsoever. Further, the
implications of Lord Bingham‘s remark are that the British people may embrace barbaric
behaviour, condemning themselves in the same terms as the Law Lords, and all civilized
people, condemn torture.
Similar issues, to those considered in A's case, could arise in New Zealand under the
Terrorism Suppression Act 2002, which (to summarise some of its aspects) allows the
Prime Minister to use any relevant information to designate as a terrorist any person or
organisation (s 30), and which creates offences of involvement with terrorists (s 13). On
prosecution, a dispute may arise over the applicability of the definition to a particular
person or organisation, and some inquiry into the source of the Prime Minister's
information may be necessary: s 39(4) "In determining the proceedings, the Court may
take into account any relevant classified security information available to it, even though
that information has not been disclosed to or responded to by other parties to the
proceedings."

Monday, December 12, 2005

The "rule" in Browne v Dunn
Can the rules of evidence, that have been designed to ensure fairness, be ignored if the
judge feels that it would be more fair to ignore them? Certainly not, says the High Court of
Australia in MWJ v R [2005] HCA 74 (7 December 2005).
In MWJ an inconsistency emerged with evidence that had been given by the complainant,
when a subsequent witness gave evidence. Could the accused rely on the apparent
inconsistency to undermine the complainant‘s evidence? The inconsistency was
"apparent" because the complainant was not re-called for questioning on the topic to see if
the inconsistency was maintained.
This raised what is referred to in general terms as the rule in Browne v Dunn (1893) 6 R
67, which is that fairness usually requires that if a witness‘s testimony is to be disputed,
the grounds for that dispute should be put to that witness. The High Court noted that this
rule has been applied in criminal law in many jurisdictions, including New Zealand, citing
Gutierrez v R [1977] 1 NZLR 192, (1996) 14 CRNZ 108 (CA). In that case, the New
Zealand Court of Appeal held
" … the rule is simply one of fairness. Has a reasonable opportunity been given to enable
the evidence in question to be properly assessed? It is the responsibility of prosecuting
counsel or a prosecutor who proposes to attack the credibility of defence witnesses,
including the defendant, to cross-examine in a way which makes it plain that the relevant
evidence is challenged and gives the witness a fair opportunity to answer the challenge.
Such cross-examination however may not be necessary if from what has gone before or
from the circumstances of the case it is fairly made plain that the truthfulness of particular
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facts given in evidence is not accepted, and an adequate opportunity to meet the
challenge has otherwise been afforded.
"If evidence relevant to credibility is not so tested when it ought to be, it is likely to be
unreasonable for the trier of fact to make an adverse finding in respect of credibility."
The High Court of Australia was unanimous in MWJ that in the circumstances of the case
there was no miscarriage of justice and the appeal against conviction was dismissed. Two
judgments were delivered, and they differ slightly on the point of when it is appropriate to
give weight to the apparent inconsistency in the evidence.
Gleeson CJ and Heydon J held (para 19):
"In the present case, there was no obligation on trial counsel for the appellant to question
the complainant about whether there had been more than one incident of sexual abuse at
Sutcliffe Street, and there was no obligation to seek to have the complainant recalled for
that purpose. Why would counsel for the appellant want to run the risk of eliciting further
evidence of uncharged criminal acts by her client? That, no doubt, left the trial judge in a
difficult position when he came to evaluate a criticism (in final address) of the
complainant's credibility based on the supposed (although, in truth, non-existent)
inconsistencies. It did not mean that counsel could not put her argument to the judge. As
Doyle CJ said, it was a matter to be taken into account in assessing the weight to be given
to the supposed inconsistencies. In the event, it was the fact that counsel chose (with
reason) to leave the evidence in a state of uncertainty that undermined her submission
about inconsistency. That was a forensic choice for counsel to make."
The penultimate sentence of this extract has difficulties. It was not for counsel for the
accused to ask for re-call of the complainant; it was for counsel for the prosecution to offer
(or, more accurately, to apply for) re-call of the witness. If counsel for the defence opposed
that, less weight might have attached to subsequent reliance on inconsistencies. This is
how the other Judges in MWJ, Gummow, Kirby and Callinan JJ, saw it (para 41):
"…As soon as the inconsistency emerged, and the trial judge rejected the appellant's
objection to the evidence intended to be adduced from the complainant's mother [whose
evidence had appeared to be inconsistent with that of her daughter, the complainant], it
was open for the prosecution to offer to tender the complainant for further crossexamination. Had that happened it would then, and only then have been for the appellant,
to decide whether to embrace the offer or not. If he had not, then and only then would the
criticism that the Court of Criminal Appeal made of his conduct have been valid."
This seems to be the better view, but one might still wonder whether it is really accurate. If
it would be unfair to permit recall of the complainant in view of, for example, the obligation
on the prosecution not to split its case, then it would be unfair to ignore the apparent
inconsistency. Each case will turn on its own facts, but fairness is the all-pervasive
consideration.
What, then, if the rules of evidence appear to operate unfairly? This point was addressed
in the three-judge joint judgment, para 37:
"Something should first be said of the trial judge's criticism of the appellant's failure, in
effect, to give the complainant an opportunity of explaining away the inconsistency arising
out of her mother's evidence. The criticism is ill-founded for these reasons. The
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complainant had already given her evidence when the mother gave her evidence. It was
not for the appellant to know and anticipate, by cross-examining the complainant, what the
mother would say about the complainant's assertions of complaints of multiple offences at
Sutcliffe Street. It was not for the appellant to iron out inconsistencies in the case for the
prosecution. Secondly, his Honour erred in holding that if there were competition between
the avoidance of unfairness to the complainant and a "technical view of the rules of
evidence" … (whatever that in the circumstances means), the former must prevail. It is not
for a judge to depart from the rules of evidence on such a basis. The rules are designed to
ensure fairness to all, certainly not least, to an accused in a criminal trial."
The difficulty in this apparent contrast between rules and fairness, is that the so-called rule
in question is itself more of a principle than a rule. It is, as the New Zealand Court of
Appeal said in Gutierrez, above, one of fairness. While it is usually called the "rule" in
Browne v Dunn, that is simply shorthand non-technical language.

Friday, December 16, 2005

Proof or believability
One of the difficult distinctions in the law of evidence concerns the use of statements made
by a witness on a previous occasion to contradict what the witness now says in court. On
the one hand, such statements impeach credibility: the court may place less reliance on
what the witness now says, because the witness has said something different before. In
this situation, reducing reliance on what the witness now says does not amount to positive
proof to the contrary. On the other hand, such statements could be treated as proof of
what they say, and the court might conclude that the facts were as the witness had
previously said, not as the witness now says.
The Supreme Court of Canada, in R v Henry [2005] SCC 76 (15 December 2005), has
held that an accused‘s prior testimony at a miscarried trial may be used, to contradict
evidence he gives at a subsequent trial, as proof of the truth of what was previously said.
At para 48 it was put this way:
" …If the contradiction reasonably gives rise to an inference of guilt, s. 13 of the Charter
[the right not to be compelled to give evidence; comparable to s 25(d) New Zealand Bill of
Rights Act 1990] does not preclude the trier of fact from drawing the common sense
inference."
The different approaches were summarised in para 8:
" … both parties view with scepticism the idea that the trier of fact can truly isolate the
purpose of impeaching credibility from the purpose of incrimination. They agree on the
problem but disagree about the solution. The appellants‘ solution … is that unless the
statements used to contradict the present testimony were innocuous when made at the
first trial, and still innocuous at the second trial, they should be altogether excluded, i.e.
even for the limited purpose of challenging credibility. … Otherwise, they fear, the
contradictions may well be used by the trier of fact for the forbidden purpose of
incrimination. The Crown also recognizes the troublesome nature of the distinction but …
says that fair trial considerations absolutely require that the contradictions in the evidence
of an accused be exposed. The Crown then goes further … in saying that the trier of fact
should be able to make of the contradictions what it wishes, including drawing an inference
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of guilt, and indeed that a realistic appraisal of the trial process permits no other
conclusion, human nature being what it is."
The resolution of this problem is reasonably easy where, as in Henry, the court is
concerned with prior testimony, as opposed to out of court, unsworn, statements.
Testimony is advanced for its truth, so if a witness had previously given evidence to one
effect, it seems appropriate to use that on a later trial as evidence of its truth where it
conflicts with what the witness now testifies.
In Australia, s 60 of the uniform evidence Acts has been interpreted to allow prior
testimony to be used as proof of its truth, at least as far as intended, as opposed to
unintended, assertions are concerned (Lee v R (1998) 195 CLR 594 (HCA)).
In New Zealand, clause 33 of the Evidence Bill sets out proposed "truthfulness rules",
including a rule that the rules about hearsay evidence "do not apply to exclude evidence
about reputation that relates to truthfulness". This formula, "do not apply to exclude",
appears to mean that such evidence may be admissible for a hearsay purpose, that is, as
evidence of its truth. The position here, however, is far from clear. If a court transcriber
(judge's associate) were to be called as a witness to give evidence of what the accused
had said at an earlier trial, to rebut what the accused has said at the present trial, that
would not be hearsay evidence as defined in the Bill, because it would be evidence about
a previous statement by a witness (see cl 4 definition of "hearsay statement"). Again, while
this evidence would be admissible on the issue of credibility, it is not clear whether it is
also admissible for the truth of what the accused previously said.
Currently, s 10 of the Evidence Act 1908[NZ] covers the position, insofar as it permits
witnesses to be cross-examined about their previous inconsistent statements. Judicial
opinion on whether the previous inconsistent statements admitted under this provision are
evidence of their truth has varied from the mid-nineteenth century. Cross on Evidence,
para 9.53, states that the present law is that they are not proof of their truth, citing Tepaki v
Police [1967] NZLR 337, and at para 9.54 the learned authors say that the rationale for
this is "simply another instance of the pseudo-logic occasionally indulged in by lawyers",
while they acknowledge that previous statements made on oath may raise different issues
than those made under differing circumstances.

Monday, December 19, 2005

The evil that men think
If I am offended, not by what I see a person doing, but by what I think he might do later,
have I observed behaviour that the criminal law calls "offensive"?
Further, if I have gone out of my way to see what the person is doing, can I complain? He
might have been unobservable by all but the most inquisitive.
Obviously, judges may disagree over what amounts to offensive behaviour. They may also
disagree over whether offensive behaviour is nevertheless insufficiently serious to warrant
the intervention of the criminal law.
Cases on questions such as these are encountered by all first-year law students. Far from
being confined to serve as minor intellectual irritants for novices, such matters also cause
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disagreement among senior judges.
In R v R (2005) 21 CRNZ 610 (CA) the issues included whether it was offensive behaviour
for the appellant to have concealed himself in his curtained van and taken pictures of
uniformed schoolgirls as they arrived at school. He could only be observed with difficulty,
and was observed by a police officer who went up to the van and peered through a gap in
the curtains. One might wonder, at this point, whether such conduct by the police officer
might itself be offensive. In any event, one of the Judges in the Court of Appeal, who is not
named in the Court‘s single judgment, thought the appellant‘s behaviour was not, in law,
"offensive". The conduct was, this Judge thought, amenable to innocent interpretation
(para 39):
"Had the photographer been, for example, a police officer taking photographs for the
purposes of a criminal investigation or a paparazzi [sic] taking photographs for a
newspaper or magazine, the observable behaviour would have been identical."
But would it necessarily be sufficient to know more? If there was evidence, for example,
that the photographs were to be used for sexual gratification, would the taking of the
photographs then be offensive? This point did not require consideration by the majority in
R, because they found that the behaviour was, albeit marginally, offensive.
This point was, however, considered in Rowe v Police 12/12/05, John Hansen J, HC
Dunedin CRI 2005-412-000051. The same Mr "R" took photographs in the University
Library. Perhaps learning from his earlier brush with the law, he did not, on this occasion,
resort to subterfuge. While his actions were in plain view, there was insufficient evidence in
the case to prove what he was photographing. On the point of whether the behaviour
would be offensive if more was known, the Judge observed (para 46):
"…It is the action that must be offensive. As a matter of logic, if the observer has no
knowledge of what is being photographed the content of the photographs cannot be used
to create the necessary level of offence. But the Judge has gone further. She has referred
to the downloading of material to the laptop, and possibly the other circumstances as well,
as creating in the mind "the need to determine legitimacy". It is unclear from [this] how the
need to determine legitimacy would arouse feelings of anger and/or potential disgust [the
legal test for offensiveness], or what is the evidential basis for such a finding. While it may
raise a need to investigate further, it falls short of what is required in the criminal sense."
His Honour also noted that in the earlier case, the Court of Appeal had referred to the
possibility that evidence of the defendant‘s purpose "may be relevant in considering and
weighing to strike the balance between competing interests" (para 47). That, however, was
said in relation to purpose that is evident to those observing the behaviour (see paras 3134 of R v R, above).
Unfortunately, the Supreme Court refused leave to appeal from the decision in R v R,
because the question of law was not framed in sufficiently general terms to come within
the Court‘s jurisdiction: Rowe v R [2005] NZSC 40 (23 June 2005).
This discussion highlights the importance of the distinction between the impact on us of
our own thoughts, and the impact on us of other people‘s conduct.
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Thursday, December 22, 2005

The more, the merrier
How straight-laced are Quebeckers? One would have thought this was a silly-season
question. And yes, the people of Quebec are called Quebeckers. In R v Labaye [2005]
SCC 80 (21 December 2005) the Supreme Court of Canada had to decide whether acts of
indecency included group sex by consenting adults in an environment where any
spectators were also voluntary on-lookers. The larger a court, the more likely it is that
there will be dissent. Here, the court split 7 – 2.
The majority held that in the circumstances the group sex was not indecent. What is
remarkable about this is the complexity of the legal test for indecency, which was
summarised at para 62 as:
"Indecent criminal conduct will be established where the Crown proves beyond a
reasonable doubt the following two requirements:
1. That, by its nature, the conduct at issue causes harm or presents a significant
risk of harm to individuals or society in a way that undermines or threatens to
undermine a value reflected in and thus formally endorsed through the Constitution
or similar fundamental laws by, for example:
(a) confronting members of the public with conduct that significantly interferes
with their autonomy and liberty; or
(b) predisposing others to anti-social behaviour; or
(c) physically or psychologically harming persons involved in the conduct,
and
2. That the harm or risk of harm is of a degree that is incompatible with the proper f
unctioning of society."
The vetting of members of this private club (L‘Orage Club, Montreal) meant, held the
majority, that there was no such harm as was required by this test.
The minority placed less emphasis on the private nature of the club, and applied what had
hitherto, in their view, been the traditional test, the community standards. Interestingly, they
referred to JS Mill (para 105) as underpinning the majority‘s emphasis on the need for
harm, and they criticized this on the grounds that behaviour may be criminalised without
there being an identifiable harm:
"In the case at bar, the offence relates to social morality. To place excessive emphasis on
the criterion of harm will therefore make it impossible to give effect to the moral principles
in respect of which there is a consensus in the community."
Noting that evidence indicated that only 2 to 5% of Quebeckers engaged in group sex
(para 138), the minority concluded (para 153):
"Our analysis does not permit us to conclude that the Canadian community would tolerate
the performance, in a commercial establishment to which the public has easy access, of
group sexual activities on the scale of those that took place in this case."
The Canadian Charter of Rights and freedoms was not cited in this case, but it makes the
rights and freedoms it guarantees "subject only to such reasonable limits prescribed by law
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as can be demonstrably justified in a free and democratic society" (clause 1). Relevant
Charter rights are (clause 2) freedom of conscience, thought, belief, opinion, peaceable
assembly, and association. (And see the comparable provisions of NZBORA, s 5, 13, 14,
16, 17.) Even if the minority in Labaye is correct, and the Canadian community would not
tolerate group sex in the circumstances in which it occurred in that case, the further
question should be whether that intolerance is justified in a free and democratic society.
The harm-based analysis applied by the majority surely has a role here.
A "companion case" was also decided yesterday by the same Court, with the same split in
judges: R v Kouri [2005] SCC 81 (21 December 2005). Here, the question was whether
group sex in a bar was indecency, where entrance was restricted to people who agreed
that they were "liberated". Incongruously, entrance was also restricted to "couples", a
rather charming nod in the direction of propriety. Important for the majority was the
effective restriction of entry to those who knew very well what they were in for.
I should add a technical point. In Kouri, the minority judges dissented by using the same
reasoning they employed as the minority in Labaye. Strictly speaking, the law was
established in Labaye, and the minority were compelled to follow it. If they were to reach a
conclusion different from that of the other Judges, they should have done so by applying
lawful reasoning. For example, they may have decided that there was sufficient social
harm arising from the relevant conduct to make it criminally indecent. Alternatively, and
admittedly, impractically, the minority should have required argument on whether the law
as established in Labaye should be changed.

Monday, January 16, 2006

Revising history
Where a trial has, in the opinion of an appellate court, involved a miscarriage of justice, the
appeal against conviction should be allowed,
"Provided that the Court of Appeal may, notwithstanding that it is of opinion that the point
raised in the appeal might be decided in favour of the appellant, dismiss the appeal if it
considers that no substantial miscarriage of justice has actually occurred."
These statutory words are copied in many jurisdictions throughout the common law world.
The High Court of Australia has recently given its attention to their meaning in Weiss v R
[2005] HCA 81 (15 December 2005).
One of the fundamental problems faced by those who have to interpret texts of any real
vintage (this one is early 20th century), is whether to try to determine what those who used
the language intended it to mean then, and to apply that meaning now, or, whether to give
the text the meaning that best serves the interests of society now.
The High Court of Australia in Weiss used the former approach, on the rather spurious
basis that this was necessary as a way of rejecting interpretations that would, in effect,
result in all appeals being allowed wherever there was any error (miscarriage of justice) at
trial, and interpretations that are based on a perceived need to protect a "right" to trial by
jury by avoiding the appellate court‘s substitution of its own verdict for that of the jury at a
new trial. These reasons for the Court's approach are spurious because the currently
accepted approach to the proviso (albeit not fully worked out) does not require retrials
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merely because error is found to have occurred at the original trial: the requirement is that
the error affected the outcome of the trial.
Having gone that far with history, using it as justification for attacking a misperceived fault,
the High Court then changed tack, emphasising (para 31) that it is the language of the
statute, not secondary sources or materials that matters. However, the Court had, by its
view of history, set itself on a new interpretative course. But this cannot disguise the real
question, namely, which approach to determining the meaning of the statutory language is
appropriate, historical meaning or current policy?
Three fundamental propositions were stated, para 39:
"Three fundamental propositions must not be obscured. First, the appellate court must
itself decide whether a substantial miscarriage of justice has actually occurred. Secondly,
the task of the appellate court is an objective task not materially different from other
appellate tasks. It is to be performed with whatever are the advantages and disadvantages
of deciding an appeal on the record of the trial; it is not an exercise in speculation or
prediction. Thirdly, the standard of proof of criminal guilt is beyond reasonable doubt."
These, it might be thought, are not particularly informative. They are intended to be borne
in mind by appellate courts when they apply what may now be called the Weiss approach
to the proviso: the court must make its own assessment of the whole of the record of the
trial to decide whether it proved the accused‘s guilt beyond reasonable doubt (para 41).
The proviso can only be applied (ie it is a necessary, but not always a sufficient condition –
as indicated next - for application of the proviso) if the court (para 44)
"… is persuaded that the evidence properly admitted at trial proved, beyond reasonable
doubt, the accused's guilt …"
However, the proviso should not be applied in some cases (para 45):
"… there may be cases where it would be proper to allow the appeal and order a new trial,
even though the appellate court was persuaded to the requisite degree of the appellant's
guilt. Cases where there has been a significant denial of procedural fairness at trial may
provide examples of cases of that kind."
Pursuant to this approach, the appellate court acts as a substitute jury, albeit one that has
not seen or heard the witnesses. Compensating for that absence of contact with the
witnesses, the appellate court is apparently to be particularly mindful of the high standard
of proof.
Well, how did the High Court deal with the case before it in this appeal?
The issue, on this approach, came down to whether a reasonable doubt about the
accused‘s guilt could have existed in view of a contest between whether a confession by
him in his (second) police interview was made as a result of improper inducement by a
police officer. The miscarriage of justice at trial had been wrongful admission of evidence
of the accused‘s bad character. That is, could the accused‘s explanation of why he made
the confession have been rejected because of the miscarriage of justice?
Put this way, it would probably appear to most people that there should be a re-trial.
However, the High Court remitted the case to the Court of Appeal (Victoria) so that it could
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carefully examine the record of the trial in the light of the approach to the proviso it laid
down (para 57):
"… one question for the Court of Appeal was whether, considering all of the evidence at
trial, these matters of character could be put aside as unimportant side issues when
viewed in the context of the whole trial, particularly as the evidence in the trial included the
powerful testimony of confessions to police which the appellant did not contest making,
although he sought to explain how they came about. If they could, attention could focus
upon whether the videotaped confession (which the appellant had undoubtedly made)
established, beyond reasonable doubt, his guilt of murder. Or was there a reasonable
possibility that he had made a false confession?"
With respect, it is difficult to imagine how evidence suggesting the accused has little
appreciation of the difference between right and wrong can possibly be ignored in a
contest in credibility between the police officer and the accused.
The cumbersome Weiss approach to the proviso may lead a court to overlook the obvious.
It is an unnecessary rejection of a century of judicial progress, without a demonstration of
any particular problem, let alone a search for a less drastic remedy.
If an appellate court does not apply the proviso, it may order a new trial. It therefore seems
strange, given this ability to return the case to a jury, for Weiss to require the court to
ignore what effect an error might have had (or, the absence of an error might have) on the
jury - the current approaches - and instead focus (if "focus" is the word for such an
obscure exercise) on the court's perception, taking into account the guilty verdict, of the
likelihood of guilt.
Furthermore, Weiss, perhaps unintentionally, emphasises the difference between the
broad approach taken to matters that come before appellate courts pursuant to the royal
prerogative (Mallard v R [2005] HCA 68 (15 November 2005), noted here 24.11.05, not
cited in Weiss), and the narrower approach to those that come pursuant to the ordinary
criminal appeals procedure. Under both Mallard and Weiss, the court must consider all of
the evidence. But under the Mallard (prerogative) approach, the court is not restrained by
the view of the facts that must have been taken by the trial jury. One might wonder why, on
an ordinary criminal appeal, as held in Weiss, the jury's view should be a constraint.
Whether it is good policy to maintain such a distinction is doubtful. Republican Australians
might be surprised to learn that they get better quality justice via the Queen.

Friday, January 20, 2006

Three major themes
Three topics of general interest were touched upon by the Privy Council in Grant v R
(Jamaica) [2006] UKPC 2 (17 January 2006): (1) the interrelationship between the right to
a fair trial, and the balancing of constituent rights; (2) the discretion to exclude evidence
where its prejudicial effect exceeds its probative value, and the relationship of this
discretion to the right of the accused to a fair trial; and (3) whether the proviso can be
applied to dismiss an appeal when potentially significant evidence was never before the
jury (including, on the facts of this case, an illustration of what is "potentially significant"
evidence).
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Right to a fair trial, and balancing
The Privy Council referred to laws similar to those in effect in Jamaica, including decisions
of the European Court of Human Rights. The established model is that the accused‘s right
to a fair trial is absolute, but rights that are subsidiary to that are subject to balancing
against each other. See Mathias, "The Accused‘s Right to a Fair Trial: Absolute or
Limitable?" [2005] New Zealand Law Review 217.
At para 17 of Grant, the Privy Council put it this way:
"The Strasbourg court has time and again insisted that the admissibility of evidence is
governed by national law and that its sole concern is to assess the overall fairness of the
criminal proceedings in question: see, for example, Kostovski v Netherlands (1989) 12
EHRR 434, para 39; Windisch v Austria (1990) 13 EHRR 281, para 25; Lüdi v Switzerland
(1992) 15 EHRR 173, para 43; Saidi v France (1993) 17 EHRR 251, para 43; Doorson v
Netherlands (1996) 22 EHRR 330, para 67; PS v Germany (2001) 36 EHRR 1139, para
19. The specific rights set out in article 6(3) of the European Convention (and thus, by
analogy, section 20(6) of the [Jamaican] Constitution [see below]) are "specific aspects of
the right to a fair trial" (Kostovski v Netherlands, above, para 39) or "particular aspects of
the right to a fair trial" (Doorson v Netherlands, above, para 66), and the right to a fair trial
can never be compromised in any circumstances. But the constituent rights in article 6 and
section 20(6) are not themselves absolute: Brown v Stott (Procurator Fiscal, Dunfermline)
[2003] 1 AC 681, 704. The Strasbourg court has been astute to avoid treating the specific
rights set out in article 6 as laying down rules from which no derogation or deviation is
possible in any circumstances. What matters is the fairness of the proceedings as a
whole."
Section 20(6) provides:
"(6) Every person who is charged with a criminal offence—
(a) shall be informed as soon as reasonably practicable, in a language which he
understands, of the nature of the offence charged;
(b) shall be given adequate time and facilities for the preparation of his defence;
(c) shall be permitted to defend himself in person or by a legal representative of his
own choice;
(d) shall be afforded facilities to examine in person or by his legal representative the
witnesses called by the prosecution before any court and to obtain the attendance
of witnesses, subject to the payment of their reasonable expenses, and carry out
the examination of such witnesses to testify on his behalf before the court on the
same conditions as those applying to witnesses called by the prosecution; and
(e) shall be permitted to have without payment the assistance of an interpreter if he
cannot understand the English language."
These, then, are capable of being compromised in the balancing exercise, which the Privy
Council described in Grant (also in para 17) as follows:
"Just as section 13 of the Constitution recognises that individual rights cannot be enjoyed
without regard to the rights of others, so the Strasbourg court has recognised the need for
a fair balance between the general interest of the community and the personal rights of the
individual, and has described the search for that balance as inherent in the whole
Convention: Sporrong and Lönnroth v Sweden (1982) 5 EHRR 35, para 69; Sheffield and
Horsham v United Kingdom (1998) 27 EHRR 163, para 52; Brown v Stott, above, p 704.
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Thus the rights of the individual must be safeguarded, but the interests of the community
and the victims of crime must also be respected. An example, not based on the present
facts, illustrates the point. In Jamaica, as in England and Wales, as already noted, the
statement of a witness may be adduced in evidence if he is shown to have absented
himself through fear of the consequences to him if he gives evidence. In the case of a
prosecution witness, such fear is likely to have been induced by or on behalf of a
defendant wishing to prevent adverse evidence being given. As observed by Potter LJ in R
v M(KJ) [2003] EWCA Crim 357, [2003] 2 Cr App R 322, para 59, echoed by Waller LJ in R
v Sellick [2005] EWCA Crim 651, [2005] 1 WLR 3257, paras 36, 52-53, it would be
intolerable if a defendant shown to have acted in such a way could rely on his human
rights under article 6 (or section 20) to prevent the admission of hearsay evidence. Where
a witness is unavailable to give evidence in person because he is dead, or too ill to attend,
or abroad, or cannot be traced, the argument for admitting hearsay evidence is less
irresistible, but there may still be a compelling argument for admitting it, provided always
that its admission does not place the defendant at an unfair disadvantage."
Obviously, where the need to ensure fairness to the accused is paramount, as clear a
definition, as is possible, of fairness needs to be established. It is on this central point that
further elaboration is needed. I have suggested, in the article referred to above, that a fair
trial meets two essentials: (1) there is an opportunity for the jury properly to apply the law,
and (2) that application of the law is to the facts determined without bias.
The concern in Grant was whether the admission of the hearsay evidence would create
bias against the accused by undermining his ability to challenge that evidence; whether, in
other words, admission of the hearsay statement created an inequality between the
prosecution and the defence.
The Board carefully set out the safeguards that the law provided for accused persons
faced with such hearsay evidence (para 21). These included strict criteria for establishing
the unavailability of the witness as a precondition for admission of his written statement,
enhanced rights of the defence to call evidence to challenge the truthfulness of the
evidence, and a need for the judge to give special directions to the jury cautioning them on
what weight to give the hearsay evidence. Also among these safeguards is the next topic
to be considered here: the discretion to exclude the evidence where its prejudicial effect
exceeds its probative value.
Probative value and prejudicial effect
I have recently written on this topic: "Probative value, illegitimate prejudice and the
accused‘s right to a fair trial" (2005) 29 Crim LJ 8. In essence, my point is that the
discretion to reject evidence on this ground, which involves a so-called balancing of
probative value against prejudicial effect, is flawed because the balancing, or weighing,
notion suggests that only a high level of unfairness to the accused will outweigh highly
probative evidence. That in turn suggests that trial fairness doesn‘t matter so much if the
accused is obviously guilty. The real question, I suggest, is whether the evidence has
sufficient probative value to be admissible bearing in mind the law‘s reluctance to allow
hearsay evidence; if it does have sufficient probative value, then it is admissible, subject to
the trial still being fair for the accused.
The Privy Council has taken this approach in Grant, para 21:
"Section 31L acknowledges the discretion of the court to exclude evidence if it judges that
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 127

the prejudicial effect of the evidence outweighs its probative value. In R v Sang [1980] AC
402, some members of the House of Lords (notably Lord Diplock at pp 434, 437 and
Viscount Dilhorne (pp 441-442)) interpreted this discretion narrowly, and in Scott v The
Queen [1989] AC 1242, 1256-1257, the Board appears to have accepted that reading. It is
not, however, clear that the majority in R v Sang favoured a similarly narrow interpretation
(see Lord Salmon at pp 444-445, Lord Fraser of Tullybelton at p 449 and Lord Scarman at
pp 453, 454, 457). In any event, it is, in the opinion of the Board, clear that the judge
presiding at a criminal trial has an overriding discretion to exclude evidence which is
judged to be unfair to the defendant in the sense that it will put him at an unfair
disadvantage or deprive him unfairly of the ability to defend himself. Such a discretion has
been recognised by the Court of Appeal in R v Donald White (1975) 24 WIR 305, 309, and
R v Michael Barrett, above. It has been recognised by the Board in Scott v The Queen,
above, pp 1258-1259 and Henriques v The Queen [1991] 1 WLR 242, 247: both these
appeals concerned the admission of depositions, but the need for a judicial discretion to
exclude is even greater when the evidence in question has never been given on oath at
all. In England and Wales, the discretion has been given statutory force: see section 25(1)
of the Criminal Justice Act 1988; R v Lockley [1995] 2 Cr App R 554, 559-560; R v Gokal
[1997] 2 Cr App R 266, 273; R v Arnold [2004] EWCA Crim 1293, para 30. Conscientiously
exercised, this discretion affords the defendant an important safeguard."
Thus, whether one takes a broad or a narrow approach to the so-called balancing, or
weighing, of probative value against prejudicial effect, doesn‘t matter, because the
overriding criterion is whether admission of the evidence would make the trial unfair for the
accused.
In para 26 of Grant the Board analysed the circumstances of the trial and gave reasons for
their conclusion that the admission of only one of two hearsay statements caused
unfairness to the accused. Grant was accused of murder. He had been approached by the
victim in a threatening manner while urinating by some bushes at night. He claimed the
person had a gun. He took out his own gun and fired at the victim several times. The victim
turned and ran. Grant chased him and fired several shots again. The evidence diverged
crucially at this point: the hearsay statement that was admitted in evidence was of a
witness, Bryant, who said he saw the victim lying face down on the ground when he was
approached and shot several times. The victim died from wounds he had received in the
back. Grant denied approaching the victim and shooting him like that, saying in evidence
that he fired after him because he thought he was still at risk of attack: he relied on self
defence. A hearsay statement by another person, Kinglock, was excluded from evidence. It
would have confirmed the first part of the episode: someone approaching Grant while he
was urinating, then shots being heard and the person running and throwing something
(this, if Grant‘s evidence had credibility, would have been a gun) away.
In summary, the trial was unfair because (para 26):
"It is, in the Board's opinion, plain that fairness required the admission of Kinglock's
statement. If admitted, it might not have been understood to exonerate the appellant. The
proliferation of shots to the back of the deceased was a formidable problem for him to
overcome. The jury might have convicted anyway, and been entitled to do so. But the jury
should have known how, according to Kinglock, in large part corroborating the appellant,
the incident began. The appellant was entitled to have his case assessed, and his own
evidence evaluated, in the light of all the available evidence. … [the judge] could have
invited prosecuting counsel to adduce Kinglock's statement in evidence. Had that
invitation, improbably, been declined, the judge could, on grounds of fairness, have
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declined to admit Bryant's statement unless Kinglock's statement were also admitted or
could, in the last resort, have introduced the statement of Kinglock herself (R v Oliva
[1965] 1 WLR 1028, 1035-1036). … The Crown having given the defence notice of its
intention to adduce the statement of Kinglock as well as the statement of Bryant at the
trial, defence counsel appears to have been taken by surprise when on the second day of
the trial prosecuting counsel applied to adduce the statement of Bryant, but not that of
Kinglock. … It was, however, the responsibility of prosecuting counsel and the trial judge to
ensure that the proceedings were fair, and they failed to do so. This failure was
compounded by an inadequate direction on Bryant's evidence. The jury were given no
encouragement to scrutinise it with particular care, and were not alerted to apparent
discrepancies between it and the evidence of Constable Wynter (or, of course, the
statement of Kinglock)."
These points illustrate the two aspects of trial fairness: the need to avoid bias in the
opportunity the jury has to determine the facts, and the need to ensure the jury has an
opportunity correctly to apply the law.
The proviso
Finally, Grant illustrates consideration of whether to apply the proviso. That is, whether to
dismiss the appeal against conviction notwithstanding that errors at trial had occurred. The
statutory criterion is whether errors had amounted to a "substantial miscarriage of justice".
The meaning of this phrase is critical, and it is still being worked out after over a century of
consideration by courts in the common law countries.
As is usual, the proviso did not receive detailed treatment by the Board, which simply
concluded, para 27:
"It would not be appropriate to apply the proviso in a case where potentially significant
evidence was never before the jury."
This means that, in the context of Grant, the evidence of Kinglock was "potentially
significant", even though "it might not have been understood to exonerate the appellant"
(para 26, above). It was corroboration of Grant‘s version of how the incident started that
was "potentially significant": "The appellant was entitled to have his case assessed, and
his own evidence evaluated, in the light of all the available evidence" (ibid). This was so,
even though the partial defence of provocation was not relied on. The second part of the
incident, not covered in Kinglock‘s evidence, would be most unlikely to be the basis for a
successful defence of self defence, as the Board recognised: "The proliferation of shots to
the back of the deceased was a formidable problem for him to overcome. The jury might
have convicted anyway, and been entitled to do so" (ibid).
Plainly, the rationale for the application of the proviso, not elaborated by the Board, is that
the trial was not fair. No matter how strong the case, an unfair trial cannot sustain a
conviction.

Monday, January 23, 2006

Illegal acquittals
Objections to the power proposed to be given to the prosecution, in some circumstances,
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to appeal against acquittals, are usually advanced on the grounds that the finality of an
acquittal is a fundamental common law right, a matter of "due process".
The Privy Council has considered this in The State v Boyce (Trinidad and Tobago) [2006]
UKPC 1 (17 January 2006). The judgment notes different usages of the term "due
process": there is a broad sense, (para 13):
"In this sense, the concept of due process incorporates observance of all the mandatory
requirements of criminal procedure, whatever they may be."
And there is a narrow, constitutional, sense (para 14):
"… those fundamental principles which are necessary for a fair system of justice."
The absolute prohibition at common law of a challenge to the finality of an acquittal was
not, the Judicial Committee held, part of the narrower meaning of due process (para 15).
This conclusion required classifying the finality of an acquittal as a "broad principle":
"…the broad principle that a person who has been finally convicted or acquitted in
proceedings which have run their course should not be liable to be tried again for the same
offence is a fundamental principle of fairness. It is recognised as such in many
constitutions (see, for example, section 20(8) of the Constitution of Jamaica) and in
international human rights instruments: see for example article 14.7 of the UN International
Covenant on Civil and Political Rights and article 4 of Protocol No 7 to the European
Convention for the Protection of Human Rights and Fundamental Freedoms. But [their
Lordships] do not think that the principle is entirely without exceptions (see, for example,
article 4.2 of Protocol No 7) and they certainly do not think that it is infringed by the
prosecution having the right to appeal against an acquittal. The possibility of such an
appeal is accommodated in the qualification of the principle ("save upon the order of a
superior court made in the course of appeal proceedings relating to the conviction or
acquittal") in all the Caribbean constitutions to which their Lordships were referred
(Jamaica, Barbados, The Bahamas, Grenada, Dominica, Saint Lucia, Saint Vincent and
the Grenadines, Guyana, Antigua and Barbuda, Belize, Anguilla, St Christopher and Nevis,
Turks and Caicos Islands, Monserrat) as well as the international instruments which their
Lordships have mentioned."
Thus, the proceedings may not have "run their course" until any right that the prosecution
may have to appeal against an acquittal has been exercised. Once it has, the broad
principle of finality would apply.
It is sensible, of course, to permit an appellate court to correct errors that have occurred in
the application of the law during a trial, whichever side they may have favoured. This point
was made in para 16:
"…There is nothing particularly unfair or unjust about a statutory rule which enables an
appellate court to correct an error of law by which an accused person was wrongly
discharged or acquitted and order that the question of his guilt or innocence be properly
determined according to law. Such a rule exists in many countries. It is true that in Davern
v Messel (1984) 155 CLR 21 the High Court of Australia said that the common law rule
was so ancient and well settled that a statute giving a right of appeal in general terms
against the decisions of a court would not be construed as allowing the prosecution to
appeal against a decision in favour of an accused person. Express language was needed.
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But the court did not suggest that the absence of a right of appeal formed part of
fundamental due process and in the present case the language of section 65E [of the
Supreme Court of Judicature Act] is clear enough."
Other interesting points made in this case are:
 Proceedings on indictment start with the filing of an indictment; where an
information is laid indictably, that is just a preliminary to indictable proceedings but
does not form part of them (para 22).
 An "error of law" can arise wherever the judge had made a wrong determination,
regardless of whether it concerns pure law, or a mixture of fact and law. It thus can
include rulings on admissibility of evidence and on whether there is a case to
answer (para 24).
 In deciding whether a witness qualifies as an expert, it is wrong (and this was one of
the errors made by the judge in this case) to focus only on the witness‘s paper
qualifications. The judge was also wrong to call another witness solely to comment
on whether another witness should qualify as an expert (para 25, 26).
 Where an error of law has occurred, and an acquittal has resulted, the question
whether a new trial should be ordered can depend on whether a fair trial is still
possible. Here, the error of law was corrected (ie the provision creating the right to
challenge an acquittal was held to be constitutional), but the appeal was dismissed
because it could not be said that a new trial would be fair, 9 years having elapsed
since the events in question (para 26, 27).

Tuesday, January 24, 2006

Recklessness
What does "reckless" mean? Where a person can be guilty of a crime if he has acted with
a state of mind called "recklessness", we need to know whether recklessness is to be
given a subjective or an objective meaning.
As all criminal lawyers know, the meaning of recklessness was a matter of huge debate in
the latter part of the 20th century. This occurred first in relation to the crime of rape. It was
clear that having sexual intercourse intending to do so knowing that the woman did not
consent was sufficient for guilt, because "intention" is the usual mental requirement for
liability. But what about intending to have sexual intercourse, knowing that there was a risk
that the woman was not consenting, but hoping that she was? This state of mind, the
deliberate taking of a known risk, is recklessness with a subjective meaning. It is
"subjective" because the man knew of the risk.
An illustration of the objective meaning of recklessness is where a man has sexual
intercourse, thinking that the woman is consenting, but in circumstances where any
reasonable person would have been aware of the risk that she was not. This is "objective"
because it refers to what the reasonable person would have known, not what the man
himself knew.
Although it was not done with great clarity, it seems that the subjective meaning of
recklessness was applied by the House of Lords in R v Morgan [1976] AC 182, where the
offence in question was rape. It was felt, however, that policy required an objective
interpretation of recklessness for some offences, such as arson: R v Caldwell [1982] AC
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341 (HL). This view was changed, and Caldwell was overruled, in R v G [2004] 1 AC 1034
(HL). Lord Bingham put it this way, in para 32:
"conviction of serious crime should depend on proof not simply that the defendant caused
(by act or omission) an injurious result to another but that his state of mind when so acting
was culpable… . The most obviously culpable state of mind is no doubt an intention to
cause the injurious result, but knowing disregard of an appreciated and unacceptable risk
of causing an injurious result or a deliberate closing of the mind to such risk would be
readily accepted as culpable also. It is clearly blameworthy to take an obvious and
significant risk of causing injury to another. But it is not clearly blameworthy to do
something involving a risk of injury to another if … one genuinely does not perceive the
risk. Such a person may fairly be accused of stupidity or lack of imagination, but neither of
those failings should expose him to conviction of serious crime or the risk of punishment."
In New Zealand, the subjective meaning of recklessness is applied: R v Harney [1987] 2
NZLR 576 (CA), R v Tihi [1989] 2 NZLR 29 (CA).
This whole topic was aired recently in the High Court of Australia, considering New South
Wales legislation in Banditt v R [2005] HCA 80 (15 December 2005). This was a case of
rape, and the majority judges (Gummow, Hayne and Heydon JJ) held that the subjective
meaning of recklessness applied: it was necessary, for the accused to be guilty, that he be
proved to have been aware of the risk that the complainant was not consenting. Callinan J,
although agreeing in the dismissal of the appeal, thought that the legal wrangling over the
meaning of recklessness was so complex that the legislature must have intended simply
that the ordinary meaning, as determined by the jury, should apply. This, with respect, is
plainly wrong, for the ordinary meaning of recklessness can include (COD) "disregarding
the consequences or danger, etc; lacking caution; rash." When one remembers that sexual
intercourse is often indulged in rashly, it is plain that this approach would cast the net too
far.

Friday, January 27, 2006

Fingered!
What makes fingerprint evidence interesting is the increasing unlikelihood that we all have
different fingerprints. This, at least, is what ordinary old you and I might think. Fingerprints
are not genetically determined: identical twins have different fingerprints. While their
design falls broadly into a few types, at a finer level of detail they seem to be formed
randomly.
There are more human fingers than there ever have been. Often, so-called identifications
are made from incomplete prints left at the scene of a crime. Part of the print of one finger,
it is said, may be sufficient for an expert to say that it is from the accused. However many
fingers there are, there are many more "parts of fingers". Yet they are all, so it is said,
sufficient to mark us out individually. This compression of information, in a small area of
skin, is truly remarkable. Mathematicians can assert that there are something like 10 to the
power of 20 different possible patterns in a small area of finger, so, if we accept that, our
suspicions about the uniqueness of fingerprints are needlessly alarmist.
Let us assume, however, that the experts are not complacent and that they search with
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sustained vigour for people who have identical "parts of fingerprints". This amounts to
assuming that the experts, who have made a career in reliance on the theory that we all
have fingerprints that are unique, are prepared to risk making a discovery that will
undermine their livelihoods. I exaggerate, of course: even if many people on earth had the
same fingerprints, the finding of one at a crime scene that was, after allowance was made
for the distorting effects that occur in real life, not significantly different from the accused's,
would, on Baysean analysis, be highly probative.
Far from being suspicious, the courts are apparently becoming more relaxed about
fingerprint evidence. There is judicial acceptance of a trend away from the basing of
fingerprint identifications on the number of specified points of identity as between the
accused‘s print and the sample found at the crime scene. Instead of showing the court
enlarged photographs with arrows specifying points on the prints that the court should
accept as demonstrating identity, the fingerprint experts are now permitted to base their
opinions on the "quality and quantity of information in the images": R v Carter 19/12/05,
CA155/05, a phrase used in a technical paper quoted by the Court at para 75.
Important, in this approach, is peer review of the expert witness‘s opinion. This review
must, in England and Wales, be carried out by three "independent" examiners.
In Carter the Court did not go so far as to say that three independent examiners are
needed as peer reviewers before evidence of fingerprint identity will be admissible in New
Zealand. Plainly, there would be difficulties finding people who are "independent", let alone
people who are sufficiently experienced to qualify as experts, in a pool of talent that is,
presumably, rather small. Nevertheless, the Court did reiterate a requirement that Tipping
J had made of expert witnesses in the well-known case of R v Calder 12/4/95, HC
Christchurch T154/94 (where the accused was ultimately acquitted of poisoning), that the
evidence needed to have a "minimum threshold of reliability" to be admissible.
So, the need for the judge to warn the jury to exercise caution before accepting evidence
of fingerprint identification where there are relatively few points of comparison (R v
Buisson [1990] 2 NZLR 542 (CA)) has apparently been replaced by a more relaxed
approach. In Carter, the expert was unwilling or unable to indicate whether there were any
points of comparison identified (para 60), but the Court of Appeal held that no particular
direction to the jury was needed on this, because the defence, in its closing, had not
suggested to the jury that the expert was wrong. Instead, the defence, when the time came
to close its case, had merely suggested that there were innocent explanations for the
accused‘s fingerprint being at the scene.
Incidentally, the real question on which the expert's evidence is relevant, is whether there
are any significant differences between the print found at the scene and the accused's
fingerprint. As a prosecution witness, the expert will be expected to say there are none,
and it is his explanations for apparent differences that are material.
One might wonder whether, in a case where defence counsel had apparently been
discouraged (the judge having ruled the expert‘s evidence admissible) from a full assault
on the credibility of the expert, and where peer review witnesses were not called, the jury
were given a proper opportunity to reject the fingerprint evidence.
This raises the question of when a decision made as a matter of trial tactics can be
regarded as an error that caused a loss of a real chance of acquittal (assuming that if there
was a doubt about the fingerprint identification then there would have been a doubt about
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guilt); as the Supreme Court held in Sungsuwan (noted here, 26 August 2005), it is the
effect of the error, not its magnitude, that matters.

Thursday, February 09, 2006

Rushing to judgment
Cutting to the chase in trials can look unfair. Where legal submissions are necessary,
judges may be tempted to deal with them peremptorily, risking the appearance of bias. The
bounds of proper judicial conduct were crossed at the trial that was the subject of the
appeals jointly heard in Antoun v R [2006] HCA 2 (8 February 2006).
The judges of the High Court of Australia all agreed that the trial had been handled in a
way that created the appearance that the judge was biased against the defence. This
"apprehended bias", is
"the appearance of a possibility of an absence of an impartial mind on the part of the
judge"
(per Callinan J at para 83, with whom the other members of the Court agreed). As Kirby J
noted, para 28:
"…The manifest observance of fair procedures is necessary to satisfy the requirements not
only of fairness to the accused but also of justice before the public so that they may be
satisfied, by attendance or from the record, that the process has followed lines observing
basic rules of fairness. Excessively telescoping the procedures in such cases can lead to a
sense of disquiet on the part of the accused, and of objective observers whose attitudes,
where relevant, must be represented, and given effect, by appellate courts."
In this case the judge, on being told at the close of the prosecution case, that the defence
counsel for each accused would make submissions that there was no case to answer,
immediately said that such submissions would be rejected. This was said before an
opportunity to make those submissions was given. It was a trial by judge alone, but that is
not material because even in a jury trial such submissions would be heard in the absence
of the jury.
Callinan J held that the judge‘s conduct gave an appearance of pre-judgment, and
therefore, para 86:
"It follows that the apparent strength of the respondent's case, and the weaknesses of the
appellants' defence cannot be used as justification or excuse for the trial judge's
expressions of a determination to reject submissions foreshadowed, but not yet made and
developed."
Gleeson CJ put it this way, para 23:
"…The judge regarded this as a strong case of extortion. He formed the view, with good
reason, that the no case to answer submission was likely to be implausible. Yet he should
not have decided to reject it without giving counsel an opportunity to put the argument. In
the circumstances, that would not have required much time. The way in which the judge
dealt with the no case argument, and later with the question of bail, gave rise to an
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appearance of lack of impartiality. Strong as the case against the appellants appeared to
be, they were entitled to a fair hearing."
This case did not include submissions on whether the proviso could be relied upon to
dismiss the appeal. However, Kirby J noted, para 49, that the denial of the opportunity to
make submissions before decision would probably be a sufficient miscarriage of justice to
make the proviso inapplicable, and that, had the case been argued on the proviso, it would
have required consideration of Weiss v The Queen [2005] HCA 81 at [45] (see these
notes, 16 January 2006).
We might, by now, anticipate that a case of apprehended bias would be a substantial
miscarriage of justice, given the fundamental importance of the appearance of justice, but
one must acknowledge that there is, at least, an argument that whereas actual bias would
be a substantial miscarriage of justice, apprehended bias falls short of that in cases where
there was no loss of a real chance of acquittal.
Consideration of Antoun raises a number of fundamental questions. Is there a difference
between so-called "apprehended" bias and "actual" bias? If there is such a thing as
apprehended bias, does it fall within the scope of the accused‘s right to a fair hearing, or is
it an associated right? Current jurisprudence suggests that if it is the former, it is absolute,
but if it is only an associated right then it is subject to balancing against competing values.
Doesn‘t the actual decision in Antoun (that apprehended bias requires a retrial even where
the judge‘s ruling was correct) mean that the real issue in the case was not whether the
hearing had involved bias (whether actual or apprehended), but rather whether there had
been a "hearing" on the relevant issue? On analysis, the real reason a retrial was
necessary in Antoun is that the accused had been denied the right to a hearing on the
issue of whether there had been a case to answer.

Wednesday, February 15, 2006

Easy does it!
The Supreme Court‘s decision in Thompson v R [2006] SCNZ 3 (15 February 2006), in
which answers to questions at trial were held not to have caused unfairness, gives an
opportunity to reflect on the art of cross-examination.
In my view, the following ten are fundamental points that must be remembered by counsel
faced with the task of cross-examining a witness:
1. Find out beforehand the worst that the witness could say, from your client‘s point of
view.
2. It is unlikely that the witness will be compelled, by your questioning, to tell lies that suit
your client.
3. If you are trying to get the witness to change an assertion, it may be best to start by
suggesting reasons the witness may be honestly mistaken. This is because an aggressive
approach to cross-examination is less likely to find sympathy with the jury than an
approach which assumes the witness will in good faith acknowledge ordinary human
failings.
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4. An aggressive approach is unlikely to succeed with an aggressive witness. Gently
hinting at common sense reasons for the witness‘s error is preferable, especially if the
jurors are likely to accept them.
5. Where the witness can be contradicted by his own previous statement, make the most
of that by getting him to give as much "detail" as possible first, before putting the
contradicting statement. This applies as long as the witness is unlikely to have been wrong
in the previous statement, and where that earlier statement is more favourable to your
client than the witness‘s present testimony.
6. There is a duty to put your client‘s case to the witness. This can be done point by point,
in questions that take the form "Didn‘t X?", "Didn‘t Y?" etc. This is stronger than the
formula that is commonly encountered: "My client will give evidence and say that X, what
do you say to that?"
7. Don‘t ask unnecessary questions. Don‘t ask questions that are open-ended, such as
"Why do you say that?" Lead the witness as much as possible, to give your questioning a
focus that the jury understands. One of the purposes of cross-examination is to get the
witness to say what you want him to say, to score a point and/or to undermine your
opponent‘s case.
8. Don‘t ask questions that you don‘t know the answer to, unless the whole tenor of the
case points in the direction of the answer you want and any other answer would lack
credibility.
9. If you have to attack the witness as a liar, remember that this strategy may result in the
jury learning of your client‘s own bad character (including previous convictions).
10. If your client is of good character, and if you rely on that as part of your case, take
opportunities to use it in cross-examination; this can be tactically advantageous as it
should result in the judge directing the jury on your client‘s good character.
In Thompson, experienced trial counsel was drawn in to engaging in what the Court of
Appeal called a "slugfest" with the witness: see R v Thompson 16/6/05, CA445/04, para
56. This, of itself, was not necessarily an error, as the Court of Appeal noted, at para 66:
"… robust cross-examination is one of the many options open to counsel, who must be
accorded wide discretion."
But the Court added, para 69:
"Generally, counsel find it politic to conduct cross-examination with ‗a measure of courtesy‘
…."
The conclusion, upheld by the Supreme Court, was that the evidence that was
inadmissible but which was given in cross-examination, when seen in context, and in the
light of a strong warning by the judge to the jury about its use, did not cause a miscarriage
of justice.

Friday, February 17, 2006
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The "overarching requirement" of fairness
The interrelationship between the requirements that statements be made voluntarily, and
that trials be fair, was central to the unanimous decision of the Judicial Committee in
Shabadine Peart v R (Jamaica) [2006] UKPC 5 (14 February 2006).
Which is the dominant requirement? If a confession was made voluntarily, should it always
be admissible? If it was obtained wrongfully, but still given voluntarily, should it always be
admissible? Obtaining a statement wrongfully can result in lies being told which unfairly
diminish the credibility of the defence. This was the position in Shabadine Peart. Should
such a statement be admissible, because it was made voluntarily, even though it could
result in unfairness at trial? Is it necessary that the effect of the misconduct in obtaining the
statement would be to make the trial unfair, or can exclusion of the wrongfully obtained
statement be justified on broader grounds of public policy?
I should note, at this point, that this case focuses on the effect of admission of the
wrongfully obtained statement on trial fairness, when that matter would not arise unless
the statement should have been excluded on public policy grounds. If there were no public
policy grounds to exclude the statement, there could be no trial fairness objection to its
admission. Yet, once there were sufficient public policy grounds to exclude it, the appellate
court had to deal with the fair trial implications of the error.
What does Shabadine Peart decide about trial fairness? It follows a line of cases, not cited
in the judgment but referred to frequently in these notes, that puts fairness as the
overarching criterion (para 23). The most important facet of fairness is the voluntariness of
the statement by the accused, and also relevant are factors such as his youth, and
whether he received legal advice before making the statement.
The case involved breaches of Rule 3(b) of the Judges‘ Rules, which concerns restrictions
on questions that may be put to the accused after he has been arrested. The Privy Council
doubted that in the circumstances the statement could be regarded as voluntary, but, even
if voluntary, it was unfair to admit the statement in evidence (para 29). This was because it
contradicted some of the evidence given or called by the accused at trial, and could
therefore be used by the prosecution to diminish the credibility of the defence.
Well, it would only be wrong to admit such a statement if it had been wrongfully obtained in
such a way as to give rise to public policy concerns over disrepute to the administration of
justice. In my view, as stated above, the Board's comments on trial fairness were
unnecessary and misleading.
At this point in the judgment it was necessary to consider the application of the proviso –
itself an interesting topic, considered in these notes. It was held that if the statement had
been excluded, the course of the trial may have been very different and the defence may
have succeeded (para 30). This is recognisable as the criterion of whether the error at trial
had resulted in the loss of a real chance of acquittal. That was sufficient to prevent
application of the proviso. It should be noted that the Board is not, here, relying on the trial
fairness aspect of application of the proviso, but instead is, properly, determining whether
the error at trial had had significance for its result. Inconsequential errors in the application
of the public policy discretion do not, by definition, matter.
Some aspects of Rule 3(b) are also mentioned. These include the history and rationale for
the Rule, the distinction between the suspicion and accusation phases of the police
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inquiry, and judicial experience of the tendency of those who have told the truth to tell lies
to avoid pressure (paras 18 – 20).

Monday, February 20, 2006

Overcoming the void
As everyone knows, the law of Scotland has its origins in Roman-Dutch law. Its technical
language can look a little strange to English jurists. A recent Privy Council decision on
Scottish law illustrates how light can be shed on common issues. Here, in Ruddy and
others v Procurator Fiscal [2006] UKPC D2 (6 February 2006), the Judicial Committee
leant heavily on the expertise of Lord Rodger, all members agreeing with his opinion.
I will describe the case, insofar as I can, in English.
If a judicial proceeding is fundamentally flawed, so that in oft-used terminology it may be
called "null and void", or "a nullity", may its result nevertheless be regarded as final?
These appeals concerned convictions and sentences that had been imposed by a tribunal
that had no jurisdiction to act. They therefore, it was agreed, were in breach of the
appellants‘ rights to a "hearing" under s 6 of the ECHR. They had delayed 2 years before
complaining of that by bringing the actions that resulted in these appeals.
Two concepts that operate in the context of errors are waiver and acquiescence. Waiver is
active, and acquiescence is passive, acceptance that the error does not matter. They can
operate where there is delay in seeking a remedy. In the absence of an applicable time
limit on seeking redress, action must be taken within a "reasonable" time, as policy favours
finality and stability. Acquiescence may be inferred from delay and the circumstances of
the case (see paras 28, 37, 38, 46).
Here, if objection had been taken promptly, re-hearings could have been ordered before
properly constituted tribunals and proper convictions would, inevitably, have been obtained
(para 41). If a remedy was now allowed, justice might not be done in view of the effect of
the passage of time.
Lord Rodger pointed to examples where errors causing the proceedings to be a "nullity"
were nevertheless cured by acquiescence (para 48). Central to the acceptability of this is
reasoning along these lines: a defect can be waived before the conclusion of the
proceeding, so there is no reason why acquiescence after it cannot be effective (para 50).
Lord Carswell elaborated this at para 58, "…in either case … [the defendant] is
representing, expressly or tacitly, that the court is acceptable to him …".
In essence, a flaw in the proceedings can be waived or acquiesced in, even if it is
fundamental.
This is potentially relevant to a proceeding which the Supreme Court of New Zealand will
hear this week: Hansen v R (previously noted on 19 September 2005). If the Court decides
that the reverse onus provision in question, s 6(6) of the Misuse of Drugs Act 1975, puts
merely an evidential, not a legal, burden of proof on the defence, questions may arise
about convictions that have been incurred in trials where juries have been directed
differently. While a misdirection on the standard of proof will normally result in the quashing
Page 138

Mathias

Criminal Law Developments in Leading Appellate Courts

of a conviction, it is, arguably, not so fundamental an objection as lack of jurisdiction by the
tribunal. Nevertheless, given that it was possible to anticipate that the New Zealand law on
reverse onuses would be brought into line with English law, can it now be said that people
who were convicted before the change (assuming, of course, that Hansen does change
the law) acquiesced in the error?
A straightforward solution to this would be to say that Hansen changes (again, assuming
that it will change) the law from the date it is decided, and that earlier trials (but not
Hansen‘s, as these are still his proceedings) where heard under the law as it was then
correctly understood to be.

Thursday, March 02, 2006

Bad technique!
Sometimes, evidence that the accused has been convicted for committing other offences
is admissible to prove that he committed the offence with which he is now charged. Or
again, allegations that he committed other offences may be used to prove that he
committed this one. Or, yet again, allegations of offences for which he has been acquitted
may be used as evidence that he is guilty of this one.
This sort of evidence, called similar fact evidence, should only be allowed to be used in
exceptional circumstances, for the obvious reason that it will have a tendency to bias the
tribunal of fact (usually the jury) against the accused.
It must be said that the current law on similar fact evidence in New Zealand is in need of
clarification. This is largely due to the decision of the Court of Appeal in R v Holtz [2003] 1
NZLR 667; (2002) 20 CRNZ 14 (CA), where the criterion for admissibility was held to be
whether the probative value of the similar fact evidence outweighs its illegitimately
prejudicial effect:
"One of the problems with evidence of past conduct, whether labelled evidence of bad
character, propensity evidence or similar fact evidence, is the tendency to look for
principles of admissibility applicable to all such evidence in all circumstances. At a very
general level there is the broad principle that to be admissible the evidence must be such
that its probative value outweighs illegitimate prejudice to the accused in having adduced
evidence of past conduct that might be given undue weight or used improperly in
reasoning towards guilt of the crime charged. It is in the application of that general
principle in the circumstances of particular cases that difficulties arise. Often this is
because the approach adopted in one set of circumstances is taken as the rule to be
applied in a quite different case. Because of the wide variation in circumstances in which
the issue calls for consideration, the preferable approach in a particular case is that which
determines and weighs probative value and potential prejudice in the circumstances. It is
necessary to consider the nature of the evidence, what it is sought to prove, what other
evidence there is and its relationship and whether the evidence relates to prior proved
offending or to concurrent charges, all against the underlying dangers inherent in
propensity or bad character evidence." (para 35)
The so-called weighing of probative value against prejudicial effect is problematic
conceptually, and has been criticised in the leading Australian case on similar fact
evidence, Pfennig v R (1995) 182 CLR 461 per McHugh J on the basis that these were
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"incommensurables", and the Supreme Court of Canada has agreed with his criticism, in R
v Handy (2002) 164 CCC (3d) 481 (SCC); 213 DLR (4th) 385, at paras 148-149. And I
have written an article on it: "Probative value, illegitimate prejudice and the accused's right
to a fair trial" (2006) 29 Crim LJ 8.
In Phillips v R [2006] HCA 4 (1 March 2006) the High Court of Australia has confirmed that
Pfennig continues to be the authority on similar fact evidence, binding on Australian courts.
It issued a thinly-veiled rebuke to courts that sought to find reasons for departing from
Pfennig, at para 60:
"It must be said at once that it is for this Court alone to determine whether one of its
previous decisions is to be departed from or overruled …. Of course, in criminal cases it is
often necessary for trial judges and Courts of Criminal Appeal to elaborate upon rulings of
this Court; to gather together rules expressed in several cases; to apply rules to different
facts; and sometimes to reconsider rules affected by later legislation. Within spaces left by
the binding determinations of this Court, trial judges and intermediate courts retain their
proper functions …. However, these do not extend to varying, qualifying or ignoring a rule
established by a decision of this Court. Such a rule is binding on all courts and judges in
the Australian Judicature."
One misinterpretation of Pfennig, alluded to briefly in Phillips at para 62, is that it is
appropriate and sufficient to regard similar fact evidence as a form of circumstantial
evidence. This is what had occurred in Holtz. See Adams on Criminal Law, Ch2.8.19(5),
and my note for 14 October 2004. A danger of that view is that it leaves the process of
drawing inferences unelaborated by particular directions to the jury, as authorities on
inferences tend to avoid such assistance. It also tempts the court to admit the evidence, as
circumstantial evidence is just a category of admissible evidence.
Phillips and Pfennig hold that similar fact evidence must pass a high threshold before it
can be admitted (para 79):
"Criminal trials in this country are ordinarily focused with high particularity upon specified
offences. They are not, as such, a trial of the accused's character or propensity towards
criminal conduct. That is why, in order to permit the admission of evidence relevant to
several different offences, the common law requires a high threshold to be passed. The
evidence must possess particular probative qualities; a strong degree of probative force; a
really material bearing on the issues to be decided. That threshold was not met in this
case. It was therefore necessary that the allegations, formulated in the charges brought
against the appellant, be separately considered by different juries, uncontaminated by
knowledge of other complaints. This is what Pfennig and other decisions of this Court
require. To the extent that O'Keefe [a Queensland Court of Appeal decision critical of the
High Court of Australia's judgments in Pfennig] or other authority suggests otherwise, it
does not represent the law. No other outcome would be compatible with the fair trial of the
appellant."
Phillips had been charged with 8 counts of sexual offending, and had unsuccessfully
sought severance of those. Joinder was permitted on the basis that the evidence on each
charge was admissible on the others, as evidence of similar facts. The High Court
summarised the evidence and its conclusion in this way (para 56):
"The similarities relied on were not merely not "striking", they were entirely unremarkable.
That a male teenager might seek sexual activity with girls about his own age with most of
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whom he was acquainted, and seek it consensually in the first instance, is not particularly
probative. Nor is the appellant's desire for oral sex, his approaches to the complainants on
social occasions and after some of them had ingested alcohol or other drugs, his
engineering of opportunities for them to be alone with him, and the different degrees of
violence he employed in some instances. His recklessness in persisting with this conduct
near other people who might be attracted by vocal protests is also unremarkable and not
uncommon."
Bad technique, indeed, as it got Phillips to court.
The trial judge, and the Queensland Court of Appeal, had reasoned that so many similar
complaints could not have arisen by chance, so together they had credibility. The High
Court was not so slap-dash. It identified the issue on which the challenged evidence was
relevant as being consent, and it pointed out that the non-consent of one complainant
could not possibly prove that another had not consented.
One thing this case illustrates is the way judges can lose their reasoning powers in cases
of alleged sexual misconduct. There is, in other words, a grave danger of judicial bias
(probably unconscious bias) in such cases. In those circumstances, clear rules, rather than
discretions, are needed concerning the admissibility of evidence of other alleged
misconduct. The Pfennig rule is that similar fact evidence is not admissible unless there is
no reasonable view of it that is consistent with the accused‘s innocence. It must have
strong probative force, a really material bearing on the issues to be decided; its probative
force must clearly transcend its merely prejudicial effect; it must have a sufficient nexus,
some specific connection, with the issues; its probative force must be such as to make it
just to admit it (Phillips, para 54). None of those criteria were met in Phillips (para 55).
It is sad to note that in New Zealand, the Evidence Bill proposes an approach to similar
fact evidence (or, in its terminology, "propensity evidence") that applies the probative
value/prejudicial effect weighing, criticism of which is noted above. Clause 39(1) of the Bill
provides:
"The prosecution may offer propensity evidence about a defendant in a criminal
proceeding only if the evidence has a probative value in relation to an issue in dispute in
the proceeding which outweighs the risk that the evidence may have an unfairly prejudicial
effect on the defendant."
This proposal does nothing to improve our law on this point.

Thursday, March 09, 2006

What a "fair trial" means
Today, the High Court of Australia decided Nudd v R [2006] HCA 9 (9 March 2006), a case
with helpful dicta on the meaning of "fair trial". I have recently noted cases concerning
what is a substantial miscarriage of justice (see Index), and have described the two ways
in which miscarriages of justice may be considered "substantial" for the purposes of the
proviso: by depriving the accused of a real chance of an acquittal, or by causing the trial to
be unfair.
Nudd recognises that, even though the evidence of guilt may be overwhelming, there may
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be rare cases where there has nevertheless been a miscarriage of justice because the trial
was rendered unfair to the accused: see Gleeson CJ at para 6, Kirby J at 87 and 100,
Callinan and Heydon JJ at 158. The other judges, Gummow and Hayne JJ jointly decided
that no miscarriage of justice had been demonstrated to have occurred (para 25). Gleeson
CJ agreed with that conclusion.
Kirby J treated the outcome aspect (the depriving of the accused of a real chance of
acquittal) in the same way as the other judges, holding that on any approach, there was no
prospect of acquittal as the prosecution case was overwhelming, but he also gave the
most detailed consideration to the other aspect, that of the fairness of the trial. He found
this the more difficult point to decide (para 106), because the defects at trial (counsel‘s
serious incompetence, especially in not knowing the law and in failing to take detailed
instructions and consequently to advise the client) were so serious. He held that this case
was "borderline" on the question of fairness (para 109), but that the decisive point was that
the evidence against the accused was conclusive of guilt.
This might be thought to muddy the distinction between the outcome aspect and the
fairness aspect of substantial miscarriage of justice. However, I suggest that Kirby J‘s
reasoning is essentially that, from the point of view of fairness, the errors were
inconsequential, because the defence in the trial had (and could only have) been to put the
prosecution to proof, and the judge in her summing up had properly directed the jury on
the law.
I have previously suggested that a fair trial is one where the law is accurately applied to
the facts determined without bias. Applying this to Nudd, we can say that the errors at trial
(counsel‘s incompetence) did not cause the law to be applied inaccurately, nor did it cause
the jury to be biased against the accused.

Monday, March 13, 2006

Metaphysical laws
Can the law have been other than it was understood to have been at the time?
If it can, are we currently operating under a misunderstanding of the law?
Are there points of law that we are mistakenly taking for granted?
If we all think that the law says one thing, can we be wrong?
Can some future court say we were wrong, and that the law said something else?
The first of these questions concerned the Privy Council last week in Bowe v R (Bahamas)
[2006] UKPC 9 (8 March 2006). The issue involved detailed analysis of legislation, but in
essence the question came down to whether the death penalty was mandatory in the
Bahamas in 1973, notwithstanding that cases had been conducted on the basis that it
was.
The Privy Council answered the conundrum this way (para 42):
"… it took some time for the legal effect of entrenched human rights guarantees to be
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appreciated, not because the meaning of the rights changed but because the
jurisprudence on human rights and constitutional adjudication was unfamiliar and, by some
courts, resisted."
Further, it would be wrong to answer the question by now trying to assess what chance the
argument would have had of being accepted in 1973.
Instead,
"The task is to ascertain what the law, correctly understood, was at the relevant time,
unaffected by later legal developments, since that is plainly the law which should have
been declared had the challenge been presented then." (ibid)
So,
"It matters little what lawyers and judges might have thought in their own minds: in the
context of a codified Constitution, what matters is what the Constitution says and what it
has been interpreted to mean. In 1973 there was no good authority contrary to the
appellants' argument, and much to support it. In the final resort, the most important
consideration is that those who are entitled to the protection of human rights guarantees
should enjoy that protection. The appellants should not be denied such protection
because, a quarter century before they were condemned to death, the law was not fully
understood." (ibid)
At this point, it seems to be only a subsidiary consideration that there was no authority to
the contrary as at 1973, as the governing matter ("the final resort") is that those who are
entitled to human rights protection should be entitled to enjoy that protection. Questionbegging, of course, as the issue was whether the people were (not "are") entitled to that
protection.
Not to worry, for in Bowe the death sentences were quashed because the law as at 1973
was that the sentence was discretionary, not mandatory.
This interpretation was therefore carried through to the present pursuant to the legislative
provisions. The cases of the two appellants were remitted for consideration of the
appropriate penalty.
It seems, consequently, that we are governed by laws that we have not yet discovered,
and may not be discovered until we are all dead.

Tuesday, March 14, 2006

Inferences of innocence
A commonly advanced ground of appeal against conviction is that the evidence supported
an inference of innocence and the judge did not correctly tell the jury how they should deal
with inferences.
We have passed through a period when much attention was given to what inferences are
and how they should be handled. Things got rather complex as efforts were made to be
precise about this. The relationship between the process of drawing inferences, and the
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process of deciding whether something has been proved, was at the centre of this
complexity.
Some facts are proved by direct evidence: for example, a witness says that he saw
something happen. Other facts are inferred from direct evidence: the facts that are directly
proved suggest that something else is true. In turn, these inferred facts may combine, with
other inferred facts, or with directly proved facts, or with a mixture of inferred facts and
direct facts, to enable a further inference that something else is true. Wherever an
inference occurs, it is usually described as an ordinary process of logical thought.
As to proof, it is relatively easy to see that evidence of directly observed facts may prove
those facts, to the necessary standard. If the fact is an element of the alleged offence,
then, when the jury considers all the evidence in the case, it must decide whether that
element has been proved beyond reasonable doubt. But, in relation to other facts, (and
with some exceptions), no particular standard of proof is required. The jury does not have
to be instructed by the judge about the standard to which they must be satisfied that
inferred facts are proved before they can use them to support other inferences, such as an
inference of an element of the offence, as long as, ultimately, the jury tests the proof of the
elements of the offence against the standard of beyond reasonable doubt.
So, what about the inferences supporting innocence? In what has been regarded as the
leading case on inferences in New Zealand, R v Puttick (1985) 1 CRNZ 644 (CA) the
Court summarised the position:
"Inference is simply one of the mental processes which may be used by a jury in carrying
out its primary task of assessing the evidence and deciding whether or not it establishes
the guilt of the accused beyond reasonable doubt. Where the charge has several essential
elements, proof of guilt necessarily involves proof of each of those elements to the same
standard. It does not, however, require proof beyond reasonable doubt of every fact which
may be relevant to proof of each essential element.
―… It must be equally unhelpful to tell jurors that, if proven facts support two inferences of
equal weight, they should accept one and reject the other. To draw an inference either way
from such facts would be pure speculation. Jurors should not be directed to accept or
reject inferences when they have no logical basis for either step."
This could suggest (although we can be sure the Court did not intend this reading) that an
inference supporting innocence can neither be accepted nor rejected if it is equal in weight
to an inference of guilt.
A clearer account has been given in R v Seekamut 10/7/03, CA82/03:
"If on an objective basis that has regard to all the circumstances, a rational alternative to
guilt is not excluded, there must for that reason be a reasonable doubt. But the mere fact
that some of the circumstances might arguably permit an inference inconsistent with guilt
is not enough. The jury‘s function is to assess the whole of the evidence and in so doing
may conclude that a suggested alternative is not reasonably tenable."
Similarly, yesterday the Privy Council in Taylor v R (Jamaica) [2006] UKPC 12 (13 March
2006), para 18, held:
"Their Lordships agree with the submission made on behalf of the appellant that in the
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circumstances of this case it was essential that the judge … spell out the possible
inferences to be drawn … and instruct them that they must rule out all inferences
consistent with innocence before they could be satisfied that the inference of guilt has
been proved correct."
This could be read as suggesting a slightly different approach to that in Seekamut: instead
of treating the evidence as all being in a big pool, to be considered in the round to see
what ends up being proved, the process alluded to in Taylor seems to be one of deciding
first whether inferences of innocence can be ruled out, then, if they are, turning to see
whether guilt has been proved. We might, however, reasonably wonder whether this
explication is correct, insofar as it seems to place a burden of proof on the defence, and it
also seems to make an artificial distinction between stages of the reasoning process. The
correct approach would be to tell the jury that, if after considering the evidence, they are
left with a reasonable doubt about the accused's guilt, they must find him not guilty.
Because the judge in Taylor failed properly to direct the jury in this regard, the appeal
against conviction was allowed and the case remitted to determine whether there should
be a retrial.

Thursday, March 16, 2006

Legality v Common sense
Should one feel sorry for a person who, having served a sentence of imprisonment, has
his convictions quashed on appeal because the evidence against him should not have
been ruled admissible?
A concurrent sentence of two years imprisonment for two aggravated robberies was
served by the appellant "S", a 15 year-old. Then, on appeal, two High Court judges sitting
together held that the evidence of his guilt, which was entirely contained in his statement
to the police, should have been excluded, and his convictions were quashed: S v Police
14/3/06, Baragwanath and Heath JJ, HC Auckland CRI 2004-404-515.
In reality, unless his confessions were false, S was guilty and, no doubt, he deserved his
sentence. But that is to ignore the rule of law, which in this context means that punishment
can only be imposed following due process of law. If by "due process" we mean upon
lawful conviction, then S did not receive due process.
The problem arises from practicalities. Sentences take effect before rights of appeal
against convictions have been exercised. Trials proceed before rights of appeal against
evidential rulings have been exercised. Evidential rulings during a trial must be left for
appeal after completion of the trial, otherwise trials would have to adjourn to allow appeals
to be heard.
The obvious course, to minimise "false" imprisonment, would be to defer sentencing
hearings until appeals had been determined, but that is often impractical: many convicted
people would run away, or would have to be denied bail.
If there is no viable alternative to the present procedure, should people like S be
compensated? How would compensation be measured? Our assessment of the value of
due process may have to be balanced against the harm caused by the offender. The
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courts may be forced to say that the real remedy is the vindication that follows from the
quashing of the conviction: see further, my notes of 6 and 30 March 2005.
In S v Police, a police officer had told S that he wanted him to point out where burglaries
had occurred, so that files could be cleared up, and that he would not be charged with
committing them. Unexpectedly, from the officer‘s point of view, S said he had committed a
couple of aggravated robberies. He was interviewed about those, he confessed to them,
and was charged. If his initial mention of them had been a "spontaneous" utterance, his
consequential dealings with the police would not have been flawed, as the correct
procedures for dealing with young people had been followed thereafter. However, if the
initial reference to the robberies was not spontaneous, in the sense that it was made in
reliance on the officer‘s assurance that he would not be charged, then it was made in
circumstances that were in breach of the statutory procedures, and what followed,
although correct in itself, could be tainted.
The High Court held that the utterance was not spontaneous, but rather it had been made
in reliance on the officer‘s assurance. There was an error of procedure surrounding that,
so the question became whether the following procedures, which led to the making of the
confession, were indeed tainted.
The Court found it necessary, at this point, to consider the nature of causation (para 56 –
67). This came down to asking whether, in the circumstances, the non-spontaneous
utterance had been the "effective cause" of the subsequent confession. It had, and
because the use of an inadmissible statement to secure a subsequent statement was
contrary to the policy of the legislation (para 59), both were inadmissible.
A lot turned, in this case, on how the judges assessed the circumstances. It could easily
have been decided that S had, on receiving the advice to which he was entitled, decided to
make a clean breast of everything, and that that decision, rather than the earlier indication
that he would not be charged, was the effective cause of his confession. In cases like this,
where the assessment of the circumstances seems to be finely balanced, it is tempting
(but, in law, wrong) to think that the court was influenced by the common sense solution: S
had served his sentence and may as well be relieved of the convictions to give him some
incentive to obey the law.
Did the absence of any compensation for the "wrongful" imprisonment facilitate this
balancing of the circumstances?

Friday, March 17, 2006

Rights and Power
This week‘s decision of the European Court of Human Rights (Fourth Section) concerning
Application no. 23276/04 by Saddam Hussein draws our attention to some characteristics
of rights and jurisdiction.
Ideally, human rights should be enjoyed by everyone, no matter where they happen to be.
Rights, however, mean nothing unless they can be enforced. Enforcement involves an
assertion and exercise of jurisdiction by an authority with power. Rights ultimately depend
on power.
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It was argued for the Applicant that he had rights under the European Convention on
Human Rights, because he was arrested in an area where jurisdiction was exercised by
countries, as part of a coalition, that included countries that are bound by the Convention:
"He maintained that he fell within the jurisdiction of all the respondent States because they
were the occupying powers in Iraq, because he was under their direct authority and control
or because they were responsible for the acts of their agents abroad. He further argued
that he remained within their jurisdiction following the transfer of authority, and his transfer,
to the Iraqi authorities in June 2004 because the respondent States remained in de facto
control in Iraq."
The Court rejected these submissions because they were not substantiated by evidence of
the kind of power and control necessary to establish jurisdiction.
The sort of argument advanced in this case calls to mind the current international
expansion of criminal jurisdiction without there being a need for territorial control. There
are now numerous examples. One in New Zealand law is s 12C of the Misuse of Drugs Act
1975, which provides that every person commits an offence against this Act who, outside
New Zealand, does or omits to do any act that would, if done or omitted in New Zealand,
constitute an offence against s 6 (dealing with controlled drugs), s 9 (cultivation of
prohibited plants), s 12A (manufacturing, producing, supplying equipment or precursor
substances for use in manufacturing or cultivating), s 12AB (knowingly importing or
exporting precursor substances for unlawful use), or s 12B (laundering proceeds of drug
offences). Consequently, courts in New Zealand have jurisdiction over the proscribed
behaviour no matter where in the world it occurs. The offender need not be a New
Zealander, and the offence need have nothing to do with New Zealand. Once the offender
is in New Zealand territory he can be charged. See also s 7A of the Crimes Act 1961 for
other examples of this sort of extension of jurisdiction.
Jurisdiction to punish does not, as these examples show, depend on the exercise of
territorial control. Are rights limited by territorial control?
If an Iraqi committed in Iraq what we in New Zealand call a drug dealing offence, and then
came to New Zealand, it is likely that he would enjoy the protection of our Bill of Rights,
and of the International Covenant on Civil and Political Rights, to which New Zealand is a
signatory. So, if evidence had been obtained against him in Iraq by methods that would
have contravened his rights if he were in New Zealand, a court in New Zealand would
apply New Zealand law to determine the admissibility of that evidence on a charge for the
offending against s 12C.
For an analogous illustration, see the rejection by English courts of evidence obtained by
torture, including torture in a foreign country, discussed in these notes on 11 August 2004.
In this sense, then, rights do extend beyond the limits of territorial control of the State in
which they may be recognised. Was the European Court wrong to require a demonstration
of power and control by the respondent States?
The difficulty faced by the Applicant is that the power to try him is asserted by the Iraqi
Government, the existence of which is endorsed by the UN Security Council, and that
Government is not a party to the ECHR which establishes an obligation to enforce the
rights on which he sought to rely. To enforce those rights, the Applicant would have to be
tried by a court in one of the respondent States.
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Thursday, March 23, 2006

School Rules, OK!
Yesterday, the House of Lords decided Begum v Denbigh High School [2006] UKHL 15 (22
March 2006), a case that has some bearing on how a provision commonly found in Bills of
Rights is to be understood.
The relevant provision in New Zealand is s 5 of the Bill of Rights:
5. Justified limitations - Subject to section 4 of this Bill of Rights, the rights and freedoms
contained in this Bill of Rights may be subject only to such reasonable limits prescribed by
law as can be demonstrably justified in a free and democratic society.
In Begum, the interpretation of article 9 of the ECHR was in issue, and it can be seen that
art 9.2 corresponds to s 5 of NZBORA:
"Freedom of thought, conscience and religion
9.1 Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief, in
worship, teaching, practice and observance.
9.2. Freedom to manifest one's religion or beliefs shall be subject only to such
limitations as are prescribed by law and are necessary in a democratic society . . .
for the protection of the rights and freedoms of others."
The difference in wording is immaterial, because neither s 5 nor art 9 seeks to establish a
set of procedural steps that courts must apply in deciding whether limitations on rights are
justified.
Lord Bingham, at para 31, emphasised that what matters is the practical outcome (ie
whether a rule is an unjustified limitation of a right), not the quality of the decision making
process that led to it (ie not, on the facts of this case, whether the school authorities
reasoned correctly when they decided upon the rule).
Lord Hoffmann agreed, saying at para 68:
" … article 9 is concerned with substance, not procedure. It confers no right to have a
decision made in any particular way. What matters is the result: was the right to manifest a
religious belief restricted in a way which is not justified under article 9.2? The fact that the
decision-maker is allowed an area of judgment in imposing requirements which may have
the effect of restricting the right does not entitle a court to say that a justifiable and
proportionate restriction should be struck down because the decision-maker did not
approach the question in the structured way in which a judge might have done. Head
teachers and governors cannot be expected to make such decisions with textbooks on
human rights law at their elbows. The most that can be said is that the way in which the
school approached the problem may help to persuade a judge that its answer fell within
the area of judgment accorded to it by the law."
Begum suggests that a formalistic approach to the decision, about whether a right has
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been subject to unjustified limitation, is inappropriate, and that it is the practical outcome
that matters. In Begum the school rule that proscribed the wearing of religious clothing was
held, in the particular circumstances of this case (it is important to recognise that the Law
Lords were not usurping Parliament‘s power by seeking to rule on the validity of legislation
that gave the power to make rules to the governing body of each school), not to be an
unjustified limitation of the right to express religious belief. The school in question had
carefully considered its rule about uniforms, in the context of the composition of its roll and
the views of the community it served. Lord Bingham concluded, para 34:
"On the agreed facts, the school was in my opinion fully justified in acting as it did. It had
taken immense pains to devise a uniform policy which respected Muslim beliefs but did so
in an inclusive, unthreatening and uncompetitive way. The rules laid down were as far from
being mindless as uniform rules could ever be. The school had enjoyed a period of
harmony and success to which the uniform policy was thought to contribute. On further
enquiry it still appeared that the rules were acceptable to mainstream Muslim opinion. It
was feared that acceding to the respondent's request would or might have significant
adverse repercussions. It would in my opinion be irresponsible of any court, lacking the
experience, background and detailed knowledge of the head teacher, staff and governors,
to overrule their judgment on a matter as sensitive as this. The power of decision has been
given to them for the compelling reason that they are best placed to exercise it, and I see
no reason to disturb their decision."
In Hansen, noted here 19 September 2005, alternative interpretations of a section that has
a limiting effect on the presumption of innocence are under consideration. The Begum
approach would look at the practical outcome of each. One would require an accused to
establish innocence on the balance of probabilities. This is a serious limitation on the
presumption of innocence. In the absence of any evidence that Parliament deliberately
intended (ie intended after deliberation) that that limitation should be imposed, the
alternative interpretation, that the section requires the accused to raise a reasonable doubt
about his guilt, should be preferred. In deciding whether Parliament intended the more
limiting meaning, it must be relevant to note that when the section was recently reenacted, there was no Report from the Attorney-General to the effect that the provision
appears to be inconsistent with any of the provisions of NZBORA, as is required by s 7. In
the absence of an express parliamentary intention to limit the presumption of innocence,
the courts should not impose such a limitation through interpretation.
On this approach, s 5 works as a guide to Parliament when it considers legislating to limit
rights. This point was made by the Chief Justice in argument during the Supreme Court
hearing in Hansen v R. It also reminds courts engaged with provisions that may impinge
on rights to look for indications of legislative intent to limit rights.

Tuesday, March 28, 2006

Two points of conduct
In Ebanks v R (Cayman Islands) [2006] UKPC 16 (27 March 2006) the Privy Council
reminded us of a couple of fundamental points:
- when a client instructs that he will not give evidence, that instruction must be in
writing and signed by the client.
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- counsel in cross-examining must put his client‘s case, including allegations that
the witness is lying, even if the client is not going to give, or call, evidence to
establish that fact.
In Ebanks, the appeal against conviction for murder was brought on the grounds of failure
by counsel to carry out the client‘s instructions in the conduct of his defence, and that this
resulted in an unfair trial.
Here again, we have the difficult topic of trial fairness, and again the Privy Council divided
3 – 2 on this issue. We saw a similar split in Howse v R (see these notes for 10 October
2004), in a Board that was differently constituted but with some overlap in membership. In
Ebanks, Lord Rodger gave the decision of the majority (Lords Carswell and Mance
agreeing) upholding the conviction, and the dissenters were Lord Steyn and Sir Swinton
Thomas. In Howse, the majority, upholding the convictions, were Lords Hutton and
Carswell, and the dissenters were Lord Rodger and Sir Andrew Leggatt.
In Ebanks, the reason that persuaded the majority that there had not been unfairness
emerged from a consideration of counsel‘s conduct at trial, when he appeared to be
regularly consulting with his client in a way that was consistent with a carefully conducted
defence. In those circumstances, it was possible, notwithstanding the absence of a written
record, to reject the suggestion that counsel had not followed the client‘s instructions.
The minority in Ebanks focused on the conduct of the hearing in the Cayman Islands Court
of Appeal. They held that this had involved a failure of due process, because the Court had
wrongly refused to allow the appellant to supplement his affidavit with oral evidence. That
Court had also been wrong in its understanding of the duty of counsel in cross-examining
to put the client‘s case that the police witnesses were lying. The Court had inferred that
these allegations were not put because Mr Ebanks had instructed that he would not give
evidence, and that his post-conviction claim that he wanted to give evidence was wrong
(para 42 per Lord Steyn). This, Lord Steyn (with Sir Swinton Thomas agreeing) held, was a
material irregularity, potentially prejudicing the appellant. It seems that in his affidavit filed
in the Court of Appeal, Mr Ebanks had not addressed the point about what he had
instructed counsel about whether he would give evidence. Lord Steyn considered that if he
had been allowed to give oral evidence on that, counsel may well have agreed that he had
indeed given that instruction. If that had happened, he would have been denied a fair trial.
Sir Swinton Thomas agreed, emphasising the significance of the absence of a written
record of the client's instructions, despite his waiver of privilege.
Process takes priority over substance. It cannot be said that guilt can be determined
reliably at an unfair trial. Lord Steyn applied, mutatis mutandis, a passage from Wade and
Forsyth, Administrative Law, 9th Ed (2005) at 506-508 (see para 40 of his judgment - here
I have italicised the passage from the textbook):
" "Procedural objections are often raised by unmeritorious parties. Judges may then be
tempted to refuse relief on the ground that a fair hearing could have made no difference to
the result. But in principle it is vital that the procedure and the merits should be kept strictly
apart, since otherwise the merits may be prejudged unfairly. Lord Wright once said:
'If the principles of natural justice are violated in respect of any decision it is, indeed,
immaterial whether the same decision would have been arrived at in the absence of the
departure from the essential principles of justice. The decision must be declared to be no
decision.'
The dangers were vividly expressed by Megarry J, criticising the contention that 'the result
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is obvious from the start':
'As everybody who has anything to do with the law well knows, the path of the law is
strewn with examples of open and shut cases which, somehow, were not; of unanswerable
charges which, in the event, were completely answered; of inexplicable conduct which was
fully explained; of fixed and unalterable determinations that, by discussion, suffered a
change.'
. . . Judges are naturally inclined to use their discretion when a plea of breach of natural
justice is used as the last refuge of a claimant with a bad case. But that should not be
allowed to weaken the basic principle that fair procedure comes first, and that it is only
after hearing both sides that the merits can be properly considered."
―Although made in the administrative law context, these observations are also germane to
the question whether the Court of Appeal could have declined to hear oral evidence on the
ground that it would make no difference. To have decided the case on such a basis would
have been unfair and contrary to due process. After all, it is entirely possible (and even
likely) that Mr St. John Stevens [counsel for Mr Ebanks at trial]would have made the same
core concession that Mr McGrath [Attorney for Mr Ebanks] made, viz that the Appellant
insisted that he made no confession to the police."
One must, of course, make allowances for the differing circumstances of each case, but it
is interesting to observe that a judge (Lord Rodger) who could uphold the trial in Ebanks
as being fair, was such a strong dissenter in Howse.
The dicta in this case about counsel‘s duty to put the case to witnesses in crossexamination, even where evidence is not being called to establish the points, in effect
amplify Rule 10.02 of our Rules of Professional Conduct for Barristers and Solicitors.

Wednesday, March 29, 2006

Good character again
Once again, see Index, the topic of the significance of absence of a good character
direction has concerned the Privy Council: Gilbert v R (Grenada) [2006] UKPC 15 (27
March 2006). Their Lordships indicated that a forthcoming case also concerns this subject:
Bhola v The State (Trinidad and Tobago) [2006].
Gilbert makes the point that there is a duty on counsel for the defence to ensure that the
trial judge understands that a good character direction is sought: para 11, citing Thompson
v R [1998] AC 811 (PC). Omission of the direction requires attention to two matters: was
the trial thereby rendered unfair to the accused, and did the omission render the verdict
unsafe? (citing for these, Teeluck and John v The State [2005] UKPC 14 at para 39, noted
here, 1 April 2005).
Whereas it may have seemed on some readings that the law requires the direction to be
given as a matter of course, in Gilbert it was emphasised that the requirement is that the
direction should "normally" be given (para 15, citing R v Aziz [1996] 1 AC 41). That is, the
issues of fairness and effect on the result are examined in the particular circumstances of
each case. That, of course, is obvious for the result point, and Gilbert makes it clear that
fairness is also a matter to be determined on the particular circumstances. There are, thus,
no hard or inflexible rules about whether fairness requires the direction, rather the nature
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of the issues in each case must be examined: para 20, citing Lord Bingham in Singh v The
State [2005] UKPC 35 at para 14.
Here, then, the circumstantial evidence of guilt was substantial (para 18), and the
accused‘s good character was wholly outweighed by the nature and coherence of the
circumstantial evidence (applying a phrase used by Lord Hope in Balson v The State
[2005] UKPC 6, para 37). The absence of the good character direction therefore had no
effect on the fairness of the trial or on its result.
One must observe, with respect, that the question of fairness, which is a procedural
matter, will be swamped by the question of result, which is an evidential matter, unless the
two are kept distinct. Certainly, the Privy Council here, at para 19, noted that the trial was
fair in all other respects, even being "unduly fair" [sic] in that the judge refrained from
commenting on the accused's failure to give evidence. Nevertheless, the risk remains that
the impression will be given that unfair procedure may be cured by strong evidence, which
is undoubtedly not what the Privy Council intended to convey.
The difficulty is that a good character direction is aimed at assisting the jury to evaluate the
weight to be given to the evidence, and here it was the complainant's evidence. In fairness
terms, the direction is concerned with the avoidance of bias. What is relevant to bias is, not
the strength of the prosecution evidence, but whether the absence of the direction put the
accused at a disadvantage. On the facts of Gilbert, where the accused was a minister of
religion, his previous good character was probably taken for granted by the jury. Therefore,
it could safely be concluded that there was no unfairness to him occasioned by the
absence of a good character direction.

Monday, April 03, 2006

You may not get what you want ...
The crime of attempting to commit a crime has come under scrutiny in L v R [2006] NZSC
18 (30 March 2006), which concerned the state of mind required for liability.
The facts of L were extraordinary. The charge, faced by L, a 49 year old woman, was
attempting to sexually violate a 15 year old male. She tried to cause his (presumably erect)
penis to penetrate her vagina, being reckless as to whether or not he consented to that. In
the circumstances, it seems to have been the case that his lack of consent should have
been apparent to her.
The legal question was whether, to be liable for the attempt, L had to intend that he not
consent, or was it sufficient that she merely be reckless (ie that she knowingly took a risk)
as to his lack of consent. The question arose because the crime of attempting to commit a
crime requires the accused to have an intent to commit that crime.
Plainly, L intended that the penis enter her own vagina, and she did acts in an effort to
bring that about. Was that intent sufficient? Or, in addition, did she need to be reckless
about the male‘s lack of consent? Or, did she need to intend both penetration and his lack
of consent?
There has been some division among the jurists on this general issue. As Simester and
Brookbanks, Principles of Criminal Law, point out at para 6.1.1, the decision is one of
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public policy. Criminalising attempts is often justified because of the danger posed to
society by a person who sets out to cause harm. That is, one whose intention is
dangerous, albeit that his (here, her) acts may not constitute actual harm. This sort of
deliberation suggests that intention should be given a narrow meaning, so as to exclude
people who are reckless about circumstances such as consent. But, that narrow meaning
would create anomalies (as has been pointed out by Professor Ashworth, cited ibid):
imagine two men who set out to have sexual intercourse with two women. Both men are
reckless as to consent, and neither woman consents. One man succeeds in penetration,
and is guilty of rape. The other fails to penetrate, and, under this narrow view, is guilty of
neither rape nor attempt to rape.
In L the Supreme Court held that recklessness (in the sense of absence of a reasonable
belief in consent) as to circumstances is sufficient for liability for the attempt: what has to
be intended here is the act of penetration.
All well and good. We are left with a lingering image of the facts of the case. In future, will
people charged with sexual violation claim they did not consent, and that the other person
should be charged?

Tuesday, April 04, 2006

Balancing "cogency" of wrongfully obtained evidence
Simmons v R (Bahamas) [2006] UKPC 19 (3 April 2006) gives us an opportunity to
highlight the distinction between "fairness" when that term is used in the context of the
exercise of the public policy discretion to exclude evidence, and "fairness" in the separate
sense of trial fairness for the accused.
The two appellants were convicted of murder. Included in the evidence against them were
statements they had made to the police. These statements, referred to as confessions,
although they were partly exculpatory (and, one accused who gave evidence adopted
what he had said to the police), were obtained in breach of the appellants‘ constitutional
right to be informed of the availability of legal advice before they spoke to the police.
Breach of that right gives rise to a judicial balancing exercise to determine whether to
admit or exclude the statement. This balancing exercise is a public policy discretion,
having nothing to do with the fairness of the trial. It arises because of the conflict between,
on the one hand, the public‘s right to have suspects prosecuted and offenders brought to
justice, and, on the other hand, the public‘s right to have officials comply with the law in the
investigation of offences. The only sanction that courts can impose on officials who act in
breach of the law in this context is to exclude evidence that they obtain thereby.
Sometimes, in carrying out this balancing exercise, judges say that the cogency of the
evidence is a factor strongly favouring its admission. An important observation on this point
was made by the Privy Council in this case, para 26:
"The Board has one other concern about the judge's balancing of the respective interests
of the prosecution and the defence on the issue of fairness: the evident importance which
she attached to the confession being "very cogent evidence against Simmons." Their
Lordships cannot accept that the potency of such evidence is necessarily a factor in favour
of its admission. If, by denying a suspect his constitutional right to see a lawyer and
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perhaps be advised against making a statement, the state's case is thereby strengthened
by a confession, it is by no means self-evident that fairness demands its admission rather
than its exclusion."
However, in New Zealand the cogency of the evidence is routinely taken into account in
this balancing exercise: R v Shaheed [2002] 2 NZLR 377 (CA), especially at paras 151152. At para 151 the joint judgment (Richardson P, Blanchard and Tipping JJ) states: "A
trial is not to be regarded as potentially unfair by reason of the admission of evidence
unless that evidence may lead to an unsafe verdict." That, with respect, needs to be read
with some caution. A safe verdict is not a cure-all for trial unfairness. That point was made
strongly by Lord Steyn (Sir Swinton Thomas concurring) in Ebanks v R (Cayman Is) [2006]
UKPC 16 (27 March 2006), noted 28.3.06, at para 40. The Supreme Court acknowledged
the same point in Sungsuwan v R [2005] NZSC 57 (25 August 2005), noted 26.8.05, per
Elias CJ at para 6 (putting as alternatives trial unfairness and unsafe verdicts), Tipping J at
112 (lack of a fair trial is itself a miscarriage of justice without the need to consider its effect
on the verdict).
If I may, I should add that "cogency", which means being convincing or compelling, is
always a matter for the jury. It is usually called the "weight" that is to be given to the
evidence. Weight is separate from the question of admissibility, except on occasions where
it is possible for a judge to conclude that no reasonable jury could give the evidence any
weight. The Privy Council is correct to see no reason to link cogency to admissibility.
However, this is not the end of the matter. What is being considered is not the admissibility
of the evidence, but rather whether, as admissible evidence, it should be excluded
because of the objectionable way in which it was obtained. The question whether
convincing or compelling admissible evidence should be excluded is, appropriately, part of
the weighing of the public interest in bringing suspects to justice. There is, though, a
difficulty: the cogency of the evidence is also appropriately considered on the other side of
the balance, where weight has to be given to the public interest in prevention of such
abuse of process as would bring disrepute to the administration of justice. One might
properly object to the inclusion of "cogency" in the weighing process on the basis that it
falls on both sides of the scales.
That aside, having said that the exclusion of evidence to prevent the trial being unfair to
the accused is separate from the public policy discretion, I should now make the distinction
clear. A fair trial for the accused is one where the law is accurately applied and the facts
are determined without bias. There may be flow-on effects of a wrongful exercise of the
public policy discretion, in the sense that the trial may not be one where the law has been
accurately applied. The question, in terms of trial fairness, of the significance of the error,
will be determined, not by the strength of the other evidence against the accused, but by
whether the error put the accused at a disadvantage in the trial. I made this point in the
note on 29 March 2006, discussing Gilbert v R (Grenada) [2006] UKPC 15 (27 March
2006).
Simmons is an example of the error in applying the public policy discretion not affecting
the fairness of the trial. The statements in issue were partly exculpatory and the accused
who gave evidence adopted what he had said. The judgment does, however, focus on the
strength of the other evidence of guilt, concluding, para 31, that acquittals would have
defied all reason. The relevance of this point is that the proviso could be applied: the error
in admitting the statements did not amount to a "substantial miscarriage of justice." The
error caused neither trial unfairness, nor the loss of a real chance of acquittal.
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Wednesday, April 26, 2006

Seeing and believing
Eyewitness identification evidence may need to be treated with some circumspection, and
juries are usually given a direction on the special need for caution before relying on such
evidence. In some jurisdictions, these warnings are required by statute, although, as is the
case in New Zealand, the points required to be covered are not spelt out in great detail.
The common law antecedent of these directions is known as the Turnbull direction,
originating in the English Court of Appeal‘s decision R v Turnbull [1977] QB 224.
In Edwards v R (Jamaica) [2006] UKPC 23 (25 April 2006) the Privy Council indicated that
there are some practices that should not be permitted at trials where identification is an
issue and the prosecution relies on evidence of an eyewitness to the offence. These are:
(1) The eyewitness should not be permitted to identify the accused in the dock as the
offender. The prosecution should, in general, adopt other means for establishing that the
accused is the person who was arrested (para 22):
"… it is only in the most exceptional circumstances that any form of dock identification is
permissible: cf the discussion in the Scottish devolution appeal Holland v HM Advocate
[2005] UKPC D1, 2005 SLT 563. It may be borne in mind that this was far from being a first
identification and it can fairly be said that the dock identification may have had little impact
on the minds of the jury. It is, however, an undesirable practice in general and other means
should be adopted of establishing that the defendant in the dock is the man who was
arrested for the offence charged."
(2) A police officer should not be permitted to give in evidence his opinion on why an ID
parade was not considered to be necessary (para 23).
(3) The police should not give in evidence the fact that a warrant was obtained for the
arrest of the accused, or of the information on which the police acted, as this is hearsay
and potentially highly prejudicial (para 23).
(4) The police should not give in evidence the fact that a potential witness was unwilling to
come forward (para 23).
(5) The police should avoid confronting the eyewitness with the suspect (para 25).
There is, at this point – para 25 – a possibly unintentional suggestion by the Board that
hearsay evidence might be given to establish the link between the person described to the
police as the offender, and the suspect:
"The arresting officer would have been quite capable of establishing that the appellant was
the person pointed out to him by Bailey [the eyewitness] near the Mango Tree Bar, so it
was unnecessary to ask Bailey to come to the station to confirm that."
This, however, should be read as referring to "establishing" in an investigatory, pre-trial,
sense, and not as "establishing" in evidence at trial.
In this case, the eyewitness to the killing had been standing next to the victim, and the
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bullet that killed the victim had passed through the eyewitness. The offender had been
trying to rob the eyewitness, who suddenly and unsuccessfully tried to grab the gun. The
eyewitness was hospitalised for 4 weeks, and it was 2 months after the killing before he
saw the accused near the same bar. He claimed that the accused was the offender. In his
first description of the offender, given 5 days after the incident while he was in hospital, the
eyewitness failed to mention a prominent birthmark on the accused‘s face, he was unable
to say what sort of trousers the offender was wearing, and he claimed that the time he had
to observe the offender was a couple of minutes although it must have been shorter than
that. The circumstances in which the offender was observed were good: inside a bar in the
morning with good lighting.
The Privy Council was concerned that there could have been an erroneous association of
ideas arising from the location of the offence and the subsequent identification being
similar, and that the judge had not adequately warned the jury of the dangers in accepting
the evidence. The conviction was therefore unsafe.
In New Zealand, the Evidence Bill 2006, clause 122, almost exactly repeats the current
provision on the need for judicial warning: Crimes Act 1961, s 344D. The slight difference
is that instead of requiring the judge to "include the reason for the warning", the Bill
requires the judge to "warn the jury that a mistaken identification can result in a serious
miscarriage of justice". The need for a warning arises "In a criminal proceeding tried with a
jury in which the case against the defendant depends wholly or substantially on the
correctness of 1 or more visual or voice identifications of the defendant or any other
person …". The inclusion of voice identification is new to the Bill.
The Bill contains other provisions relating to the admissibility of visual identification
evidence. It is important to note that here the concern is with admissibility, not with the way
admissible evidence is treated at trial. These provisions, for visual identification, are in
clause 41, and they concern the implications of whether or not a formal identification
procedure was used at the investigatory stage. The criterion for admissibility is proof, on
the balance of probabilities, that the evidence is reliable. The Bill does not say to what
extent, if any, this reliability should be assessed by reference to the other evidence in the
case. It seems plain that the other evidence should not be included in the assessment of
the reliability of the visual identification evidence, and that the focus should be on the
circumstances in which the identification was made.

Wednesday, April 26, 2006

Public policy and degrees of misconduct
Public policy exclusion of evidence is sometimes still spoken of by courts as if it was a
means of protecting the accused‘s right to a fair trial. This was done yesterday by the Privy
Council in Williams v R (Jamaica) [2006] UKPC 21 (25 April 2006). A statement had been
obtained from the accused when he was aged 12, in breach of the procedures laid down
for the interviewing of young suspects (para 27). The Board concluded, at para 28:
"…the circumstances of the appellant's detention and of the taking of the statement were
such as to create a significant amount of unfairness to him. Their Lordships cannot
conclude that in all the circumstances of the case it was fair to admit the statement."
While the Board was not expressly referring to trial fairness, the expressions "unfairness to
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him" and it not being "fair to admit" the statement do suggest that trial fairness is the object
of concern. Another point in this extract that is misleading is the expression "a significant
amount of unfairness".
My view is that in these situations the courts are not excluding the evidence for reasons
that have anything to do with trial fairness. The probative value of the evidence is not
relevant to the decision on admissibility in these cases (see, for example, my note for 4
April 2006 concerning "cogency"). It is not the accused‘s guilt that matters, it is the
objectionable way in which the evidence was obtained that is critical. This is why the
discretion, in this area, is best called the public policy discretion. It is true that, historically,
this discretion evolved from – and remains part of - the court‘s inherent power to prevent
an abuse of process. In turn, that power has been referred to as giving rise to a discretion
to exclude evidence in the interests of "fairness", or, sometimes, "fairness to the accused".
But these are not references to trial fairness.
One of the reasons for making this distinction between the public policy exclusion of
evidence, and the exclusion of evidence to ensure trial fairness, is to preserve the concept
of the absolute nature of the accused‘s right to a fair trial. In the above quotation from para
28 of Williams, the expression "a significant amount of unfairness" could, wrongly, suggest
that fairness of trial exists in gradations, and that some forms of trial unfairness are
acceptable. I have given examples of misuse of this terminology in "The Duty to Prevent
an Abuse of Process by Staying Criminal Proceedings" in Essays on Criminal Law – A
Tribute to Professor Gerald Orchard (Brookers Ltd, 2004), 133, 146.
What, it is respectfully suggested, the Privy Council should have said in Williams, is that
the breaches of the Directions on the conduct of interviews of young persons that occurred
in this case were sufficiently serious that admission of the statement obtained thereby
would be an abuse of process. The evidence was excluded to prevent the administration
of justice being brought into disrepute, as would occur if the courts appeared to endorse
the police misconduct. In that context it is appropriate, if one must use the "fairness"
terminology, to speak of degrees of unfairness, because official misconduct comes in
degrees.
There may be cases where trial fairness could be relevant to the admission into evidence
of a statement that had been obtained wrongfully. But it must be remembered that, at the
stage when the ruling on admissibility has to be made, the effects of admission on the
defence will not be known: the Judge will not know whether the defendant intends to give
or call evidence, let alone what any such evidence would be. There is a difference
between using fairness as grounds for excluding evidence, and using fairness in
considering, as an appellate court, whether to apply the proviso. It is the appellate court
that is best placed to evaluate the effect of an erroneous admission of evidence, and,
when the public policy discretion has been exercised in favour of admitting the evidence, it
may be only retrospectively that the trial can be said to have been unfair.

Monday, May 01, 2006

A difference of reasonable minds
Fairness can be a very difficult matter to agree on, as is demonstrated in cases where
judges have differed among themselves: see, for illustrations, notes for 10 October 2004,
10 July 2005, 28 August 2005, 9 December 2005 and 7 March 2006. Applications to
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extradite suspects to other jurisdictions where fairness of trial may be questioned give rise
to the issue of what is an acceptable risk of unfair trial in the foreign court. In
Bagdanavicius [2005] UKHL 38 (noted 26 May 2005) it was held that extradition must be
refused if there are "substantial grounds" for believing there to be "a real risk" of
mistreatment in the foreign jurisdiction.
In Moloney v New Zealand [2006] FCA 438 (21 April 2006) the Federal Court of Australia
(Madgwick J) held (para 120) that the burden, on appeal, was on the defendants (those
resisting extradition) to show there would probably be an injustice in extradition. This might
(it is difficult to say, as the point is not discussed by Madgwick J) be an easier standard to
satisfy than that required by the House of Lords in Bagdanavicius.
That aside, Moloney points to some areas in New Zealand criminal law that are not selfevidently fair. Diplomatically, Madgwick J acknowledges (para 108) that "reasonable minds
may and do differ on what constitute the incidents of a fair trial", so that, in effect, this is a
difference between friends. No insult being intended, the Federal Court held that, judged
as it must be by the standards of Australian law (Bannister v New Zealand (1999) 86 FCR
417), trial of the charges in New Zealand would probably be unfair.
Moloney holds that New Zealand criminal law falls short of the Australian standard of
fairness in the following respects:
(1) In cases of historical allegations, in Australia judges must warn the jury about the
dangers inherent in accepting the evidence of complainants (this is called the direction in
Longman v R (1989) 168 CLR 79 (HCA)), whereas the New Zealand Court of Appeal has
rejected the mandatory requirement of a warning, preferring to leave the need for a
warning as a matter for the judge to decide: R v M 13/11/95, CA187/95. This was held to
be the factor that made the difference between Australian and New Zealand law
sufficiently serious to prevent extradition. Australian courts regard the Longman direction
as being "a vital requirement for a just trial in a case of long delay" (para 109). But there
were other factors too.
(2) Whereas in Australian law it is clear that the charges would have to be heard
separately, because similar fact evidence would be inadmissible, this was not so clear in
New Zealand law (citing R v Holtz [2003] 1 NZLR 667, 675 (CA)). While this uncertainty
made this factor less than decisive, it was, nevertheless, "a circumstance exacerbating the
disabilities" caused to the defence and arising from the delay (paras 117, 123).
(3) Australia has rejected the use of representative charges (S v R (1989) 168 CLR 266
and KBT v R (1997) 191 CLR 417 (HCA)), whereas they are acceptable in New Zealand:
para 110, quoting R v Accused [1993] 1 NZLR 385, 389 (CA). The objections to
representative charges concern vagueness as to when the offence for which the accused
is convicted occurred, and what facts were accepted as proof of it.
There was, in summary, between Australia and New Zealand "a fundamental difference as
to the content of an effective right to a fair hearing, such right being recognised … as a
basic human right" (para 113).
Apologists for New Zealand law might argue that, vague though the law may be,
everything would turn out alright in the end, as appellate courts can take an overview and
correct unfairness. Such wooliness is, indeed, behind the development of the law to this
unsatisfactory state. Disturbingly, New Zealand has been led into this difference of
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"reasonable minds" by some of our foremost judges: participants in New Zealand Court of
Appeal decisions cited in Moloney include Cooke P (now, Lord Cooke), Gault P,
Richardson J (subsequently P), Casey, Hardie Boys, and Keith JJ. In this area, rules are
preferable to discretions, and precision must be pushed as far as it will go.
Having said that, it should be acknowledged that a face-saving appeal against Madgwick
J‘s decision in Moloney could result in a different view of New Zealand‘s approach to
fairness. It could be held that Madgwick J was wrong to consider that in Australia a
warning was inevitable in the circumstances of the case(s), citing Doggett v R (2001) 182
ALR 1 (HCA), where McHugh J dissented in holding that no warning was required in that
case, as an illustration of how the need for a warning can be controversial. That would
make the position on warnings as uncertain in Australia as it seems to be in New Zealand.
Further, while the risk of evidence of other complainants being admissible on a similar fact
basis seems to be high in New Zealand, it cannot be discounted in Australia either,
because the merits of the case (correctly recognised as not relevant to the extradition
decision) may give other complaints high probative value as corroboration. Such
corroboration would, in turn, reduce the need for a warning in Australian law. The result
could be that New Zealand‘s law on fairness is not significantly different from Australia‘s.
That, however, could be said to mean that the law on fair trials is equally unsatisfactory in
each country.

Wednesday, May 03, 2006

Thou art far more fair than she ...
Is Australian criminal law really fairer than New Zealand‘s? In Moloney v New Zealand
[2006] FCA 438 (21 April 2006) (noted here on 1 May 2006), Madgwick J thought it is. It is
arguable that his approach to this matter was wrong. He should have used as fundamental
a point that he did note, namely that since New Zealand, like Australia, is a party to the
International Convention on Civil and Political Rights, and, further to what he noted, that
since New Zealand, unlike Australia, has the accused‘s right to a fair trial included in a Bill
of Rights, courts in New Zealand are unlikely to tolerate an unfair trial.
The question would then have been, would New Zealand judges be likely to interpret their
rules of evidence in a way that results in unfairness to the accused?
It is not a matter of comparing the rules in Australia with those in New Zealand, as
Madgwick J did, because it is the result of the application of the rules that is critical. The
real question in Moloney was, does the right to a fair trial in New Zealand have overriding
importance?
I have argued that it does: see "The Accused‘s Right to a Fair Trial: Absolute or Limitable?"
[2005] New Zealand Law Review 217. I must acknowledge, however, that the mere fact
that the eponymous question has to be asked indicates that in New Zealand there has
been some doubt over whether the accused‘s right to a fair trial overrides other rights and
interests. My conclusion in that article was that the majority of senior New Zealand judges
appear to accept the absolute view of the accused‘s right to a fair trial. Concern over the
status of trial fairness in New Zealand should focus on the grounds on which judges
disagree over that.
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In Moloney, Madgwick J gave two main reasons for concluding that trials of the relevant
charges, allegations of historical sexual misconduct going back 22 to 31 years, on balance
would be unlikely to be conducted fairly in New Zealand, if fairness is assessed by
Australian standards. Each reason has its weaknesses.
The first reason concerned judicial warnings to the jury about the reasons that evidence by
complainants about events that are allegedly remembered after so long a time may be
unreliable, and reasons why the accused may be disadvantaged in challenging such
allegations. In Australia such warnings, in cases of delay of this length, are apparently
mandatory. That, at least, was the view of Madgwick J, and we may for present purposes
assume that he was correct on this point. In New Zealand they are discretionary. What,
then, is the significance of this difference?
As suggested above, the question should have been, would New Zealand judges be likely
to decline to warn the jury about those matters in the circumstances of these cases? And,
if they did not give the warning, would convictions be likely to be upheld on appeal; that is,
would the Court of Appeal recognise that failure to give the warning amounted to a
substantial miscarriage of justice?
The current state of development of the law in New Zealand is such that, while we may be
reasonably sure that a trial judge would warn the jury, if he did not, we cannot be sure that
an appellate court would regard that omission as a substantial miscarriage of justice. The
problem of appellate recognition of substantial miscarriage of justice is not confined to
New Zealand: the Privy Council not infrequently differs among its members on this. There
is, therefore, reason for some unease on this score.
The second reason that Madgwick J gave was that in Australia the charges would be
heard at separate trials, because the evidence of each complainant was only relevant to
the allegations made by that complainant, whereas it seemed that in New Zealand a court
would be likely to regard the evidence of some complainants as corroborative of the
evidence of others, so that some joinder of trials may occur. This area of the law of
evidence concerns what is usually called "similar fact" evidence. Essentially, where
different complainants make similar allegations, one tends to increase the likelihood that
another is true, unless there was evidence that they had colluded to concoct falsely similar
stories. The proper focus of similar fact evidence, where it is admissible, is on the weight
to be given to the evidence of the complainant whose allegations are being decided. The
great danger of this evidence is that juries will go straight to a conclusion that the accused
is the kind of person who does this sort of thing, so he must be guilty. In other words, the
error would be to convict the accused for what is now alleged because of what he is said
to have done before, rather than because this complainant is believable.
The law about similar facts has been problematic everywhere. This has often been
because its admissibility has been linked to the criterion of whether the probative value of
the evidence outweighs its illegitimately prejudicial effect. I have discussed this in
"Probative value, illegitimate prejudice and the accused‘s right to a fair trial" (2005) 29
Crim LJ 8. In Moloney, Madgwick J considered that in Australia the similar fact evidence
would not be admissible. Assuming that to be so, would it be admissible in New Zealand?
A leading case on this is R v Holtz. I have discussed this case in Misuse of Drugs, para
306, as follows:
"There could appear to be some withdrawal from the requirement of hallmark or striking
similarity in R v Holtz [2003] 1 NZLR 667; (2002) 20 CRNZ 14 (CA). But whether that is so,
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and if so, whether it is to be taken as a generally applicable modification of the law, may be
doubted. The Court observed at para 35 that it is wrong to look for principles of
admissibility applicable to all evidence of past conduct in all circumstances. Identity was
disputed in relation to some of the allegedly similar facts, and at para 43 the Court merely
required a credible strand of circumstantial evidence pointing to the accused as the
offender. However, a more rigorous requirement appeared at para 47, where it was stated
that the evidence must be truly probative and cogent. In full, this crucial paragraph reads
as follows:
"[47] The care with which evidence of similar acts is scrutinised is justified because of the
prejudice that inevitably arises from the risk of guilt being improperly inferred from mere
propensity or disposition evidenced by previous bad conduct. But, where the evidence is
truly probative and cogent, admission is appropriate so long as the circumstances are
such that, while allowing the probative value of the evidence to be availed of, the risk of
improper use can be avoided by appropriate directions to the jury."
"It should be noted here that the requirement is that the risk of improper use of the
evidence can be avoided, not just reduced to a level where it is outweighed by the
probative value of the evidence."
If this criterion is applied strictly the "trial according to law" aspect of the right to a fair trial
would be protected. Unfortunately, it cannot be said for certain, at present, that the
"avoiding" of improper use of the evidence would be required, instead of merely the risk of
improper use being "outweighed" by the probative value of the evidence. Again, on this
point, one cannot be sure that judges in New Zealand would interpret this rule of evidence
in a way that would ensure the dominance of the accused‘s right to a fair trial.

Thursday, May 04, 2006

Inchoate offences and the scope of mens rea
We have already noted the Supreme Court‘s decision in L v R (see note for 3 April 2006),
in which the mental elements of an attempt to commit an offence that could be committed
recklessly were held to include the same recklessness. Yesterday, the House of Lords
reached a different conclusion in R v Saik [2006] UKHL 18 (3 May 2006), which concerned
the statutory definition of "conspiracy". Both attempts and conspiracies are what is called
inchoate offences: they are, in this sense, uncompleted substantive offences.
It is interesting to observe that legislatures can differ on what sort of behaviour, preliminary
to the commission of a substantive offence, they consider appropriate to criminalise, and
they can also differ on how precisely they wish to indicate the scope of proscribed
behaviour.
Under English law, money laundering (the relevant substantive offence in Saik) can be
committed knowingly, or by having reasonable grounds to suspect, in relation to the fact
that the money or property is the proceeds of criminal conduct. The New Zealand definition
of money laundering is broadly similar in these respects; both the Crimes Act 1961 and the
Misuse of Drugs Act 1975 contain laundering offences, and the relevant state of mind is
knowing, believing, or being reckless as to the money or property being proceeds of a
serious offence.
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There is, obviously, a difference, in that the English provision encompasses having
reasonable grounds to suspect, whereas in New Zealand the scope does not extend
beyond recklessness.
The material difference for present purposes is in the definitions of the inchoate offences.
The English statutory conspiracy is defined in s 1(1) and (2) of the Criminal Law Act
1977[UK], and, significantly, s 1(2), as interpreted in Saik, requires that, in relation to
essential circumstances that need not be known for liability for the full offence, the
accused must intend or know of them for liability to arise for the conspiracy. Thus, for
conspiring to launder property, where the full offence does not require knowledge that the
property is proceeds of criminal conduct (reasonable grounds to suspect being sufficient),
the consequence of the Saik interpretation of s 1(2) is that conspiring to launder property
requires proof that the accused knew or believed that the property was proceeds of
criminal conduct.
In New Zealand, the crime of attempting to commit an offence is defined in s 72 of the
Crimes Act 1961, which requires an "intent to commit an offence". In L v R this was
interpreted to mean, for attempted sexual violation, intention to penetrate (or, in the
peculiar circumstances of that case, an intention that penetration should occur), and
recklessness as to whether the victim consented. The policy applied in L has thus, from
this point of view, resulted in expansion of the meaning of "intent" in s 72.
In summary, the UK Parliament defined conspiracy narrowly, and the Court declined to
interpret the definition in a way that would have extended it, whereas the New Zealand
Parliament defined attempt without specifying whether it should be construed widely or
narrowly, and the Court chose a wide interpretation.

Thursday, June 15, 2006

A look at torts ...
During this strangely extended lacuna between interesting criminal cases around the
world, we have a moment to glance at yesterday‘s decision of the House of Lords in Jones
v Saudi Arabia [2006] UKHL 26 (14 June 2006).
This case concerns the civil jurisdiction of domestic courts to adjudicate on claims in tort
for damages for torture inflicted in another country by officials of that foreign country. In
contrast to the universal criminal jurisdiction provided for by the UN Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 1984 (the
"Torture Convention"), there is no corresponding universal civil jurisdiction. The claimants
in Jones sought to establish that the State Immunity Act 1978[UK] should be interpreted,
contrary to its ordinary and natural meaning, so as to permit refusal of immunity in respect
of torture claims, because such an interpretation was required by s 3 of the Human Rights
Act 1998[UK] to give effect to the Art 6 of the ECHR right of access to courts.
That claim and argument was rejected unanimously. State immunity is a procedural matter
determining jurisdiction, and does not have substantive content. There is no international
consensus recognising universal civil jurisdiction, and there is no such exception in the UN
Immunity Convention 2004. And, there is no evidence that States have recognised an
international law obligation to exercise universal jurisdiction over alleged breaches of
peremptory norms of international law. Therefore, the (assumed) restriction on access to
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the domestic courts was directed at a legitimate objective and was not disproportionate,
and the interpretation sought by the claimants could not prevail.
See also, note for 17 March 2006.

Friday, June 30, 2006

Our case against you is secret ...
No one could be surprised that included in the guarantees recognised as indispensable by
civilised peoples are the right, when on trial, to be present, and to be privy to the
prosecution evidence. In Hamdan v Rumsfeld 548 US (2006), 29 June 2006 the United
States Supreme Court held that these rights applied to detainees that the Government
proposed to prosecute in special military commissions.
Stevens J, joined by Souter, Ginsburg and Breyer JJ, wrote, in an important footnote (p 71,
n67):
"The Government offers no defense of these procedures other than to observe that the
defendant may not be barred from access to evidence if such action would deprive him of
a "full and fair trial." Commission Order No. 1, ß6(D)(5)(b). But the Government suggests
no circumstances in which it would be "fair" to convict the accused based on evidence he
has not seen or heard. Cf. Crawford v. Washington, 541 U. S. 36, 49 (2004) (" ‗It is a rule
of the common law, founded on natural justice, that no man shall be prejudiced by
evidence which he had not the liberty to cross examine‘ ") (quoting State v. Webb, 2 N. C.
103, 104(Super. L. & Eq. 1794) (per curiam)); Diaz v. United States, 223 U. S. 442, 455
(1912) (describing the right to be present as "scarcely less important to the accused than
the right of trial itself"); Lewis v. United States, 146 U. S. 370, 372 (1892) (exclusion of
defendant from part of proceedings is "contrary to the dictates of humanity" (internal
quotation marks omitted)); Joint Anti-Fascist Refugee Comm. v. McGrath,341 U. S. 123,
170, n. 17, 171 (1951) (Frankfurter, J., concurring) ("[t]he plea that evidence of guilt must
be secret is abhorrent to free men" (internal quotation marks omitted)). More
fundamentally, the legality of a tribunal under Common Article 3 cannot be established by
bare assurances that, whatever the character of the court or the procedures it follows,
individual adjudicators will act fairly."
There is here an obvious relevance to the law concerning the use of special advocates.
Such advocates are used, for example, in England and Wales in relation to some
immigration matters: see the Special Immigration Commission Act 1997[UK], and Parts 3,
4 and 7 of the Special Immigration Appeals Commission (Procedure) Rules 2003 SI
2003/1034. These procedures have been described as "an unfortunate legacy from
someone who rode roughshod over liberties in this country in a breathtaking manner" (per
Dominic Grieve, Conservative Member for Beaconsfield, Commons Hansard, 23 February
2005).
A special advocate procedure is planned in New Zealand in relation to whether a person is
a risk to the security of the nation for the purposes of certification by the SIS and
consequent expulsion.
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Thursday, July 20, 2006

Public privacy
Courts may disagree over whether language is ―grossly‖ offensive. In DPP v Collins [2006]
UKHL 40 (19 July 2006) the House of Lords unanimously disagreed with two lower courts
on this point. The defendant had left messages by telephone at his MP‘s office, employing
terms of racial abuse that were unquestionably offensive. The lower courts held that the
messages did not cross the line between offensive and grossly offensive. The
embarrassment of disagreeing with the lower courts was exacerbated because essentially
the question whether the messages were ―grossly‖ offensive was one of fact, to be
determined by applying the standards of an open and just multi-racial society taking into
account the context and all relevant circumstances (Lord Bingham, para 9) – standards
which the lower courts should be particularly well placed to apply.
How had the lower courts gone wrong? Lord Bingham at para 13 concluded:
―Differing from the courts below with reluctance, but ultimately without hesitation, I
conclude that the respondent's messages were grossly offensive and would be found by a
reasonable person to be so.‖
He agreed with Lord Carswell, who was a little more explicit about this (para 22):
―I felt quite considerable doubt during the argument of this appeal whether the House
would be justified in reversing the decision of the magistrates' court that the reasonable
person would not find the terms of the messages to be grossly offensive, bearing in mind
that the principle to which I have referred, that a tribunal of fact must be left to exercise its
judgment on such matters without undue interference. Two factors have, however,
persuaded me that your Lordships would be right to reverse its decision. First, it appears
that the justices may have placed some weight on the reaction of the actual listeners to the
messages, rather than considering the reactions of reasonable members of society in
general. Secondly, it was conceded by the respondent's counsel in the Divisional Court
that a member of a relevant ethnic minority who heard the messages would have found
them grossly offensive. If one accepts the correctness of that concession, as I believe one
should, then one cannot easily escape the conclusion that the messages would be
regarded as grossly offensive by reasonable persons in general, judged by the standards
of an open and just multiracial society. The terms used were opprobrious and insulting,
and not accidentally so. I am satisfied that reasonable citizens, not only members of the
ethnic minorities referred to by the terms, would find them grossly offensive. "
The offence in question was held to require mens rea – an intention that the words be
grossly offensive to those to whom they related, or an awareness that they may be taken
to be so (Lord Bingham, para 11). But on the approach taken here, that state of mind need
not be followed by actual offence taken by the recipient of the message. Indeed, it was
held not to be necessary than anyone actually receive the message (para 8).
Consequently, the offence of sending a grossly offensive message could be committed
without actually offending anyone. What makes it an offence is the fact that the social
standards have been infringed. The offence is, on this interpretation, sending a message
that would grossly offend a reasonable person if such a person became aware of it. That
seems to be a bit of a stretch from the wording of the relevant legislation: s 127 of the
Communications Act 2003[UK]:
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“127. Improper use of public electronic communications network
(1) A person is guilty of an offence if he—
(a) sends by means of a public electronic communications network a message or
other matter that is grossly offensive or of an indecent, obscene or menacing
character; or
(b) causes any such message or matter to be so sent.‖
The justification for the imposition of community standards is the public nature of the
communication network, which would be fine if everyone had ready access to everyone
else‘s communications. In reality, of course, the network is no more public than words
exchanged in a conversation between two people on the street.

Friday, July 21, 2006

Fairer than you may want
The right to a fair trial is a right that the accused cannot waive.
This may seem a strange statement: why would the accused ever want to waive the right
to a fair trial? Well, trial tactics are complicated things. If charged with one serious offence,
the accused may prefer to hope for an outright acquittal on that rather than have the judge
tell the jury that if they acquit on the serious charge they may then consider whether to
convict on a lesser charge. A conviction on the lesser charge, and the consequence of
imprisonment on that, may be something the accused would see as rendering his victory
on the more serious charge Pyrrhic.
A fair trial is a trial conducted according to law. This means, as the House of Lords held
this week in R v Coutts [2006] UKHL 39 (19 July 2006), that the jury must be fully informed
about the alternatives available to it, whether either side want that or not. In Coutts, both
sides agreed that the judge should not instruct the jury about the alternative of
manslaughter, when the accused faced a solitary charge of murder. The Crown, confident
that it would secure a conviction for murder, did not want the jury to instead convict for
manslaughter, so, clothing its stance in the guise of a fairness objection, it argued that the
accused was entitled to an acquittal if the jury had a doubt about the way the Crown had
sought to prove its case for murder. The defence, having argued that the killing was
accidental, did not want the risk of a conviction for manslaughter, because the sentence for
that would, in the circumstances, be a lengthy term of imprisonment. Following the
conviction for murder, the defence appealed, arguing that the judge should have directed
the jury about manslaughter. The House of Lords upheld this argument and quashed the
conviction, remitting the case so that a retrial could be considered.
Coutts establishes that fairness requires that the jury be fully informed about the law and
the alternatives open for consideration in the particular case. Further, failure to inform the
jury of the legal position amounts to a substantial miscarriage of justice. The appellate
court does not enter into an inquiry about whether the jury only convicted the accused of
the serious charge because it did not want him to walk free. To do that would be to engage
in speculation. While a foundation of the system of trial by jury is the assumption that juries
apply the directions on the law that judges give them (Lord Rodger, para 87), it is proper to
recognise that the jury may be affected in its approach by the choices that it perceives as
being available to it (an observation by Callinan J in the High Court of Australia case
Gilbert v The Queen (2000) 201 CLR 414 para 101, quoted by Lord Bingham at para 20,
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Lord Hutton at 54, Lord Rodger at 88 and Lord Mance at 99).
Accordingly, the public interest in the administration of justice is best served if the judge
leaves any obvious alternative offence to the jury irrespective of the wishes of counsel.
Lord Bingham, with whom the other law lords agreed, put the requirement as follows (para
23):
"The public interest in the administration of justice is, in my opinion, best served if in any
trial on indictment the trial judge leaves to the jury, subject to any appropriate caution or
warning, but irrespective of the wishes of trial counsel, any obvious alternative offence
which there is evidence to support. I would not extend the rule to summary proceedings
since, for all their potential importance to individuals, they do not engage the public interest
to the same degree. I would also confine the rule to alternative verdicts obviously raised by
the evidence: by that I refer to alternatives which should suggest themselves to the mind of
any ordinarily knowledgeable and alert criminal judge, excluding alternatives which
ingenious counsel may identify through diligent research after the trial. Application of this
rule may in some cases benefit the defendant, protecting him against an excessive
conviction. In other cases it may benefit the public, by providing for the conviction of a
lawbreaker who deserves punishment. A defendant may, quite reasonably from his point of
view, choose to roll the dice. But the interests of society should not depend on such a
contingency.
"24. It is of course fundamental that the duty to leave lesser verdicts to the jury should not
be exercised so as to infringe a defendant's right to a fair trial. This might be so if it were
shown that decisions were made at trial which would not have been made had the
possibility of such a verdict been envisaged. But no such infringement has ordinarily been
found where there is evidence of provocation not relied on by the defence, nor will it
ordinarily be unfair to leave an alternative where a defendant who, resisting conviction of a
more serious offence, succeeds in throwing doubt on an ingredient of that offence and is
as a result convicted of a lesser offence lacking that ingredient. There may be unfairness if
the jury first learn of the alternative from the judge's summing-up, when counsel have not
had the opportunity to address it in their closing speeches. But that risk is met if the
proposed direction is indicated to counsel at some stage before they make their closing
speeches. They can continue to discount the alternative in their closing speeches, but they
can address the jury with knowledge of what the judge will direct. Had this course been
followed in the present case there would have been no unfairness to the appellant, and
while taking a contrary view the Court of Appeal did not identify the unfairness which it held
would arise. It is not unfair to deprive a defendant, timeously alerted to the possibility, of
what may be an adventitious acquittal."

Friday, July 28, 2006

Differences in principle and pragmatism
Appellate judges often disagree over whether an error at trial caused a substantial
miscarriage of justice. Finding himself in a minority of one in Bounds v R [2006] HCA 39
(20 July 2006), Kirby J observed, para 85:
"Conclusion: a basic error: I accept that different conclusions are available on this issue.
The nature of the controversy and the breadth of the language of the 'proviso' virtually
assures the existence of differences of judicial views. Such differences may reflect the
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diverse values that judges accord to considerations of principle and pragmatism, as they
regard them. Those differences appear in many cases in this Court concerned with the
'proviso' … [citing Green v The Queen (1971) 126 CLR 28 at 31; Jones v The Queen
(1997) 191 CLR 439; Darkan v The Queen [2006] HCA 34]. They are also reflected in the
foregoing differences of opinion in the United States Supreme Court [ie Lane v US 747 US
438 (1986)]."
It seems likely that, on the key point in Bounds, the majority were correct. A second count
had been wrongly included in an indictment. The error was that the second offence was
purely summary, not triable on indictment. Nevertheless, evidence of its commission would
probably have been admissible as similar fact evidence in respect of the only count that
should have been in the indictment. The majority (Gleeson CJ, Hayne, Callinan and
Crennan JJ) at para 26 held
"… The evidence admitted at the appellant's trial about the downloading of the images the
subject of count 2 was very limited. It would have been admissible on the trial of an
indictment alleging only count 1."
Kirby J did not think this was so (para 100):
"Nor do I consider that the tender of such material would have been permitted in a trial if
that trial had been limited to the indictable offence of possession of child pornography. A
judge guarding the fairness of the conduct of such a trial would be properly careful to
restrict extraneous, and possibly prejudicial, evidence. By impermissibly charging the two
offences in the one indictment, an inter-mixture necessarily occurred. Descriptions or
conceptions of the contents of the images became inevitable. It is that inter-mixture, before
the jury, that presents the risk of a substantial miscarriage of justice. It is that risk that
withholds the application of the 'proviso'."
Apart from the difference of opinion on that issue, Kirby J also differed from the majority on
whether the jurisdictional error was, of itself, sufficient to prevent application of the proviso
without examination of issues relating to the conduct of the trial. He reasoned (paras 8788) that the Western Australia legislature had carefully separated the jurisdictions and that
the community and the accused are therefore entitled to a trial that conforms to the law
and is without jurisdictional flaw.
The majority, however, did focus on what happened at the trial of the count that was
properly before the jury (para 13-30). Their conclusion on the trial conduct contrasts with
that of Kirby J, who held, para 96:
"… The impermissible inclusion of the second count in the indictment deprived the
appellant of a trial that was free from any reference to this extraneous factor [images of
bestiality]. It deprived him of the chance of avoiding this added complication in his trial.
Specifically, it deprived him of the forensic choices that the separate trial of the offences
referred to in the two counts would have entailed."
It is not clear what those "forensic choices" were, even on the basis that the evidence was
not (as Kirby J held) admissible as similar fact. Even the mere fact that these images
(whatever they might have depicted) were downloaded at a particular time seems to have
been relevant to whether the images which were the subject of count 1 were downloaded
by the accused (see majority judgment, para 26).
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This case is interesting for its references to other cases, including English and United
States decisions, where differences of opinion have occurred over how to decide whether
an error has caused a trial to be unfair. It is now 99 years since England enacted what has
been almost universally adopted as the "proviso", and one would have thought that, by
now, appellate judges would have worked out a rational approach to its application,
thereby promoting uniformity of result and minimising disagreements. My own view is that
the basic problem is that judges have not got to grips with the meaning of the essential
requirement of a fair trial. Until judges learn to define the characteristics of trial fairness
and to apply them rationally, vagueness over the meaning of "substantial miscarriage of
justice" will continue to make the results of appeals difficult to predict.
If one were to apply my own "Fair Trial Analysis", one would identify the following issues in
Bounds. Since a fair trial is one where the law is accurately applied to facts determined
without bias, the first question is, what errors of law occurred? It was common ground that
count 2 should not have been in the indictment. Was the admission of evidence relevant to
that count an error? This requires examination of the admissibility of the evidence as
similar fact in relation to count 1. The judges in Bounds did not undertake this inquiry in
detail, they simply announced their conclusions, and, as noted, Kirby J dissented on this. If
it is correct that the evidence was admissible as similar fact, then the question is whether
the judge‘s direction to the jury on that topic was adequate to ensure that the evidence
was not misused. If the evidence was not admissible as similar fact, then the question is
whether the jury were adequately warned to ignore it in relation to count 1. The jury
direction was not revealed in the judgments in Bounds. Then, in relation to the unbiased
determination of the facts, the appellate court should ask whether the similar fact evidence
– even if it was admissible – could have, by reason of its content, prejudiced the rational
assessment of the other evidence. This point is addressed in Bounds, but again it was a
point of difference. Kirby J thought that it could have caused prejudice, simply because of
the risk of an averse reaction by any juror to the mere mention of bestiality. The majority,
however, considered that the mention of bestiality (the jury were not shown any images)
was of peripheral concern and would not have caused illegitimate prejudice. At the heart of
this difference of judicial opinion is the extent to which it should be acknowledged that
jurors may not approach their task rationally. This was mentioned as recently as the 19th
of this month by the House of Lords in R v Coutts (noted 21 July 2006), where Lord
Bingham (with whom the others agreed), citing a High Court of Australia case, Gilbert v R
(2000), said at para 20 that the jury room may not be a place of undeviating intellectual
and logical rigour. Coutts and Bounds are cases that complement each other: in Coutts the
concern was failure to include an offence in the indictment, whereas in Bounds the
concern was improper inclusion of a count. Should the court be less sensitive to the risk of
jury prejudice in one than in the other?

Monday, July 31, 2006

Reverse onus in the House of Lords
While we in New Zealand await our Supreme Court‘s decision in Hansen v R, which will
decide the standard of proof placed on the accused by reverse onus provisions in the light
of human rights legislation, we note that the House of Lords now finds the reading down of
reverse onus provisions a relatively routine matter: O v Crown Court at Harrow [2006]
UKHL 42 (26 July 2006).
Here, the House of Lords was concerned with the meaning of "is satisfied" in a provision
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that required refusal of bail unless the court was satisfied that exceptional circumstances
existed (s 25 of the Criminal Justice and Public Order Act 1994[UK]):
"(1) A person who in any proceedings has been charged with or convicted of an offence to
which this section applies in circumstances to which it applies shall be granted bail in
those proceedings only if the court or, as the case may be, the constable considering the
grant of bail is satisfied that there are exceptional circumstances which justify it."
Two approaches to this were considered in the Court of Appeal. Kennedy LJ thought
"satisfied" means "considers" and that the question is a matter of judgment for the court,
not involving any particular standard of proof. Hooper J, on the other hand, thought that
"satisfied" here puts the burden on the bail applicant, and is therefore inconsistent with the
ECHR, so s 25 has to be "read down" to place only an evidentiary burden on the bail
applicant.
Lords Nicholls and Hutton, and Lady Hale, agreed with Lord Brown; Lord Carswell did too,
but examined the difference in interpretation in more detail. He referred, rather obliquely, to
Re McClean (noted here 7 July 2005) in which it was decided, inconsistemtly with the
present case, that doubts must be resloved against the prisoner. He held that "satisfied" in
s 25 means more than just an exercise of judgment, and that it connotes a burden or
presumption, so s 25 has to be read down to comply with convention rights. Thus, Lord
Carswell agreed with Hooper J‘s approach.
Lord Brown, delivering the leading speech, had a "mild preference" for Hooper J‘s
approach (para 35). He pointed out that in most cases the decision will be clear cut and
that the burden of proof will not assume any relevance. Occasionally, however, the court
will be left unsure, and in these cases the default position should be that bail should be
granted, and s 25 should be read down to make that plain.

Tuesday, August 08, 2006

Public debates on admissibility
Should the courts encourage public discussion of judicial decisions about the admissibility
of evidence? This is one of the important questions raised by the New Zealand Court of
Appeal yesterday in TVNZ v Rogers 7/8/06, CA12/06.
Because the decision in Rogers is likely to be appealed to the Supreme Court, I will not
discuss the facts of the case in any but the most general of terms. In a criminal trial,
evidence of a confession by R was ruled inadmissible and he was acquitted.
Subsequently, a television programme was proposed, in which the video of the confession,
which the police had given to TVNZ, would be played. The present proceedings concern
whether an injunction should issue to prevent that publication.
The decision to rule the confession inadmissible at the criminal trial was, noted the Court
of Appeal, not uncontroversial in law. The authorities did not all point in the same direction,
and the method of weighing the competing values may have been flawed (see the joint
judgment of O‘Regan and Panckhurst JJ at [27], and the separate concurring judgment of
William Young P at [127]). It is public discussion of this admissibility decision that the Court
of Appeal seems to be encouraging.
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The joint judgment makes this observation:
"[88] Although there is some substance in the Full Court‘s [ie the court below] view that the
content of the videotape may not add to informed public debate, it must be borne in mind
that an evaluation of the reliability of disputed evidence, and of its importance to the
prosecution case, is an aspect of the balancing exercise ordinarily required following a
finding that evidence was obtained in breach of a suspect‘s rights. The Court should be
prepared to expose its reasoning process to scrutiny, to avoid perceptions of an attempt to
stifle debate about its decision or about the conduct of the police officers whose conduct
was under scrutiny in that decision."
And William Young P added:
"[128] I agree that the underlying issues can be debated without the videotape being
shown on national television. But experience shows that arguments are usually more
easily understood where they are contextualised. An esoteric argument about the way the
New Zealand Bill of Rights Act is applied by the Courts becomes far more accessible to
the public if the implications can be assessed by reference to the concrete facts of a
particular case. In that context, to prohibit the proposed broadcast of the videotaped
confession and reconstruction would necessarily have the tendency to limit legitimate
public discussion on questions of genuine public interest."
Well, let us examine that thought. If public discussion is to have a point, it must be fully
informed. To be fully informed, it needs to be acquainted with the different considerations
that may be relevant to admissibility decisions. This requires some regard for the functions
of the criminal trial, and the appropriate balance between truth seeking, on the one hand,
and the extent to which police misconduct in the obtaining of evidence should be tolerated,
on the other. Two extremes are apparent: admit all probative evidence, or, exclude all
evidence tainted by the misconduct of officials.
Members of the public can discuss and decide where on the continuum between these
extremes they individually lie. It is plain that unanimity could not be expected, and people
may find themselves taking different positions depending on the nature of a particular
case.
This is where the utility of publishing the details of R v Rogers (ie the criminal case) may
be questioned. It is the sort of case that is likely to attract an extreme position on
admissibility. It illustrates a very small part of the continuum of cases, and so is likely to
illuminate only a small part of the proposed admissibility debate. This gives rise to
synecdoche: the taking of a part of something to represent its whole. The entire question
of how admissibility of wrongfully obtained evidence should be decided is not fairly posed
by an extreme example.
The Court of Appeal is alert to the public‘s tendency to employ synecdoche. In a decision
delivered the same day as Rogers, by a differently constituted bench ("bench": metonymy
and synecdoche!), the Court of Appeal in Marfart and Prieur v TVNZ 7/8/06, CA92/05 said:
"[62] One of the complaints made - with considerable force - against contemporary media
is that what it routinely does in forming mental pictures is to use synecdoche: the portrayal
of a part for the whole. (See Miller The Anatomy of Disgust (1998)). It is a common and
lamentable part of entering the public gaze that the media tends to promote one salient
feature of an incident (often glorified as a 30-second sound byte), with unfortunate and
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unfair results. Not the least is a refusal (or at least a misportrayal) which fails to respect the
fact that people may well be different in private than in public."
Pragmatism will dictate different approaches to admissibility decisions, depending on who
is looking at the decision. Lawyers will look for an approach that is predictable in outcome,
so that the likely prospects of a successful challenge can be assessed. Judges will look for
an approach that balances the multitude of relevant considerations – interests of the
accused, the prosecution, victims, the public, and the overarching need for a fair trial.
Members of the public, as interested observers of the administration of justice, will look for
an approach to admissibility decisions that reflects their own values.
The central idea is that of "instrumental truth" in the sense used by William James in his
second lecture, entitled "What Pragmatism Means", in Pragmatism (1907):
"Truth in our ideas and beliefs means … that ideas, (which themselves are but parts of our
experience) become true just in so far as they help us to get in to satisfactory relation with
other parts of our experience …". (James‘s emphasis)
I would apply that to our present context in this way: the right or "true" answer to an
admissibility problem is that which most satisfactorily relates to the concerns we perceive
as relevant. The point is that different people may see different things as being relevant to
the determination of the admissibility of wrongfully obtained evidence. Have the courts
adequately taken into account public interests, so that public unease about a particular
case is misplaced? Shouldn't the real inquiry be why the police obtained the evidence
wrongfully? What inadequacies in police training or attitudes permitted such misconduct to
occur?

Thursday, August 24, 2006

The absolute right to a fair trial
The Supreme Court of New Zealand has accepted that the accused‘s right to a fair trial is
absolute, that breach of this right is a substantial miscarriage of justice so that the proviso
cannot be applied, and a conviction obtained in an unfair trial must be quashed regardless
of the strength of the evidence against the accused: Condon v R [2006] NZSC 62 (23
August 2006) at paras 76 - 78. The Court also reasoned that, if the error had not occurred,
it could not be said that the outcome of the trial would have been the same, therefore there
was unfairness in the trial and that accordingly a substantial miscarriage of justice had
occurred (para 89).
This places unfairness in its proper position in relation to substantial miscarriage of justice,
a position from which there had seemed to be some slippage in the Court‘s earlier decision
in Sungsuwan v R (noted here 26 August 2005).
Also important in Condon is the Court‘s indication of the burden of proof on fairness issues
(para 81). The case concerned breach of the accused‘s right to legal representation, a
right described as one of the constituent elements of, or subsidiary rights to, the accused‘s
right to a fair trial (para 76). It held that if the court found that the subsidiary right was
breached, the onus shifted to the prosecution to satisfy the Court that the trial was not
unfair.
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Although the Court did not specify standards of proof (more accurately, standards of
persuasion) here, it did indicate that it would not easily accept that the trial had been fair:
para 79.
Further indication of the importance of the right to a fair trial is the Court‘s recognition that,
even if the subsidiary right was not found to have been breached, the overall fairness of
the trial would be examined, although in such a case the burden would be on the appellant
(para 80):
"… if the accused makes an informed choice to go to trial without a lawyer, or is rightly
refused legal aid, or by conduct creates a situation in which, on a proper balancing of the
various interests, further delay in the holding of the trial is not to be tolerated, there will
have been no breach of the s 24 rights. But even in such circumstances an appeal Court
must still examine the overall fairness of the trial, as was done in the New Zealand cases
cited earlier, because the right to a fair trial cannot be compromised – an accused is not
validly convicted if the trial is for any reason unfair. If there has been no breach of the
appellant‘s right to representation, because the trial Court was properly "satisfied" in terms
of s 30(2) of the Sentencing Act, the conviction will not be set aside unless the appellant
can persuade the Court that the trial was unfair because the defence could not, in the
particular case, have been adequately conducted without the assistance of counsel…."
We have seen in these notes that pragmatism (which would lead to the dismissal of
appeals against convictions where there was no doubt about the appellant‘s guilt) and
formalism (which places primacy on the need for compliance with procedural fairness at
trial) have been emphasised differently by judges in all the jurisdictions considered here.
Although Condon concludes by linking outcome in the absence of error (pragmatism) with
substantial miscarriage of justice (para 89), much of the jurisprudence the Court accepts is
formalist. It is clear that the Court endorsed the dominance of the formalist approach and
that even if the evidence against the appellant had been overwhelming, the absence of a
fair trial would have amounted to a substantial miscarriage of justice.
On a long view of the developments in this area of the law, Condon can be seen as settling
a fundamental difference between judges on the status of a criminal trial. The view that
has been rejected saw criminal trials as no different from civil trials, except for the standard
of proof of the ultimate issue, and also except for a special rule concerning proof to the
same high standard of the voluntariness of confessions if they were to become admissible
evidence. From this perspective, trials function as a search for the truth, a search which
must proceed to its conclusion despite circumstances that create unfairness to either side.
While judges will try to be fair to each side, other interests may require something less
than absolute fairness to the defence. Examples of such other interests might be the
privacy interests of a victim, the public interest in bringing those accused of crime to trial
(this sometimes being phrased, less circumspectly, as the public interest in bringing
offenders to justice), and, more vaguely, the interests of justice, which was seen as an
overarching consideration. This view of criminal trials was taken by the authors of our two
leading textbooks on the Bill of Rights.
The alternative view, accepted by the Supreme Court in Condon, is that criminal trials are
sui generis, with special rules needed to accommodate the considerations peculiar to
criminal law. Criminal trials are not necessarily concerned merely with the question of guilt.
They can have to deal with the problem of how to react to misconduct by officials in the
gathering of evidence. This required development of the concept of abuse of process, and
the recognition of two senses in which the term ―fairness‖ is used. Public policy fairness
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has become the grounds on which wrongfully obtained evidence may, after a balancing of
relevant interests, be ruled inadmissible. This is distinct from the second sort of fairness:
trial fairness. No balancing of interests occurs to diminish the accused‘s right to a fair trial,
which is absolute.
Establishing the broad characteristics of the accused‘s right to a fair trial (ie that it is
absolute and essential), is only the start of securing this right. Giving content to the
meaning of ―fair trial‖ comes next. I have, in recent publications, developed the absolutist
position by suggesting that a fair trial is one where the law is correctly applied to facts that
are determined without bias. There is, inevitably, some circularity in this, insofar as the law
is assumed to be fair. That is why, in New Zealand, the Evidence Bill should be attracting
our attention. Some of its current provisions will operate unfairly to an accused. A central
concept in trial fairness is the absence of bias, whether bias in the application of the law, or
bias in the determination of the facts. Judicial directions to the jury are the final opportunity
in a trial to prevent unfairness to the accused, and a rigorous approach to them is
essential. Proposals to water them down must be resisted.

Friday, August 25, 2006

Checking the foundations
On this, the second anniversary of the start of these notes, when I am about to comment
on a case where the meaning of "beyond reasonable doubt" was examined, and
remembering that yesterday our Supreme Court ruled on the accused‘s right to a fair trial,
one might be excused for thinking that criminal law had only recently been invented.
Surely, these fundamentals must have been settled centuries ago?
Well, criminal law is a living thing, with its basic assumptions and rules constantly under
review. It involves the handling of complex concepts, and other disciplines, especially
psychology, can make a significant contribution to our perceptions of what is currently
appropriate.
A Full Bench of the New Zealand Court of Appeal, in R v Wanhalla 24/8/06, CA321/05,
considered whether there should be adjustments to the standard way in which judges
should direct juries on what the criminal standard of proof, proof "beyond a reasonable
doubt" means.
In a joint judgment, William Young P, Chambers and Robertson JJ held that, although this
was not intended to be a mandatory formula, the following direction should be of
assistance in many cases (para 49):
"The starting point is the presumption of innocence. You must treat the accused as
innocent until the Crown has proved his or her guilt. The presumption of innocence means
that the accused does not have to give or call any evidence and does not have to establish
his or her innocence.
"The Crown must prove that the accused is guilty beyond reasonable doubt. Proof beyond
reasonable doubt is a very high standard of proof which the Crown will have met only if, at
the end of the case, you are sure that the accused is guilty.
"It is not enough for the Crown to persuade you that the accused is probably guilty or even
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that he or she is very likely guilty. On the other hand, it is virtually impossible to prove
anything to an absolute certainty when dealing with the reconstruction of past events and
the Crown does not have to do so.
"What then is reasonable doubt? A reasonable doubt is an honest and reasonable
uncertainty left in your mind about the guilt of the accused after you have given careful and
impartial consideration to all of the evidence.
"In summary, if, after careful and impartial consideration of the evidence, you are sure that
the accused is guilty you must find him or her guilty. On the other hand, if you are not sure
that the accused is guilty, you must find him or her not guilty." [emphasis added]
It was also held that best practice is to avoid expressing reasonable doubt in terms of
percentages (a point on which Glazebrook J had some doubt: para 107, 109), and not to
use the "domestic analogy" of telling jurors that they should approach the matter as if they
were making an important decision in their own lives (the Judges were more clearly
unanimous on this point).
In her judgment, Glazebrook J embarked on a scholarly analysis of various jury studies
that psychologists and legal experts have carried out. Her main concern was that jurors
may be too inclined to be tolerant of prosecution failures of proof, ie too reluctant to
recognise a doubt as reasonable. Some studies have found that jurors tend to think in
terms of estimates of probabilities. Proof of the prosecution case to the standard of a
likelihood of 75% often seems to be thought sufficient (some jurors think 50% is
sufficient!), and Glazebrook J pointed out (para 107, 109) that it is arguable that 100%
proof should be required, as the reasonable doubt standard is closer to that than it is to
75%.
Hammond J (who has the advantage over Glazebrook J of having been an experienced
trial judge) felt that the arguments for and against revision of the standard approach to
direction on reasonable doubt were evenly balanced. In fairness to the Crown, absolute
certainty is not required (para 165), and therefore Hammond J did not favour the
mathematisation of directions. He noted that experience has shown the need to
emphasise that the standard is higher than even probabilities (para 167). He agreed that
the direction proposed in the joint judgment (para 49, above) would meet the needs of the
vast majority of cases, yet also observed that the actual direction in a particular case
should be left to the discretion of the trial judge (para 171, citing Privy Council authority for
that).
My concern is with one aspect of the direction in the joint judgment (above), a concern not
mentioned by any of the Judges. This focuses on the word I have italicised. A direction that
the jury "must" find the accused guilty if sure that the accused is guilty, is contrary to an
important constitutional safeguard. This safeguard, which in practice is one of those things
that dare not speak its name, and so is never mentioned although ever-present, is the
power of the jury to perversely acquit the accused. Occasions for them to do this may arise
if they feel that something deeply objectionable occurred in the police investigation of the
case, or in the presentation of the prosecution evidence. Authority for this is discussed in R
v Wang, noted here on 14 February 2005.

Monday, September 11, 2006
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Negligent Barristers
Negligent barristers will – or should, despite their negligence – sit up straight and
contemplate the Supreme Court‘s removal of barristers‘ immunity from suit for negligence:
Chamberlains v Lai [2006] NZSC 70 (11 September 2006). The Court upheld the Court of
Appeal decision in respect of civil cases, and extended it to include criminal cases.
Questions that this raises include:
 What sort of conduct can attract this liability: voluntary service at a citizens‘ advice
bureau, duty soliciting by barristers, pro bono services, preliminary advice which
does not lead to engagement as counsel, advice concerning plea, applications for
bail, discovery and other preparatory work, legal research, conduct of courtroom
representation?
 Does a final decision by a court in the proceedings create an estoppel? To what
extent would a collateral challenge to such a decision, as part of an action for
negligence, amount to an abuse of process?
 What is the standard of conduct that amounts to negligence? Does it, for example,
equate to professional misconduct?
 How should damages be assessed? If the client is guilty, does he have a duty to
plead guilty at an early stage so as to mitigate any loss that might be suffered by
endeavours (negligently conducted) to secure an acquittal?
 Can the barrister enter into a contract with the client to limit liability for negligence?
 Is this liability retrospective, and, if so, how far back does it extend?
The Supreme Court does not here seek to answer these questions, but rather recognises
that developments in the law will be necessary as they are raised in particular cases.
Some indications of what may happen are given. In their joint judgment, Elias CJ, Gault
and Keith JJ touched on issue estoppel, double jeopardy and abuse of process (paras 5859), and concluded that it would be unwise to limit the potential use of the power to strike
out proceedings to prevent an abuse of process (para 61). While a collateral challenge to a
subsisting conviction may be an abuse of process, that will not always be so, and it is
necessary to recognise that there may be exceptions (para 66). Tipping J disagreed on
this point, to the extent of preferring a rule preventing collateral challenges to subsisting
convictions (para 189), but Thomas J sided with the majority, citing his published views on
the advantages of pragmatism over formalism (para 207).
Other matters for future consideration are mentioned in para 75:
" … Following the lifting of the immunity, it may well be necessary to consider whether
reasons of legal policy impact upon liability for the negligent conduct of criminal
proceedings. The extent to which the public interest requires redress to be obtained only
or principally within the remedies provided by the criminal justice system itself will have to
be considered. It will be necessary to consider too whether there are any limits to liability."
The standard of care was alluded to in para 78:
" … The application of liability "should not stifle advocates‘ independence of mind and
action in the manner in which they conduct litigation and advise their clients" [citing Moy v
Pettman Smith [2005] 1 WLR 581, 599 per Lord Carswell]. Nor should the standard of care
imposed be such as to force advocates into defensive lawyering which is contrary to the
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public interest in the fair and efficient operation of the criminal justice system. And
establishing that negligence is causative of loss will not be easy in circumstances where
the direct cause of loss is the imposition of an independent judgment."
Tipping J observed that an action for negligence could hardly succeed if an appeal against
conviction had not succeeded (para 190):
"The decision of this Court in Sungsuwan v R [2006] 1 NZLR 730 makes it clear that the
conduct of counsel, whether negligent or not, can afford grounds for setting aside a
conviction if the Court of Appeal is of the view that there is a real risk that the verdict of the
jury is unsafe. If that cannot be shown on appeal, counsel‘s conduct could hardly later be
found on the balance of probabilities to have led to an unsafe verdict. Real risk is a
significantly lower standard to meet than more probable than not."
And he added, at para 200-201:
"The problems are likely to be more substantial in the criminal arena. Significant policy
issues can be forecast. Should the law of torts award damages for negligence when the
loss derives from a lawful period of imprisonment? Should the law impose on barristers a
duty of care when other participants in the system, albeit for different reasons, owe no
such duty or are immune from any liability for a breach?
"[201]Contribution problems may be substantial. Seldom is a conviction likely to be set
aside solely on the grounds of counsel‘s negligence. The Judge may have had some
responsibility to guard the accused against certain types of negligence by counsel. While
some of these points, and no doubt others, could be invoked in favour of retaining
barristers‘ immunity, I consider they are better addressed as facets of legal policy in the
context where they truly belong, rather than as support for a blanket immunity for
barristers."
So, we enter upon interesting times. And, potentially lucrative ones for insurance
companies.

Monday, October 02, 2006

Going international
Strip searches that are not carried out in compliance with proper safeguards to protect the
dignity of those being searched may attract remedies under international law. This
occurred in Wainwright v United Kingdom [2006] ECHR 807 (26 September 2006), where
the European Court of Human Rights awarded damages, which could not be obtained
under domestic law.
Wainright concerned strip searches of visitors to a prison, carried out with the aim of
preventing the entry of drugs. The officials who carried out the searches did not comply
with rules that had been promulgated, and therefore they were not within the terms of
Article 8, para 2, of the European Convention on Human Rights as being ―necessary in a
democratic society‖. In reaching this conclusion the European Court noted that domestic
law in the UK, as held in the House of Lords decision in this case, did not provide a
remedy for negligent breach of privacy. This deficiency amounted to a breach of Article 13
of ECHR and the Court awarded damages. The actual sums were fairly modest, the Court
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noting that it does not make aggravated or exemplary damages awards.
In other countries, issues of this sort may be dealt with by the United Nations Committee
on Human Rights, if the relevant domestic law did not provide a remedy. The International
Convention on Civil and Political Rights has provisions concerning the right not to be
subjected to inhuman or degrading treatment (Article 7), and the right to have one‘s private
life respected (Art 17). The First Optional Protocol to the ICCPR enables individuals
claiming to be victims of violations of ICCPR rights to bring communications to the Human
Rights Committee, which may, ultimately, ―forward its views to the State Party concerned
and to the individual‖ (Art 5 para 4). While this falls short of the corresponding declaration
in Art 13 of ECHR that ―Everyone whose rights and freedoms as set forth in [the]
Convention are violated shall have an effective remedy before a national authority …‖, and
Art 41 ―…the Court [ECtHR] shall, if necessary, afford just satisfaction to the injured party‖,
the forwarding by the Human Rights Committee of its views is a significant matter.
In Taunoa v Attorney-General [2006] NZSC 30 (12 April 2006) the Supreme Court granted
leave to appeal to four appellants who claimed that, as prisoners, they had been subjected
to breaches of s 9 and 27 of the New Zealand Bill of Rights Act 1990, the questions being
whether there had been such breaches and, if so, what remedy was appropriate. One of
the preconditions for bringing a communication to the Human Rights Committee is that
domestic remedies, if any, must be exhausted. So, if unsuccessful before the Supreme
Court, Taunoa may enter the international arena.

Thursday, October 5, 2006

Challenging detention pending bail
A prompt and automatic opportunity to challenge the lawfulness of detention is a key
provision to prevent arbitrary detention and to protect the person against the risk of illtreatment and abuse of power by officials: McKay v United Kingdom [GC] [2006] ECHR
820 (3 October 2006). This is distinct from the opportunity to apply for bail, which must
also be afforded within a reasonable time. If the person is arbitrarily detained, he must be
released immediately and no question of his being encumbered with bail obligations
arises.
Sometimes people who are arrested are brought before judicial officers who lack the
power to inquire into the lawfulness of detention. In McKay the Grand Chamber observed
that this had occurred in some cases from Malta (para 37).
A question arises, for people in New Zealand, whether the Habeas Corpus Act 2001, which
requires that these applications be made to judges of the High Court, complies with the
equivalent right to that considered in McKay. This right, in Article 9 para 4 of the ICCPR,
and in s 23(c) of the Bill of Rights Act 1990, the former being unspecific as to promptness,
while the latter requires absence of delay. The risk of non-compliance with this right arises
because High Court judges are not the judges before whom a person appears initially. Of
course, once the High Court is aware of an application under the Habeas Corpus Act
2001, it gives the matter top priority (s 9), but a lapse of time may nevertheless occur.
For example, a person arrested on a Friday may not be brought before a court until
Saturday when a community magistrate, District Court Registrar, or Justice of the Peace
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may be sitting. There may be no opportunity to provide legal advice other than through a
duty solicitor. The person will, if held in custody, be remanded to the following Monday,
when the judicial official will be a District Court Judge. Legal aid counsel may be assigned
on that occasion, but in some cases a bail application will not be able to be heard. For
example, a person who has a previous conviction for a drug dealing offence can only apply
to the High Court for bail on a fresh drug dealing charge: Bail Act 2000, s 16. Some High
Court Registries restrict bail applications to 2 afternoons a week, and not all High Courts in
the country have judges available throughout the year.
There is thus the risk of breach of s 23(c) of the Bill of Rights:
“23 Rights of persons arrested or detained
(1) Everyone who is arrested or who is detained under any enactment—
(a) Shall be informed at the time of the arrest or detention of the reason for it; and
(b) Shall have the right to consult and instruct a lawyer without delay and to be
informed of that right; and
(c) Shall have the right to have the validity of the arrest or detention determined
without delay by way of habeas corpus and to be released if the arrest or detention
is not lawful.‖
There is a difference here between the expression ―without delay‖ (admittedly, more strict
than is required by ICCPR), and the phrase in s 23(3) ―as soon as possible‖:
―(3) Everyone who is arrested for an offence and is not released shall be brought as soon
as possible before a court or competent tribunal.‖
In McKay, the ECtHR held, para 33:
―The judicial control on the first appearance of an arrested individual must above all be
prompt, to allow detection of any ill-treatment and to keep to a minimum any unjustified
interference with individual liberty. The strict time constraint imposed by this requirement
leaves little flexibility in interpretation, otherwise there would be a serious weakening of a
procedural guarantee to the detriment of the individual and the risk of impairing the very
essence of the right protected by this provision (Brogan and Others v. the United Kingdom,
judgment of 29 November 1988, Series A no. 145 B, § 62, where periods of more than four
days in detention without appearance before a judge were in violation of Article 5 § 3, even
in the special context of terrorist investigations).‖
And at, para 34, the Grand Chamber emphasised the significant procedural point that
review of the legality of detention must be automatic:
―The review must be automatic and cannot depend on the application of the detained
person; in this respect it must be distinguished from Article 5 § 4 which gives a detained
person the right to apply for release [for example, on bail]. The automatic nature of the
review is necessary to fulfil the purpose of the paragraph, as a person subjected to illtreatment might be incapable of lodging an application asking for a judge to review their
detention; the same might also be true of other vulnerable categories of arrested person,
such as the mentally frail or those ignorant of the language of the judicial officer (e.g.
Aquilina v. Malta [GC], no. 25642/94, § 49, ECHR 1999 III).‖
Periods of delay of more than four days between commencement of detention and review
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of the legality of the detention will be unlikely to meet international standards. There may
be a need to extend powers of review, akin to habeas corpus applications, to the court of
first instance, with corresponding enhancement, if necessary, of judicial training.

Thursday, October 05, 2006

NZ criminal law may be fair!
Readers of these notes will be pleased to see that criticisms of Moloney v New Zealand
(see note for 3 May 2006, and the article developed from that, ―A little unfairness goes a
long way‖ [2006] NZLJ 210) turned out to be essentially the reasons that an appeal from
that decision was allowed today: New Zealand v Moloney [2006] FCAFC 143 (5 October
2006).
The Full Court (5 judges) of the Australian Federal Court held that the judge had been
wrong to conclude that differences, as between New Zealand and Australia, in rules of
procedure and evidence concerning the conduct of criminal trials, permitted the conclusion
that a trial in New Zealand would be unfair. Overruling him, the Full Court made the
following points:
The close relation between New Zealand and Australia, reflected in the abbreviated
extradition procedure which is analogous to that which applies within Australia, permits an
assumption of trial fairness in New Zealand (paras 2, 21, 22, 36, 37).
The approach to warning juries in cases concerning historical allegations of sexual abuse
is not significantly different as between Australia and New Zealand: both have the
objective of a fair trial, and both recognise that warnings must be tailored to the
circumstances of the trial. It was wrong to assume that a judge in New Zealand would not
give a warning (212, 215, 216, 219, 221, 222, 224, 226).
As far as trials involving multiple complainants are concerned, it is a matter for the trial
judge in New Zealand to decide whether severance is appropriate or whether similar fact
evidence is admissible. Such differences as there are between the laws of Australia and
New Zealand on these points is little more than a different formulation of the judge's
discretion to exclude unfairly prejudicial evidence. Conclusions about the likelihood of joint
trials were unwarranted at this stage (228, 229, 231).
It has been announced that the unsuccessful respondents in this case will seek leave to
appeal to the High Court of Australia. [Update: on 16 October 2006 the High Court of
Australia declined leave to appeal.]

Wednesday, October 18, 2006

"Unfair to try" or "to try unfairly"?
Boolell v The State (Mauritius) [2006] UKPC 46 (16 October 2006) illustrates the difference
between the questions, (i) whether the trial was, or would be, fair, and (ii) whether it would
be fair to put the accused on trial. The case also illustrates how easy it is to confuse these
questions.
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In Mauritius, the right to a fair trial is expressed, in s 10(1) of the Constitution, in a phrase
giving the right to a ―fair hearing within a reasonable time by an independent and impartial
court established by law‖. This has given rise to the question whether an accused can only
complain of delay if it has adversely affected his right to a fair hearing. (In contrast, the
New Zealand Bill of Rights Act 1990, s 25(b), isolates the right to trial without undue delay,
from the separate right to a fair hearing in s 25(a)).
This question, which also arises under Art 6(1) of the ECHR, was resolved by the House of
Lords in Attorney General's Reference (No 2 of 2001) [2003] UKHL 68, [2004] 2 AC 72,
where it was held that a breach of the right to a hearing without undue delay can be
established without the accused having to show that the trial would be unfair.
Consequences of a breach of each right need not, therefore, be the same. In Boolell the
Privy Council noted that Lord Bingham in Attorney-General’s Reference (No 2 of 2001)
had ―quoted with approval the aphorism of Hardie Boys J in the New Zealand case of
Martin v Tauranga District Court [1995] 2 NZLR 419, 432: "The right is to trial without
undue delay; it is not a right not to be tried after undue delay." That is to say, undue delay
does not give rise to a right not to be tried at all.
On the question of remedies, the Privy Council in Boolell followed Attorney-General’s
Reference (No 2 of 2001), holding that a stay of proceedings is not appropriate unless (a)
there can no longer be a fair hearing, or (b) it would otherwise be unfair to try the accused
(para 31).
I have emphasised the word ―otherwise‖ here to make the point that trial unfairness is only
a subset of the set of occasions where it would be unfair to try the accused. In para 38 of
Boolell, Lord Carswell, delivering the judgment of their lordships, confuses this point. He
deals with a submission that the trial was unfair by applying criteria relevant to fairness in
the ―otherwise‖ sense. The ―test‖ – as Lord Carswell called it - as laid down by Lord
Bingham at para 25 of Attorney-General’s Reference (No 2 of 2001), is:
―25. The category of cases in which it may be unfair to try a defendant of course includes
cases of bad faith, unlawfulness and executive manipulation of the kind classically
illustrated by R v Horseferry Road Magistrates' Court, Ex p Bennett [1994] 1 AC 42, but Mr
Emmerson contended that the category should not be confined to such cases. That
principle may be broadly accepted. There may well be cases (of which Darmalingum v The
State [2000] 1 WLR 2303 is an example) where the delay is of such an order, or where a
prosecutor's breach of professional duty is such (Martin v Tauranga District Court [1995] 2
NZLR 419 may be an example), as to make it unfair that the proceedings against a
defendant should continue. It would be unwise to attempt to describe such cases in
advance. They will be recognisable when they appear. Such cases will however be very
exceptional, and a stay will never be an appropriate remedy if any lesser remedy would
adequately vindicate the defendant's Convention right.‖
Lord Bingham is not here talking about cases where the trial would be unfair. Lord
Carswell‘s slip highlights the fact that criteria for determining the fairness of a hearing have
yet to be established. My view is that the fairness of a hearing is to be determined by
whether it would involve a biased determination of the facts, or an inaccurate application of
the law to the facts. Delay may give rise to an unfair trial if it results in the unavailability of
witnesses or evidence that could assist the defence. The matters relied on by counsel for
the appellant in Boolell, para 38, seem not to involve delay but rather to focus on aspects
of the actual conduct of the trial (its length, its interruptions, restrictions imposed on the
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conduct of the defence, and comments made by the judge that suggested bias). The Privy
Council may well have been correct to conclude that, in the circumstances of this case,
these did not amount to trial unfairness. In holding that the appellant‘s right to a trial within
a reasonable time had been breached (para 37), the appropriate remedy was the
declaration of the breach and the quashing of the sentence of imprisonment, with a fine
being substituted, although complexities concerning how the quantum should be
calculated are not explored.

Friday, October 27, 2006

"Perverse" acquittal, or "conscience" verdict?
One of the things that keeps appellate courts busy is the tendency of judges to overlook
the fundamentals of the law. I noted one such fundamental in commenting on R v
Wanhalla on 25 August 2006: the jury‘s power to perversely acquit an accused means that
it would be wrong for the judge to instruct the jury that they ―must‖ convict if they find the
case proved beyond reasonable doubt.
This very point was made yesterday by the Supreme Court of Canada: R v Krieger [2006]
SCC 47 (26 October 2006). The Court ordered a retrial because, in directing the jury that
they must convict, the judge had deprived the accused of the right to trial by jury. Except
where the judge directs them to acquit, the verdict must be that of the jury. Depriving the
accused of trial by jury was necessarily a miscarriage of justice and required the quashing
of the conviction.
The Court approved the views to this effect of Sir Patrick (subsequently, Lord) Devlin in his
book ―The Judge‖ (1979), pp 142-143 and 157. He said, at 157, that it doesn‘t matter how
obvious it may be to the judge that the accused is guilty, the verdict must be that of the
jury, and he called this, in an italicised passage, “the first and traditional protection that the
law gives to an accused”. The second protection is that, on appeal, a conviction will be
quashed if the judges find a ―lurking doubt‖ that they consider the jury has overlooked.
Devlin added: ―…the second is an addition to the first and not a substitute for it.‖
In Krieger, reference was made to Lord Mansfield‘s observation in R. v. Shipley (1784), 4
Dougl. 73, 99 E.R. 774, at p. 824:
―It is the duty of the Judge, in all cases of general justice, to tell the jury how to do right,
though they have it in their power to do wrong, which is a matter entirely between God and
their own consciences.‖
I add that readers of Geoffrey Robertson‘s “The Justice Game” (1998) will recall his remark
that ―[t]his remains the most significant feature of English criminal law.‖ The rule that the
decision to convict can only be made by the jury operates, especially in politicallymotivated prosecutions, to ensure that ―the only enemies of the State who are put in prison
are enemies of the people as well.‖
That misdirections of this kind should occur reminds us that judges must not be allowed to
lose sight of the fundamentals. See also my comments on R v Wang, noted on 14
February 2005.
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Monday, October 30, 2006

Perceptions of bias
Despite their almost constant preoccupation with the fairness of trials, some senior
appellate courts still have difficulty in appreciating what fairness means. Last week, the
European Court of Human Rights corrected a House of Lords decision in a case where the
fairness of a trial was critical: Martin v United Kingdom [2006] ECHR 890 (24 October
2006).
In Martin, the accused (the applicant in the ECHR) had been tried by a Court Martial in
Germany, although he was a British civilian. He came within the jurisdiction of the Court
Martial because he was visiting a family member who was in the military at a base in
Germany, at the time when the alleged offending, a murder, occurred. The jurisdictional
arrangements complied with United Kingdom legislation. The German authorities had
waived jurisdiction, and the Court Martial convened under UK law.
Characteristics of the military court that were important were that a superior officer
presided over the 7 member tribunal, and only two members were civilians (from the
United Kingdom).
The House of Lords had approached the issue of trial fairness by asking whether there
had been any unfairness which might have rendered the verdict unsafe: see the extract
from Lord Hope‘s speech, quoted by the ECHR at para 20 of Martin. The error of this
approach is the emphasis on pragmatism at the expense of formalism.
Fairness requires absence of bias, and even people who are ―obviously‖ guilty - so that
pragmatism requires conviction - must be tried by a court that is not biased against them the formal requirement of fairness. The ECHR pointed out in para 42 of Martin that there
are two aspects to impartiality: the tribunal must be subjectively free of bias, and there
must be sufficient procedural guarantees to exclude any legitimate objective doubt about
that.
The abstract jurisdictional criteria established in legislation were not a sufficient guarantee
of absence of actual or perceived bias (para 44), as the issue had to be determined in the
circumstances of each case. Here, the structure and procedure of the applicant‘s Court
Martial were sufficient to raise a legitimate fear as to its lack of independence and
impartiality. The judgment does not particularise the evidence that supported this
conclusion, but, interestingly, it holds that here, even the presence of a Vice-Judge
Advocate General (a senior judge appointed by the Lord Chancellor, who could give the
tribunal binding directions on the law) was insufficient: he did not have influence and
involvement in the tribunal proceedings sufficient to guarantee the independence and
impartiality of the applicant‘s court-martial (para 52).
The ECHR declared a breach of Article 6 (the right to trial by a fair and independent
tribunal) and awarded damages to the applicant. Subject to an appeal to the Grand
Chamber, the conviction will be quashed pursuant to domestic law: Randall v R [2002] 1
WLR 2237, 2251 (PC): ―The right to a fair trial is one to be enjoyed by the guilty as well as
the innocent, for a defendant is presumed to be innocent until proved to be otherwise in a
fairly conducted trial.‖
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Unfortunately, the judgment in Martin is insufficiently detailed to dispel some doubts about
its correctness. If this Court Martial was unfair to the civilian accused, would the same
proceedings have been unfair to an accused who viewed them a soldier? If the test for this
sort of bias is whether an objective observer would have concerns about the fairness of
the proceedings, should that observer be conceptualised as if he were in the military, or
should he be a civilian? Should this characteristic of the observer change according to
whether the proceedings are against a soldier or a civilian?
It may be that, in the circumstances of this case that are not revealed in the judgment,
even an accused who was in the armed services would have had legitimate objective
concerns about the fairness of the proceedings because of the dominance of the superior
officer who presided.

Monday, December 04, 2006

Attempting to conspire
A good example of a policy decision about the scope of criminal law comes from the
Supreme Court of Canada in R v Dery [2006] SCC 53 (23 November 2006). At issue was
whether there should be an offence of attempting to conspire to commit an offence. There
was no legislative provision determining this question, so it concerned the scope of the
common law.
The Court held unanimously that there is no offence of attempting to conspire: acts
preceding conspiracy are not sufficiently proximate to a substantive offence to warrant
criminal sanction.
This decision highlights the meaning of ―agreement‖ in the context of conspiracy. A criminal
conspiracy is an agreement to commit an offence. Imagine two people, A and B, who
discuss committing an offence; A is very keen that they should do so, but B wants more
time to decide and tells A that he will send him a text message about this later. B leaves A
and later decides that, yes, he will agree to commit the proposed offence with B, so he
sends him a text message to that effect. However, the message is never received by A.
Here, B has tried to agree with A to commit the offence. He has done what A expects him
to do to agree. He believes they have an agreement. Should B be guilty of attempting to
conspire with A? His position is different from that of A, who, not having received any
communication from B, does not believe they have reached agreement, although he hopes
they have. A would not be guilty of conspiracy with B.
While it might be acceptable, in circumstances like this, to hold B guilty while A escapes
liability, the legal concept of agreement as a combination of minds prevents this. The law
looks at potential harm as the justification for imposing criminal liability, and for conspiracy
it is the harm that arises from the combination of minds, directed at the commission of an
offence, that warrants criminal sanction. While, in the hypothetical discussed here, B‘s
state of mind is that of a conspirator, the danger he poses is lessened because A is
unaware of B‘s agreement. It is often said that a person is not to be punished for his
thoughts alone, and in the absence of a combination of minds B‘s individual liability must
depend on whether he does any other act which is sufficiently proximate to the
commission of a substantive offence to make him liable for the attempt to commit that
offence.
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We are, of course, focusing on liability for an attempt to conspire. It should not be thought
that A will escape all liability, for consideration will have to be given to incitement. It may be
that A is liable for inciting B to commit the crime which was the objective he discussed with
B. Further questions arise here, concerning what ―inciting‖ involves. If it is no more than
trying to arouse another person‘s interest in committing an offence, then A would be liable
whatever B decided; but, if inciting requires the actual arousal of that interest in the mind of
the other person, then A is only liable if B (as he did in the above hypothetical) becomes
interested in the commission of the offence. This latter approach would be consistent with
the harm-based justification for imposition of criminal liability. However, the common law
interpretation is different: inciting does not require the creation of an interest in the
commission of the offence, mere encouragement being sufficient. Adams on Criminal Law
puts it this way, at CA66.17(2):
――Inciting‖ means to urge or spur on by encouragement, persuasion, or coercion. See
Burnard v Police [1996] 1 NZLR 566; R v Tamatea (2003) 20 CRNZ 363, and the following
decisions at common law on the meaning of the term in the inchoate offence of incitement:
Invicta Plastics Ltd v Clare [1976] RTR 251; R v Hendrickson [1977] Crim LR 356; R v
Fitzmaurice [1983] QB 1083; R v James (1985) 82 Cr App R 226; Race Relations Board v
Applin [1973] QB 815.‖
A leading New Zealand case on incitement, consistent with this statement of the law, is R v
Schriek [1997] 2 NZLR 139; (1996) 14 CRNZ 449; 3 HRNZ 583 (CA). The position may
therefore be summarised as follows: criminal liability requires that the accused caused
harm, and as far as conspiracy is concerned the minimum harm needed for liability is,
consistent with the decision of the Supreme Court of Canada in R v Dery, the existence of
an agreement to commit an offence. Such an agreement does not exist without
communication between the two parties to it (or, where there are more than two parties,
between at least two of them). But, where incitement is concerned, the necessary degree
of harm has been held to arise from mere encouragement, whether or not an interest in
offending is aroused. This inconsistency in policy will require attention.

Monday, December 11, 2006

The balance of probabilities
Sometimes, cases that are not quite interesting enough to warrant a separate entry here,
nevertheless contain dicta that are worth noting.
Such a case is Sharma v DPP and others (Trinidad and Tobago) [2006] UKPC 57 (30
November 2006). The relatively uninteresting bit of the case is its recognition that a
prosecutorial decision to file criminal charges can be subject to judicial review. Here,
however, there was insufficient evidence of official misconduct to warrant leave being
given to institute review proceedings. While there are some examples of successful
reviews of decisions not to prosecute, there is, according to the Privy Council, no English
case where a decision to prosecute has been reviewed.
One can understand that absence of example, because the more appropriate recourse
would be an application for a stay of proceedings on the grounds that to continue with the
prosecution would be an abuse of process.
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However, the interesting point I wish to draw attention to in this case concerns what is
usually called the civil standard of proof: proof on the balance of probabilities. At para 14 of
their joint judgment, Lords Bingham and Walker quoted with approval an English Court of
Appeal case, R(N) v Mental Health Review Tribunal (Northern Region) [2005] EWCA Civ
1605, [2006] QB 468 at para 62:
―… the more serious the allegation or the more serious the consequences if the allegation
is proved, the stronger must be the evidence before a court will find the allegation proved
on the balance of probabilities. Thus the flexibility of the standard lies not in any
adjustment to the degree of probability required for an allegation to be proved (such that a
more serious allegation has to be proved to a higher degree of probability), but in the
strength or quality of the evidence that will in practice be required for an allegation to be
proved on the balance of probabilities.‖
The standard of proof on the balance of probabilities is frequently used in criminal law in
relation to issues such as proof of the defence of insanity, proof of the admissibility of
evidence, and proof of an issue by the defence where a statute specifies that that is the
standard. It is also applied, exceptionally, to some findings of fact at sentencing, for
example proof that specified property was the proceeds of offending.
In some cases the courts have said that the civil standard has the advantage of flexibility:
where the issue is a serious one, the standard increases, tending to become akin to proof
beyond reasonable doubt for really serious issues. That, it may now be seen, is the wrong
way to look at what is going on; the standard is not increased, rather, more cogent
evidence is required to satisfy proof on the balance of probabilities, as the issue becomes
more serious.
What, one may wonder, is the difference? Well, imagine a case where, at sentencing, the
judge has to decide whether certain property represents the proceeds of criminal
offending. If it does, a fine may be imposed to represent the value of those proceeds. An
illustration is s 39(1)(b) of the Misuse of Drugs Amendment Act 1978[NZ]. In this context,
the ―fine‖ is a means of depriving the offender of the benefit of his offending, rather than a
punishment, so the civil standard of proof here is appropriate. Nevertheless, the issue is a
serious one, especially where the property is valuable and loss of its value may have an
adverse effect on innocent people. In the absence of an explanation for how he acquired
the property lawfully, the court will be entitled to infer that it was indeed obtained with the
proceeds of offending. That may be the ordinary and natural inference, although evidence
for it may be slight. It may be a matter of common sense, rather than actual proof. On the
other hand, the offender may provide evidence that, for example, at the relevant time he
had recently inherited money which he used to pay for the property in question. Unlikely
though that explanation may be, he may nevertheless be able to provide cogent evidence
in support of his assertion.
Here, if (as is the case) the standard does not increase but the requirement for cogency
does, the offender may well be able to establish, on the balance of probabilities, that he
did buy the property with inherited money. And, similarly, the prosecution, having a
common sense inference but little evidence to back it up, would fail to establish its case on
the balance of probabilities. If, however, the seriousness of the issue meant that the
standard of proof increased, then, notwithstanding the cogency of his evidence that he
inherited the money, the court might still find that the more common sense inference
prevailed: while he could establish lawful purchase to a likelihood of, say 51%, he could
not reach the higher standard that the circumstances required.
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It will be important to get judges to see the difference in these approaches to the meaning
of the balance of probabilities. The difference is rather subtle. If the cogency of the
required proof increases to a likelihood of, say, 60% in favour, why isn't that an increase in
the standard of proof? "Balance" of probabilities suggests a more even contest.
Nevertheless, the focus appears to be on the cogency of the evidence for each competing
proposition, not on some imaginary shifting standard of proof.
[Update: The European Court of Human Rights rejects the English approach and holds
that the strength of the evidence needed to meet the standard of proof does not change
with the seriousness of the issue: Saadi v Italy [2008] ECtHR 179 at 140.]

Friday, December 15, 2006

Reliability and hearsay
Yesterday, the Supreme Court of Canada made some observations on hearsay that are
relevant to issues that will arise in New Zealand under our new Evidence Act 2006: R v
Khelawon [2006] SCC 57 (14 December 2006).
The crucial provision in the Evidence Act 2006 that I will focus on here is s 8:
“8 General exclusion
(1) In any proceeding, the Judge must exclude evidence if its probative value is
outweighed by the risk that the evidence will--(a) have an unfairly prejudicial effect on the outcome of the proceeding; or
(b) needlessly prolong the proceeding.
(2) In determining whether the probative value of evidence is outweighed by the risk
that the evidence will have an unfairly prejudicial effect on a criminal proceeding,
the Judge must take into account the right of the defendant to offer an effective
defence.‖
This ―right of the defendant to offer an effective defence‖ echoes s 25(e) of the New
Zealand Bill of Rights Act 1990: ―The right to be present at the trial and to present a
defence‖, and the word ―effective‖ invokes other aspects of s 25. The importance of the Bill
of Rights is recognised in the Evidence Act 2006, s 6, where the purposes of the Act are
stated to include ―providing rules of evidence that recognise the importance of the rights
affirmed by the New Zealand Bill of Rights Act 1990‖.
The most fundamental of the rights in s 25 of the Bill of Rights is the accused‘s right to a
fair hearing. This right has been recognised by the New Zealand Supreme Court as
fundamental and essential: Condon v R (noted here, 24 August 2006). In Khelawon the
Court recognised, at para 47, the link between the right to make a full answer in defence
and the right to a fair trial, saying that this introduced a ―constitutional dimension.‖
Hearsay evidence is presumptively inadmissible, but it may be admitted. An essential for
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admissibility is that the circumstances relating to the statement provide reasonable
assurance that it is reliable: Evidence Act 2006, s 18(1).
The Supreme Court of Canada, in Khelawon, has analysed the reliability requirement for
admission of hearsay statements. Essentially, it held that reliability may arise in two ways,
but these are not mutually exclusive. The first is where reliability can be assessed by the
trier of fact (usually, the jury). Here, there will be means by which the truth and accuracy of
the statement can be tested, other than by cross-examination. In such cases, the judge
does not need to inquire into the truth or accuracy of the statement, in determining its
admissibility, as those are matters for the jury. We may question, with respect, whether it is
appropriate to call this first a test for ―reliability‖, rather than a test for ―safety‖ of admitting
the evidence. The point is that it is safe to admit the evidence because in the
circumstances of the case its reliability can properly be assessed by the jury.
The second sort of reliability in the Supreme Court of Canada‘s analysis is where the
trustworthiness of the statement is put forward as the reason for admitting it: here, the
judge must inquire into the factors that tend to show whether the statement is true or not.
That, of course, doesn‘t take the reliability issue very far, and it is unlikely to be a subject
for analytical expansion as opposed to illustration by example. Of more interest here is the
Court‘s model of trial fairness. At para 48 the Court noted that trial fairness embraces more
than the rights of the accused: it includes broader societal concerns, one of which is that
the trial process should arrive at the truth. These broad interests were, said the Court,
reflected in the twin principles behind the admission of hearsay evidence: the necessity
principle (usually meaning that the maker of the statement is not available to give
evidence), which reflects the truth-seeking interest, and the reliability principle, which
reflects the need for integrity in the trial process. Other fair trial interests were reflected in
the general discretion of the judge to exclude evidence where its prejudicial effect
exceeded its probative value.
An implication of this analysis is that the last-mentioned discretion must be exercised in a
way that recognises the absolute and essential nature of the accused‘s right to a fair trial.
One may question whether it is appropriate to exclude this right from the reliability
principle, if indeed that is what the Canadian Court intended. It seems directly applicable to
the safety aspect of reliability (how could it be safe to admit a statement if the accused‘s
inability to cross-examine its maker could give rise to a real risk of bias?). It may be that
the New Zealand legislation has better placed the Bill of Rights concerns as one of the
purposes of the Evidence Act 2006, second only to the provision of logical rules. In that
context it has a bearing on all the rules, and the accused‘s absolute and essential right to a
fair trial remains an overarching requirement.

Monday, December 18, 2006

Extended secondary liability
To be guilty of serious crime you must intend to do the prohibited thing. Intention is the
fundamental requirement for liability. Those two statements require some qualification.
Recklessness is often sufficient. There is a difference between a person who actually does
the act (the principal offender) and one of the two sorts of secondary participants. The first
sort of secondary parties are those who aid, abet, counsel or procure the commission of
the offence. These people are liable if, like the principal, they intend the prohibited acts (or
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are reckless as to whether or not they occur). But, the second sort of secondary party, the
one we will be concerned with here, is the person who assists in the commission of one
offence, knowing that the principal ―could‖ commit another offence; the question is, what
sort of state of mind is needed by the secondary party for liability for that other offence?
I have put the word ―could‖ in quotation marks because there is some variation in the law
about what attitude the secondary party must have towards the commission of that other
offence. In New Zealand, s 66(2) of the Crimes Act 1961 puts it like this:
―Where 2 or more persons form a common intention to prosecute any unlawful purpose,
and to assist each other therein, each of them is a party to every offence committed by any
one of them in the prosecution of the common purpose if the commission of that offence
was known to be a probable consequence of the prosecution of the common purpose.‖
The critical phrase here is ―known to be a probable consequence‖. Although this sort of
secondary party can be liable without actually intending that the other offence be
committed, he must regard its commission as a ―probable‖, rather than a ―possible‖
consequence. This puts the requirement as higher than recklessness, which is usually
understood to mean taking a known risk.
There is, therefore, room for some dissatisfaction with this law, as the principal offender
may, depending on the definition of the offence in question, only be liable for prohibited
conduct that he intended, while the secondary participant is liable merely because he
knew its occurrence was probable even if he didn‘t want it to happen.
The law of homicide is usually the source of illustrations by commentators, but this is a bad
example. To put it in simplified terms, murder can be committed by the principal offender
even though he doesn‘t intend to kill: recklessness is sufficient. There is not, therefore, the
disparity between parties as there might be in relation to some other offences.
Nevertheless, in Clayton v R [2006] HCA 58 (13 December 2006) the appellants, convicted
as secondary parties to murder, asked the High Court of Australia to change the law. In
Victoria, the state of mind required by this sort of secondary party is defined by common
law as knowledge that the commission of the other offence (here, murder) was ―possible‖.
This is a lower standard for liability than ―probable‖. Kirby J, dissenting, thought that the
anomalies in the law would be avoided if the requirement was changed to ―probable‖ (para
121), but the other members of the Court declined to change the common law,
emphasising that there was no disparity between the forms of liability as the principal could
be liable without intending to kill (para 16), and that the issue might really amount to a
change in the law of homicide, a matter that should be left to the legislature (para 19).
At para 20 the majority refer to the jurisprudential basis for the different forms of liability:
―Further, no change could be undertaken to the law of extended common purpose without
examining the whole of the law with respect to secondary liability for crime. The history of
the distinction between joint enterprise liability and secondary liability as an aider, abettor,
counsellor or procurer of an offence has recently been traced by Professor Simester ["The
Mental Element in Complicity", (2006) 122 Law Quarterly Review 578 at 596-598]. As that
author demonstrates [at 598-599], liability as an aider and abettor is grounded in the
secondary party's contribution to another's crime. By contrast, in joint enterprise cases, the
wrong lies in the mutual embarkation on a crime, and the participants are liable for what
they foresee as the possible results of that venture. In some cases, the accused may be
guilty both as an aider and abettor, and as participant in a joint criminal enterprise. That
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factual intersection of the two different sets of principles does not deny their separate
utility.‖
This was the extent of the majority‘s reference to the ―separate utility‖ of the different forms
of liability. Kirby J, at para 107, was not convinced by Simester‘s rationale:
―The justification presented by Simester … [Simester and Sullivan, Criminal Law Theory
and Doctrine, 2nd ed (2003) at 226; see also Simester, "The Mental Element in
Complicity", (2006) 122 Law Quarterly Review 578 at 592-601] is ultimately unpersuasive.
The law may indeed dislike group anti-social activities, particularly where they result in
death. But a rational and just legal system will dislike such activities equally, whether the
conduct charged is prosecuted as an offence of acting in concert or of aiding and abetting
others in carrying out the group activity. The law will not withdraw from one means only of
establishing the offence (by reliance upon extended common purpose liability) the normal
requirement of the modern criminal law that the prosecution prove a requisite intention on
the part of the secondary offender.‖
The New Zealand Court of Appeal has taken this logical approach of treating principal and
secondary parties on the same footing: R v Tuhoro [1998] 3 NZLR 568; (1998) 15 CRNZ
568 (CA), 573:
―Having regard to the increasing number of persons prepared to combine for major
criminal activity, … it is neither contrary to public policy nor unjust to hold them to account
on the same basis as the actual perpetrator of any crimes within the scope of their criminal
plan.‖

Tuesday, December 19, 2006

Deceit from a distance
Today our Supreme Court held that a person who, outside New Zealand, causes a copy of
a document to be created in this country (here, by sending a fax), does an act in New
Zealand so as to attract the application of New Zealand law: Walsh v R [2006] NZSC 111
(19 December 2006).
The defendant appealed against convictions for forgery. She had been found guilty on the
basis that she had, in Amsterdam, created false documents and then, perhaps after
copying them to disguise the method of their creation, she had faxed them to the victims,
intending thereby to dishonestly obtain money.
There was a difficulty here with the forgery convictions, because of the legal definition of a
forged document as, essentially, a document that told the kind of lie about itself that
brought it within the then-applicable statutory definition of false document (see para 9 of
the judgment of Elias CJ, McGrath and Anderson JJ, with which Blanchard and Tipping JJ
concurred). The difficulty here was that the forgeries were completed (outside the
jurisdiction of New Zealand courts) before the copies were made, and the copies purported
to be made by the accused, which was true: para 16. This was the position for all except 6
documents; these 6 purported to be letters addressed specifically to particular victims.
While this point did not need to be decided, Blanchard J indicated, para 33, that he would
have held that there were forgeries, as they each purported to be sent on the authority of
their apparent writer, and that was a lie.
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No such difficulty existed concerning the offence of uttering, and the Court amended the
convictions accordingly. Uttering was defined at the relevant time by s 266 of the Crimes
Act 1961, and the accused had committed the offences by sending the faxes to New
Zealand: para 19, 20. There was no prejudice to the appellant in these amendments,
because in order to have convicted her for forgery the jury must have accepted proof of all
the ingredients of uttering. The same statutory maximum penalty applied, and the
sentences were confirmed.
As Tipping J pointed out in para 40, the law in New Zealand was ―substantially recast‖ from
1 October 2003 by the present sections 255 – 265 of the Crimes Act 1961, and the
appellant would now appropriately be convicted, if she had committed the offences on or
after that date, under s 258, of reproducing documents with intent to deceive.
The current offence of forgery attracts the same difficulties as those which were
considered in this case, and the prosecution must select a charge appropriate to the
circumstances of each case. Walsh is interesting for its reference to the jurisdictional point,
and for the reasons why the convictions could be amended.
I wasn‘t going to do a note on Clift, R (on the application of) v Secretary of State for the
Home Department [2006] UKHL 54 (13 December 2006), but, because there is an
interesting parallelism of concepts, I will mention it here. The essential distinction,
operative in both cases, is between status and action. In Walsh, the determination of
whether a document is a forgery requires analysis of the distinction between what the
document is, and what it seeks to do. To be a forgery, the document must make a false
assertion about what it is, its status. This must not be confused with what it does, its
action, which will be to make a false assertion about some state of affairs and thus mislead
its intended recipient. In Clift, the point was that discrimination concerns what a person is,
his status, and not what he has done, his action. Thus, in that case, (broadly speaking), a
prisoner subject to a different parole regime to others who had received lesser sentences
was held not to be the victim of discrimination in contravention of article 14 of the ECHR
because the difference in parole eligibility was due, not to his status (as a person), but to
his conduct in committing the crime for which he was sentenced.

Friday, January 19, 2007

Stare decisis in the European Court
Some interesting points are illustrated in Young v United Kingdom [2007] ECHR 48 (16
January 2007). A prisoner was found to have been denied a fair disciplinary hearing,
mainly because the Governor, who was the tribunal, was not appointed independently of
the prosecuting agency, and also because no legal representation was made available to
the prisoner. The European Court of Human Rights (Fourth Section), sitting as a Chamber,
held unanimously that Article 6 of the European Convention on Human Rights had been
breached; Judge Maruste delivered a separate concurring judgment in which he adhered
to an earlier dissenting opinion he had expressed but distinguished it on the grounds that
in the present circumstances a rigid application of prison rules had not been justified.
Dissenting judgments
The first point of interest, therefore, is to what extent judges should adhere to dissenting
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opinions that they have previously expressed. Judge Maruste‘s dissent had been delivered
in Ezeh and Connors v United Kingdom [2003] ECHR 485 (9 October 2003), and held that
where the result of proceedings is to postpone release on parole, that is not the imposition
of a new sentence, and it does not require a trial, or the sort of hearing that attracts the
fairness requirements of Art 6. The majority held (para 123) that Art 6 did apply: ―The
reality … was that prisoners were detained in prison beyond the date on which they would
otherwise have been released, as a consequence of separate disciplinary proceedings
which were legally unconnected to the original conviction and sentence.‖
Even though the majority Grand Chamber decision in Ezeh and Connors was 11 to 6, in
terms of the ratio of that case the point of law was decided: prison disciplinary proceedings
that may result in postponement of release must be fairly conducted. Should Judge
Maruste (and the other dissenters in Ezeh and Connors) obey the law by abandoning their
previous dissenting opinions? One of the other members of the Court in Young, Judge
Pellonpaa, had also dissented in Ezeh and Connors; he did not repeat his own dissenting
opinion.
[Update: another example of a dissenting Judge not repeating his dissent is Lord
Hoffmann in Gibson v USA (The Bahamas) (noted 26 July 2007): he declined to join the
majority in overruling a case in which he had dissented (Cartwright v Superintendent of
HM Prison [2004] UKPC 10); among the reasons for his now approving the majority's view
in Cartwright was the point that the decision supported public policy and international
treaty obligations, and it was not unjust.]
When are proceedings “criminal”?
For the right to a fair hearing to apply under Art 6, the proceedings must be ―criminal‖ (or,
in New Zealand, for example, they must involve a charge of an offence: NZBORA, s 25).
To decide whether proceedings are ―criminal‖, the European Court considers the way the
matter is classified in the relevant State law, but that is subject to the Convention; the
nature of the accusation, and, as a separate point, the severity of any penalty that may be
imposed.
There is no room for doubting the application of the right to a fair hearing where domestic
law is clear, as in New Zealand, where ―offence‖ is defined in the Crimes Act 1961, s 2, as
meaning ―any act or omission for which any one can be punished under this Act or under
any other enactment, whether on conviction on indictment or on summary conviction.‖ Any
doubts here would have to concern what ―punished‖ means. Where proceedings do not
involve a risk of conviction, the rules of natural justice apply: Drew v Attorney-General
[2002] 1 NZLR 58, (2001) 18 CRNZ 465 (CA).
Waiver
Limitations on what amounts to waiver of convention rights were referred to in Young, at
para 40. Waiver must be consistent with the public interest, it must be established in an
unequivocal manner, and there must be minimum guarantees commensurate with the
importance of the waiver. At para 41 the Court dealt with the question whether the
applicant had waived her right to legal assistance as follows:
―According to the Government‘s own account, the applicant was asked if she wished to
have ―help‖ at the hearing and the record of the adjudication indicated that, if she
answered in the affirmative, she would be informed of the assistance and legal
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representation ―possibilities‖. There is therefore no indication she was in fact clearly
offered legal representation for the hearing as opposed to the assistance of a
friend/layperson. In addition, given the applicable domestic law and practice (outlined in
the Ezeh and Connors judgment, §§ 59-62), any outline of the legal presentation
―possibilities‖, in the event of such an affirmative response from her, would not have
indicated with any certainty that such representation would be available. Moreover, any
choice would have been put to her at the adjudication hearing itself at which she was
unassisted. Furthermore, she would have been required to respond to the Governor who
conducted the hearing and who was charged with maintaining prison discipline and was
responsible for the pursuit of the charges against her, for determining guilt or innocence
and for fixing her sentence. The Court does not consider that, even accepting the
Government‘s submissions, the circumstances demonstrate that any choice by the
applicant as regards legal representation could be considered unambiguous and free.
Accordingly, and in so far as such a waiver would be permissible and not run counter to
any important public interest, it is not established to have been unequivocal and
accompanied by guarantees commensurate to its importance ….‖
In New Zealand the requirements for effective waiver are under review. I have summarised
recent developments in the text Misuse of Drugs, at para 1311, as follows:
"The giving of advice of rights to counsel is not to be an empty ritual .... In R v Kai Ji [2004]
1 NZLR 59; (2003) 20 CRNZ 479 (CA) it was held that telling the suspect of the availability
of free legal advice was integral to the existence of the right to be informed of the right to
consult a lawyer under s 23(1)(b) of the Bill of Rights. This is a departure from the holding
in R v Mallinson [1993] 1 NZLR 528; (1992) 8 CRNZ 707 (CA) that the police do not have
to facilitate the exercise of this right unless the suspect indicates a wish to exercise it.
Although Mallinson was decided by 5 Judges, and Kai Ji by 3 Judges of the permanent
Court, it is clear that the latter were indicating a change in approach in view of the
intervening introduction of the statutory Police Detention Legal Assistance scheme in the
Legal Services Act 2000."

Effect of the breach is irrelevant to whether there was a breach of the right to a fair
hearing
An important point, only recently settled in New Zealand law, is that the right to a fair
hearing is a procedural right, and does not depend on proof of loss, such as loss of an
opportunity of a more favourable result (see, for example, Condon v R, noted here 26
August 2006). In Young, the Court noted that this was not a case of loss of a real
opportunity of a more favourable result, as it was impossible to speculate about what
would have been the result of a fairly conducted hearing (para 48, 49). Because that was
so, the Court‘s judgment was itself sufficient satisfaction for any damage that had been
suffered.
Normally, of course, the consequence of a finding that a hearing was unfair will be the
quashing of the result (usually, the conviction) of that hearing. In Young, there was no
resulting conviction to quash, and all that the Court could have done was to make an
award of damages for non-pecuniary loss, but that would have required proof of a loss.
Although the result of the unfair hearing was 3 extra days in custody, the applicant could
not show that the same result would have followed from a fair hearing.
Legal expenses and award of costs
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The Court in Young significantly reduced the amount of costs that were sought to cover the
successful appellant‘s legal expenses. Aside from the absence of a fully itemized account,
the reason was that most of the submissions had been prepared after the delivery of the
Grand Chamber decision – Ezeh and Connors - that had settled the law.
The implication is that counsel must rely on the Court applying its earlier decisions, even
when the court is a largely differently constituted bench considering a previous split of 11
to 6. Notwithstanding the risk of liability for negligence, which might result in a tendency to,
albeit in good faith, over-prepare, and the potentially strong opposition from governmentfunded prosecuting counsel, it seems that less well funded counsel must have confidence
in their case.

Tuesday, February 20, 2007

Trial by unjust law
Today‘s decision by our Supreme Court, Hansen v R [2007] NZSC 7 (20 February 2007),
holds that some trials are conducted under law that is an unjustifiable limitation on the
presumption of innocence.
The implications of this are considerable. Do such trials contravene the accused‘s right to
a fair trial, which is an absolute right, so that convictions obtained at them cannot be
upheld?
Should Parliament reform the impugned law, s 6(6) of the Misuse of Drugs Act 1975, so
that it does not place a legal burden of proof on the accused?
The foundation of Hansen is a finding by all 5 members of the Court that the expression
―until the contrary is proved‖ can not mean ―until a reasonable doubt is raised‖. It is
pointless, now, to dispute that, although in England and Wales that meaning is accepted.
The absence of a meaning that did not involve more than a justifiable limitation on the right
to be presumed innocent meant that the Court had to apply the unjustifiable limitation
(namely, that the accused had to prove, on the balance of probabilities, lack of intent to
supply a drug).
Parliament had been assured by the Attorney-General in 2005, when it revised the
offending provision, that there was no unjustified limitation of the accused‘s rights. The
Supreme Court has now decided that that assurance was wrong (although Blanchard J
dissented on this point).
Justice McGrath put the position in this way:
―[254] Articulating that reasoning serves the important function of bringing to the attention
of the executive branch of government that the court is of the view that there is a measure
on the statute book which infringes protected rights and freedoms,which the court has
decided is not a justified limitation. It is then for the other branches of government to
consider how to respond to the court‘s finding. While they are under no obligation to
change the law and remedy the inconsistency, it is a reasonable constitutional expectation
that there will be a reappraisal of the objectives of the particular measure, and of the
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means by which they were implemented in the legislation, in light of the finding of
inconsistency with these fundamental rights and freedoms concerning which there is
general consensus in New Zealand society and there are international obligations to
affirm.‖
None of the judges in Hansen considered whether trials where the offending provision
applies will necessarily be unfair. One would expect that, in most cases, the provision will
have little scope for real effect on the accused‘s risk of conviction. It is only in borderline
cases, where the accused has possession of a quantity of drug close to that at which he is
presumed, by this provision, to have it for supply, that there is a risk that he will be found
guilty although the jury was not satisfied beyond reasonable doubt that he had that
purpose. He could then, perhaps, argue that the proceedings were biased against him,
and that this bias, albeit required by law, was unjustifiable.
It is now unlikely that the prosecution will rely on the statutory presumption, in its present
form, where the amount of drug is close to the presumptive level. It is clear that the matter
needs to be addressed by Parliament.

Monday, February 05, 2007

Appeal verdicts
How should an appellate court decide whether a verdict is safe? It is difficult to find
agreement among senior appellate judges on the safety of verdicts, even where they
express the relevant legal approach in similar terms. Only last week the Supreme Court of
Canada split 5 – 4 on whether a verdict in a lower court was reasonable: R v Beaudry
[2007] SCC 5 (31 January 2007).
I have previously mentioned here several cases on this difficulty: Dial v The State (Trinidad
and Tobago) 17 February 2005, R v Stevens 25 October 2005, Taylor v R (Jamaica) 14
March 2006. And next month, the Privy Council will hear an appeal, the last from New
Zealand, by David Bain, which concerns whether convictions for murders should be upheld
in the light of fresh evidence.
In Beaudry the majority emphasised that it is the verdict that is reviewed, not the process
that was followed to reach it. An error of reasoning in the lower court (here the trial was by
judge alone, so reasons for the verdict were available for inspection on appeal) did not, of
itself, mean that the verdict was unsafe; instead, the appellate court had to thoroughly reexamine the evidence, bringing to bear the weight of its judicial experience in deciding
whether the verdict was a reasonable one (para 58).

I will, I hope, be forgiven for thinking that that is a very vague formulation of the proper
appellate task. Some help might be obtained from a combination of dicta from the cases
mentioned above, so that the question for the appellate court is whether a jury might, on a
proper approach, have a reasonable doubt about the defendant‘s guilt (Dial), bearing in
mind that the jury may have different perceptions of the facts from the perceptions
entertained by appellate judges (Stevens), and that the jury must rule out all inferences
consistent with innocence before it can convict (Taylor).
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Thursday, February 08, 2007

How satisfying was that!
The High Court of Australia has, this week, held that the requirement that a judge be
―satisfied‖ of something (here, the appropriateness of revoking a non-parole period, which,
in this case, would mean no possibility of release on a life sentence), does not entail a
standard of decision analogous to a standard of proof: Leach v R [2007] HCA 3 (6
February 2007).
I have previously noted here some discussion over whether a standard of decision is
applicable to requirements like the court having to be ―satisfied‖. I use the expression
―standard of decision‖ to acknowledge that the decision is a matter of judgment, based on
facts, and that those facts will have been determined to a standard appropriate to their
context. Indeed, in Leach, the High Court of Australia distinguished between the factual
matters on which the decision had to be based, these having to be proved beyond
reasonable doubt, and the judgment on those facts whereby the court, having to be
―satisfied‖ was exercising a judgment not amenable to a standard. See, in particular, para
47 of the joint judgment:
―…. The concept of a standard of proof, like the related concept of onus of proof, is
apposite to the resolution of disputed questions of fact in issue in the litigation. Both onus
and standard of proof concern the adducing of evidence at trial and the determination of
which of the facts in issue are established by that evidence[citing Cross on Evidence, 7th
Aust ed (2004) at [7005]; Stone, "Burden of Proof and the Judicial Process: A Commentary
on Joseph Constantine Steamship Ltd v Imperial Smelting Corporation Ltd", (1944) 60
Law Quarterly Review 262]. Standard of proof is not a concept that is apposite to the
resolution of a contested question of judgment of the kind required by [the relevant
section], any more than it is apposite to the resolution of a disputed question of law.‖
In contrast, the House of Lords in O v Crown Court at Harrow (noted here 31 July 2006) not mentioned in Leach - held that in the context considered there, whether release on bail
was appropriate, ―satisfied‖ meant more than an exercise of judgment, and connoted a
burden or presumption.
There is plenty of scope for discussion of this point, as requirements that a court be
―satisfied‖ of something are common. In the Sentencing Act 2002[NZ], for example, s
24(2)(b) and s 86(2) apply this requirement to determination of facts at sentencing, and to
deciding whether an extended non-parole period is appropriate, respectively.
Obviously, decisions in some contexts will be more important than in others, so the
requirement that a judge be ―satisfied‖ of a critical matter needs to accommodate that. This
does not, however, mean that the standard of satisfaction, if there is a standard, will vary;
instead, the weight of the considerations needed to meet the standard could be regarded
as the variables. An analogous point was made in relation to ―the balance of probabilities‖
in Sharma v DPP and others (Trinidad and Tobago) (noted 11 December 2006).
Refusals to attach a standard to the requirement that the judge be ―satisfied‖ are, no
doubt, put on the policy basis that finality in litigation is desirable. Unless a lower court has
taken into account irrelevant matters, or failed to consider relevant matters, or has been
plainly in error, its decision on a discretionary matter should be final. On the other hand,
where a decision concerns matters that are the subject of human rights, international
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trends are towards interpreting ―satisfied‖ as carrying a standard of beyond reasonable
doubt.
See also my discussion of proof and risk in relation to another House of Lords decision not
cited in Leach: re McClean, 19 July 2005.

Tuesday, March 13, 2007

Lurking doubts
Recently the Privy Council has reminded us of the appropriate way to approach the
question whether there has been a substantial miscarriage of justice in a case, requiring
the quashing of a conviction: Dookran v The State (Trinidad and Tobago) [2007] UKPC 15
(7 March 2007).
The facts of the case, which are a tale of sex, love, jealousy, and death, do not need to be
traversed here. At issue, in respect of the appeal by one of the two appellants, the
daughter, was whether the Court of Appeal had applied the proviso correctly. That Court,
having decided that her statement should not have been used in evidence, nevertheless
concluded:
―In all the circumstances we hold that the case against this appellant was strong even in
the absence of the statement and there was no miscarriage of justice.‖
The Privy Council pointed out that this was the wrong test, para 14:
―On the contrary, the Court of Appeal were entitled to apply the proviso and uphold [her]
conviction only if they could be satisfied that, without that evidence, a reasonable jury
would inevitably have convicted her. The Court of Appeal did not apply that test and so
their conclusion that there was no miscarriage of justice and that her appeal should be
dismissed was fundamentally flawed.‖
Given that the Court below had applied the wrong test, what should the Privy Council do?
Obviously, it had to apply the correct test: would a reasonable jury inevitably have
convicted? The other evidence against her was from an eyewitness (her sister) to the
killing, who had been treated as a suspect when interviewed by the police. At trial, the
prosecution case was that her evidence was supported by the appellant‘s own statement.
Having held that that statement should not have been used in evidence, the eyewitness
evidence was unsupported. The Privy Council concluded, para 17:
―It is impossible to affirm that, without that corroboration from the admission statement, any
reasonable jury would inevitably have rejected the criticism of [the eyewitness‘s] evidence
and relied on her evidence alone to convict [this appellant]. In these circumstances there is
no room for applying the proviso.‖
The other appellant was the mother of the first appellant (and, indeed, of the victim and the
eyewitness). The Board summarised the basis of the argument for her as follows, para 28:
―Although reference to lurking doubt has been criticised from time to time as an
unwarranted gloss on the language of the statute regulating appeal proceedings in
England and Wales, it is really just one way in which an appeal court addresses the
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fundamental question: Is the conviction safe? In the vast majority of cases the answer to
that question will be found simply by considering whether the rules of procedure and the
rules of law, including the rules on the admissibility of evidence, have been applied
properly. Very exceptionally, however, even where the rules have been properly applied,
on the basis of the "general feel of the case as the Court experiences it", there may remain
a lurking doubt in the minds of the appellate judges which makes them wonder whether
justice has been done: R v Cooper [1969] 1 QB 267, 271, per Widgery LJ.‖
In considering whether there was this sort of lurking doubt, the Board mentioned the
following points. The mother‘s statement was taken in circumstances not unrelated to
those in which inadmissible statements had been taken (para 31). The trial judge seemed
to have been concerned that too much weight might be given to her statement (para 32).
There were factors which could have made here more vulnerable than an average person
when interviewed in the police station (para 33). A material witness to the events in the
police station was not available to give evidence at the trial (para 34). The factors affecting
the credibility of the eyewitness also applied to this appellant (para 35). These matters led
the Board to conclude:
―…their Lordships cannot avoid a residual feeling of unease about whether justice has
been done in [the mother‘s] case and so about the safety of her conviction. …‖.
This case is a straightforward illustration of how appellate courts should approach the
application of the proviso when complaints are made alleging the wrongful admission of
evidence. It is noteworthy that the appellate court should not go about constructing a case
against the appellant in place of the flawed case at trial. It should not try to explain away
inconvenient circumstances in order to uphold a conviction. It should not, even, apply a
high burden on the appellant of showing a reasonable doubt, in the sense of a doubt
based on reason, or logic.

Thursday, March 22, 2007

The third way
For an interesting study in how the most senior judges can differ over problems in criminal
law, one need go no further than yesterday‘s decision by the High Court of Australia in R v
Taufahema [2007] HCA 11 (21 March 2007).
Here, a policeman had been shot dead by a man who got out of a car, of which the
respondent, in this Crown appeal, was the driver. There were four occupants in this car, all
on parole, all carrying guns, and with them in the car were 2 pairs of gloves and a hockey
mask. The car had been, briefly – for up to 20 seconds – chased by the officer in a patrol
car, until it came to a halt in an accidental collision. That was when the murderer, Mr P, got
out with his gun and killed the victim.
The prosecution‘s case had been advanced in two ways at trial. Initially, it was alleged that
the men in the car had agreed among themselves to use guns to prevent their being
apprehended. By the end of the evidence in the trial, the prosecutor, after a lengthy
discussion with the judge, decided to put the case to the jury on the basis that the common
agreement between the men was simply to assist each other to avoid apprehension. The
advantage this gave the prosecution was that it was unnecessary for the jury to decide that
the use of a gun was part of this common agreement. The respondent, Mr T, was
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convicted of murder as a secondary party, and that must have been because the jury was
satisfied that he had foreseen the possibility that, in avoiding arrest, one of the others
would use a gun.
Mr T appealed against his conviction to the CCA NSW, on the basis that before he could
be liable in this way, a common intent to commit a crime would have to be proved, and
here, escaping apprehension was not a crime. Since there was no ―foundational‖ crime,
the CCA quashed his conviction and entered an acquittal. The Crown applied, in this
present case, to the High Court of Australia for leave to appeal this decision, and for an
order for a new trial.
The High Court held, by a majority of 4 to 3, that there should be a new trial. The
dissenters were, jointly, Gleeson CJ and Callinan J, and in a separate judgment, Kirby J.
The majority (Gummow, Hayne, Heydon and Crennan JJ) delivered a joint judgment.
The Crown‘s application was to advance the case on the basis that the men in the car had
planned to commit robbery, and this killing was a foreseeable consequence of the pursuit
of that common purpose. This way of inviting a conviction had not been offered before in
the proceedings.
The main issues were:


Should the public interest in the prosecution and conviction of offenders govern the
decision?



Should the prosecution be bound by its tactical decisions at trial?



Would ordering a new trial amount to giving the prosecution an opportunity to make
a new case, contrary to principles of avoiding double jeopardy?



Should the prosecution be allowed to raise the new point on appeal, when it hadn‘t
raised it either at trial or on the appeal in the court below?



Was there sufficient evidence of the newly proposed common purpose to warrant a
new trial?



How difficult should it be for an appellate court‘s order for an acquittal to be
overturned?



How much involvement should judges have in the way the prosecution chose to
bring its case, especially if the prosecution could be said to have squandered its
chances at trial?



Does the jurisdiction of the High Court of Australia include acting as an appellate
court or as a court of error? Is the HCA limited to reviewing the exercise of a
discretion by the CCA?



Was there a miscarriage of justice for which a more adequate remedy was
available than an order for a new trial, or did the fact that this was the murder of a
policeman require a decision by a jury rather than an acquittal arising from a
deficiency in the law?
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The case illustrates how important matters of policy can arise from relatively
straightforward facts. So many policy issues arose here that any decision could have been
justified, which explains the 4 - 3 division between the High Court justices.
The problem with the case at the trial was that the prosecution became conscious of the
weakness of the available inference of agreement to use a gun to prevent apprehension,
which was the original basis on which it put its case. Instead of accepting almost inevitable
defeat, the prosecution changed its stance. It would have been possible to allege, at the
outset, liability in the third way - that identified on appeal, involving an allegation of an
agreement to commit robbery. Had that been done, the defence would have been fully
informed of its jeopardy before the trial.
Sometimes, however, mistakes just can't be allowed to happen.

Friday, March 23, 2007

Inferences
An area of the law of evidence that has long been a subject of discussion and confusion is
the drawing of inferences. In R v Hillier [2007] HCA 13 (22 March 2007) the High Court of
Australia corrected an error of reasoning by an appellate court on this topic.
The accused had been convicted of murdering his estranged wife, his motive being
alleged to be to obtain custody of their children. There was only circumstantial evidence of
his guilt. The Court of Appeal (ACT) had quashed the conviction, holding ([2005] ACTCA
48 at [105]):
"other aspects of the evidence, such as that relating to the unusual features of the injuries
she suffered and the apparent use of the handcuffs … [made] it difficult to reconstruct what
actually occurred on the night in question and the evidence suggesting that another person
may have been present at the time of her death".
The Court of Appeal found that this made it impossible to conclude, beyond reasonable
doubt, that the accused was guilty.
As the High Court pointed out, it is wrong to isolate pieces of evidence and use them to
support an inference inconsistent with guilt. Gummow, Hayne and Crennan JJ, jointly, with
Gleeson CJ concurring, and Callinan J agreeing in allowing the Crown‘s appeal (but who
would have ordered a retrial, rather than, as the others did, remit the case to the Court of
Appeal for reconsideration), held at para 46:
―The case against Mr Hillier was a circumstantial case. It has often been said that a jury
cannot be satisfied beyond reasonable doubt on circumstantial evidence unless no other
explanation than guilt is reasonably compatible with the circumstances [footnote: See, for
example, Martin v Osborne (1936) 55 CLR 367 at 375; Plomp v The Queen (1963) 110
CLR 234 at 243 per Dixon CJ.]. It is of critical importance to recognise, however, that in
considering a circumstantial case, all of the circumstances established by the evidence are
to be considered and weighed in deciding whether there is an inference consistent with
innocence reasonably open on the evidence [footnote: Shepherd v The Queen (1990) 170
CLR 573 at 579 per Dawson J].‖
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So, because there were circumstances consistent with innocence, the question was
whether, in the context of all the evidence in the case there was a reasonable doubt.
This is a slightly different matter from another circumstantial evidence problem that causes
much debate: to what standard must circumstantially-proved facts be established before
they can be used to support an inference of guilt? In some cases, where the reasoning
progresses along a logical path, each step depending on the one before, the answer is
clearly that each link in the chain of reasoning must be proved beyond reasonable doubt.
But even here, this is not to say that, where more than one item of evidence is needed to
constitute proof of the fact relied on for each step, each must be proved beyond
reasonable doubt. That is because, where something is proved by circumstantial evidence,
the circumstances must be seen in combination, not in isolation. In isolation, they might be
doubtful, but the question is whether, in combination, they must be true and, in the case of
reasoning in logical steps, each necessary step in the reasoning is established.
It is only the elements of an offence that need to be proved beyond reasonable doubt;
other facts need not be.
It is unlikely that there is a difference between the laws of Australia and New Zealand in
this regard, although the matter has not always been clear. The High Court of Australia, in
the present case at para 48, quoted with approval an earlier decision (the famous ―the
dingo‘s got my baby!‖ case R v Chamberlain (No 2) (1984) 153 CLR 521 at 535) in which
R v Thomas [1972] NZLR 34 at 37-38, 40 was cited. Thomas was a notorious case in New
Zealand, the convicted accused ultimately being pardoned. Thomas has also been cited
with approval in Canada: R v Morin (1988) 44 CCC (3d) 193.
However, the standard of proof of facts which form the basis for inferences of elements of
the offence, may not be universally agreed. The position in Australia was recently
summarised by Kirby J, in a case not cited in Hillier: De Gruchy v R (2002) 211 CLR 85
(HCA), at para 47:
―In Australia, but not in England [footnote: Hodge's Case (1838) 2 Lewin 227 [168 ER
1136] per Alderson B; McGreevy v Director of Public Prosecutions [1973] 1 WLR 276;
[1973] 1 All ER 503. Samuels, "Circumstantial Evidence", (1986) 150 Justice of the Peace
89] and some other countries, [footnote: As to New Zealand, see R v Hedge [1956] NZLR
511; R v Hart [1986] 2 NZLR 408 at 413; cf Police v Pereira [1977] 1 NZLR 547. As to the
position in Canada see R v Cooper [1978] 1 SCR 860 and in the United States see
Holland v United States 348 US 121 (1954)] a rather strict approach is taken to the
instruction that must be given about circumstantial evidence. The jury must be warned that
the primary facts, from which an inference of guilt is to be drawn, must themselves be
proved beyond reasonable doubt. The inference of guilt must be the only inference that is
reasonably open on all the primary facts which the jury find to be established to the
requisite standard of proof. [footnote: Chamberlain v The Queen [No 2] (1984) 153 CLR
521 at 599 per Brennan J; cf R v Van Beelen (1973) 4 SASR 353 at 379-380. See also
Peacock v The King (1911) 13 CLR 619 at 634; Glass, "The Insufficiency of Evidence to
Raise a Case to Answer", (1981) 55 Australian Law Journal 842 at 852-853.‖]"
This is not to say that these primary facts must individually prove guilt beyond reasonable
doubt.
Interestingly, in Chamberlain (No 2), and in Thomas, the courts were ultimately shown to
have been wrong to uphold convictions, because of errors in the evidence upon which
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inferences of guilt were based. In Chamberlain (No 2) the red splashes in the car were not,
it was later discovered, blood; in Thomas the police were later found to have planted
evidence in order to connect the accused with the murder. Perhaps, in now being more
rigorous in its requirements concerning the factual basis for inferences, Australia has learnt
a lesson that New Zealand still has not.

Friday, April 06, 2007

Judging the gatekeeper
In Wizzard v R (Jamaica) [2007] UKPC 21 (29 March 2007) the Privy Council was
reminded of the decision of the House of Lords in R v Mushtaq [2005] UKHL 25, [2005] 1
WLR 1513 (noted here 22 April 2005). Although the facts of the present appeal did not
require Mushtaq to be applied, some observations on it were made by the Board.
Because it is based on the ancient ("from the time of Lord Hale") common law principle
against self-incrimination, Mushtaq was held to apply in Jamaica (and this implies, of
course, that it extends to any other common law country unless there is legislation to the
contrary effect), and to apply retrospectively to cases heard before Mushtaq was decided.
Mushtaq held that a jury must be directed, where the matter is in issue, that if they are not
satisfied that a statement was made by the accused in the absence of oppression, they
must ignore it.
Prior to Mushtaq, the Judicial Studies Board in England had approved a direction which,
once the judge had decided the oppression point against the accused and ruled the
statement admissible, the jury could give it what weight they wished, even if they thought it
could have been made as a result of oppression. Thus, Mushtaq made an important
correction to the way the law had developed.
Technically, what the jury is doing under the Mushtaq direction, is not deciding the
admissibility question (which is a matter the judge had decided), but instead is deciding
that, because of the possibility of oppression, the statement should be given no weight and
it should be ignored. That, of course, is a highly technical distinction, but it has importance
in preventing erosion of the standard that the judge must apply to the question of whether
there was oppression.
It would be wrong for a judge to think that, because the jury can decide to ignore the
statement, it may as well be ruled admissible even where there is a real risk that it had
been obtained by oppression. The challenge for those involved with making judges apply
the law with integrity is to ensure that this sort of error does not occur.

Thursday, April 26, 2007

Multiple intents
When does an agreement to do one specific unlawful thing extend to encompass the doing
of another unlawful thing? And when does a lawful purpose prevent liability for an unlawful
purpose?
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Two people might, for example, agree to stop traffic in order to prevent an accident at the
scene of a breakdown. They have two intentions: to stop traffic, and to prevent an
accident. Do these two intentions exist without qualifying each other, so that the legal
consequences of one are unaffected by the existence of the other?
In DPP v Hurnam (Mauritius) [2007] UKPC 24 (25 April 2007) there is a reminder of these
sorts of questions, although the case itself is a straightforward one. A criminal lawyer (the
respondent) had been convicted of conspiring to hinder police by fabricating an alibi for a
client, Bholah, in order to mislead the police in their investigation of a robbery. The
Supreme Court of Mauritius had allowed his appeal against conviction on the basis that
the prosecution had to prove an intention to hinder the police, as distinct from an intention
to fabricate an alibi. The Privy Council restored the conviction.
―[20] …The Supreme Court was in their Lordships' view wrong to have regard only to the
ultimate object or intention of the parties. A conspiracy may have several objects (cf the
discussion in Williams, Criminal Law, The General Part, para 217) and one of the objects
may constitute a means of achieving the ultimate object. As Webster J said in Lewis v Cox
[1985] QB 509, 517 in the context of obstructing a police constable in the execution of his
duty:
―" … a court is not obliged … to assume that a defendant has only one intention and to find
what that intention was, or even to assume that, if he has two intentions, it must find the
predominant intention. If, for instance, a person runs into the road and holds up the traffic
in order to prevent an accident, he clearly has two intentions: one is to hold up the traffic,
and the other (which is the motive of that intention) is to prevent an accident. But motive is
irrelevant to intention in the criminal law …"
―In this case the parties intended to assist Bholah to escape criminal liability, and they did
so by means of fabricating an alibi, which would have the foreseeable and intended result
of diverting the police from investigating his actions, so hindering their enquiry into the
commission of the robbery. The immediate intention of their agreed course of conduct was
to hinder the police in the accomplishment of their ultimate aim of exculpating Bholah. That
in their Lordships' view was an agreement to hinder the police, sufficient to constitute the
conspiracy with which the appellant was charged. The fact that the respondent and Bholah
had an ultimate aim of exculpating the latter does not invalidate that conclusion.‖
The Board mentioned (para 23) a couple of general points, the approach to findings of fact
in lower courts, and the need to demonstrate a clear departure from the requirements of
justice when appeals are as of right, as is the case in Mauritius. The Board declined to
interfere with the sentence of 6 months‘ imprisonment, holding that the delay (from 2000)
had been occupied largely by the trial and the appeals process, and observing that the
importance of maintaining the high standards of conduct at the criminal bar supported the
sentence.
This case, while not deciding any new point of law, serves as a reminder that the concept
of agreement, as an element of conspiracy, can include more than one objective.

Friday, May 04, 2007

Disorderly rights
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Offences of disorderly behaviour, involving the simplest of facts, can provide the basis for
interminable disputation among jurists. This affords students an introduction to the role of
law, the need for certainty and the problem of definition of crime, the proper scope of
judicial discretion, the nature of judgment, and the complicating influence of competing
rights on the definition of the offence.
Also, such apparently simple cases can be occasions for judicial disagreement as they
proceed up the court hierarchy. A dogged appellant can eventually succeed, as happened
today in Brooker v R [2007] NZSC 30 (4 May 2007). In this case, the successful appellant
represented himself before the Supreme Court, thereby illustrating what many may
suspect: it‘s the issues, not the lawyers, that matter.
The judges took 288 paragraphs to deliver their separate judgments, and the case was
decided by a bare majority of 3 to 2. As Thomas J, one of the dissenters, pointed out (para
150), in all, 10 judges had considered the case, 7 of them were in favour of convicting, and
only the 3 majority judges at this final appeal stage effected the quashing of the conviction.
That, of course, is an illegal count, comparing – if one might carefully choose one‘s fruit –
apples with oranges.
For our purposes, the result of the case doesn‘t matter. We are more interested in how
judges differ in their approaches to deciding how the actus reus of the offence is affected
by the existence of competing rights.
I should point out that vagueness in the definition of an offence is not unusual. Most
offences can be attempted, and the attempt is a separate offence. To be guilty of an
attempt, one must perform an act that is sufficiently proximate to the commission of the full
offence to constitute an actus reus of an attempt. Proximity is vague, and fact-dependent.
Nevertheless, the courts have worked out various ways of asking whether particular
circumstances disclose sufficient proximity. Those cases, certainly not always free of
controversy, do not involve the added complication of conflicting rights.
In Brooker, the complication of competing rights was approached in two different ways. In
the first, one right was seen as a limitation on the other. The complainant‘s right to privacy
was seen as a limitation on the accused‘s right to freedom of expression, and the question
was whether this limitation was justified. If it was, the defendant was guilty. This approach
is evident in the majority judgments of Blanchard J (para 69), Tipping J (91).
The second way of dealing with the complication of competing rights does not involve
justifying the limitation to the defendant‘s right to freedom of expression. Instead, the
competing rights are put against each other: the right to freedom of expression as against
the right to privacy, and the question is which the balance favours. The dissenters,
McGrath and Thomas JJ take this approach (paras 136, 231 respectively).
The other judge, Elias CJ, held that the lower courts had applied the wrong test for what
disorderly behaviour means, failing to require a serious disruption to public order, and
allowed the appeal because of that error. She added that the defendant could not have
been convicted on the correct approach.
The two approaches, summarised above, to dealing with the complication of competing
rights in the context of a vaguely defined offence, deserve some reflection. They reveal a
difference in the idea of the role of rights in society. For Tipping J, the question was what a
reasonable citizen should be expected to bear (para 91): how much disorderly behaviour
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 203

should a reasonable citizen be expected to bear in the interests of upholding the
defendant‘s right to freedom of expression? The focus is on the impact on the defendant‘s
right, because the question is basically what is the proper scope of the criminal law? This
may seem a little odd, since it is the defendant who is initiating the conflict. One might
have thought that the question should be put as, what limitation on his right to freedom of
expression should the defendant be expected to bear (by incurring criminal liability), in the
interests of upholding the complainant‘s right to privacy?
In contrast to rights limitation, the other approach, elaborated carefully by Thomas J,
involves rights balancing. Pragmatists will appreciate his reference to the test of the
―reasonable person‖ (para 199), echoing that introduced by the famous pragmatist Oliver
Wendell Holmes Jr. Thomas‘s pragmatism has been noted here previously. Some, too, will
appreciate his reference to Barak‘s “The Judge in a Democracy” (para 177).
Central to this pragmatist view of rights are the ideas that everyone is entitled to be treated
with equal concern and respect (para 171), and that the right to dignity is central to all
human rights. Primacy is not accorded, as a starting point, to the rights of the defendant
when they are in opposition to the rights of another citizen; this playing field is level (232).
It is doubtful that, at this point, Thomas J was intending to suggest that all rights will have
equal weight in a balancing exercise.
Theory is one thing, putting it into practice another. We do not have to agree with Thomas
J‘s conclusion on the facts of the case. It is difficult to form a view of these, because each
judge, in reporting the facts of the case, puts them in a light which tends to support his or
her conclusion. Such is the way of humans.
Questions remain about which of the two approaches, rights limitation or rights balancing,
is appropriate to the decision whether behaviour constitutes an actus reus. The four judges
who considered this split 2-2. The balancing approach is familiar in the context of
determining the admissibility of evidence obtained improperly, where the public policy
discretion arises from the need to prevent abuse of process and the related need to avoid
bringing the administration of justice into disrepute. The definition of offences, however,
has traditionally been based on utilitarian grounds, whereby, as JS Mill put it, the state is
justified in restraining the freedom of those within its jurisdiction only to the extent that
such restraint is necessary to prevent harm.

Friday, May 11, 2007

Justices Marple, Holmes and Poirot
Stating the law is one thing, applying it another. An appellate court may be able correctly to
state the way it should approach the question of whether there has been a substantial
miscarriage of justice in the case before it, yet, when it comes to deciding the appeal, it
may contravene its own statement of the law.
This fundamental error occurred in the New Zealand Court of Appeal‘s decision which
yesterday was overturned by the Privy Council: Bain v R (New Zealand) [2007] UKPC (10
May 2007).
The law as to how the question of substantial miscarriage of justice should be determined
was set out by the Court, and quoted by the Board (para 35), as follows:
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"The court went on, in paragraph 24 of its judgment, to observe that when fresh evidence
is admitted, it must move on to the next stage of the enquiry
―which is whether its existence demonstrates there has been a miscarriage of justice in the
sense of there being a real risk that a miscarriage of justice has occurred on account of the
new evidence not being before the jury which convicted the appellant. Such a real risk will
exist if, as it is put in the cases, the new evidence, when considered alongside the
evidence given at the trial, might reasonably have led the jury to return a verdict of not
guilty.‖
―The court pointed out (paragraph 25) that its concern is whether the jury, not the court,
would nevertheless have convicted had the posited miscarriage of justice not occurred.
This was consistent with
―the fundamental point that the ultimate issue whether an accused person is guilty or not
guilty is for a jury, not for Judges. The appellate court acts as a screen through which the
further evidence must pass. It is not the ultimate arbiter of guilt, save in the practical sense
that this is the effect of applying the proviso, or ruling that the new evidence could not
reasonably have affected the result.‖"
It was surprising, after such a precise statement of the appellate court‘s role, that the Court
of Appeal should then have embarked on a detailed analysis of the evidence and come to
its own determination of the appellant‘s guilt. As I observed in an article mentioning this
case, ―Proof, fairness and the proviso‖ [2006] NZLJ 156, 158: ― … we are left to wonder
whether a jury would have reached the same conclusion at a new trial.‖
The Privy Council held that only a jury could assess the impact of the fresh evidence that
the defence had obtained. The Court of Appeal‘s reasons for concluding that the appellant
was guilty were based on assumptions and matters that had not been raised at trial. As to
these (para 115):
―…The Board does not consider it necessary to review these points in detail, for three
reasons. First, the issue of guilt is one for a properly informed and directed jury, not for an
appellate court. Secondly, the issue is not whether there is or was evidence on which a
jury could reasonably convict but whether there is or was evidence on which it might
reasonably decline to do so. And, thirdly, a fair trial ordinarily requires that the jury hears
the evidence it ought to hear before returning its verdict, and should not act on evidence
which is, or may be, false or misleading. Even a guilty defendant is entitled to such a trial.‖
And added (para 119):
― … Where issues have not been fully and fairly considered by a trial jury, determination of
guilt is not the task of appellate courts.‖
The conclusion was that there had been a substantial miscarriage of justice (which
became apparent only after the trial, when the fresh evidence came to light), that the
convictions should be quashed and a retrial ordered.
The lesson here is that procedural fairness is of fundamental importance, and an improper
focus on the apparent guilt of the appellant must not cause the appellate court to take over
the role which is properly that of a jury.
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 205

As evidence of the temptation to overlook trial fairness and to focus on apparent guilt, we
need only recall that in last year‘s report by a retired High Court Judge on the likely
occurrence of miscarriages of justice in trials in New Zealand, no criticism was made of the
upholding of the Bain convictions.

Friday, May 11, 2007

Howse of discontent
Another case (in addition to Bain, also decided on 10 May 2007, see above note) in which
a Court of Appeal thought that the case against the accused was strong enough to make
errors at trial insufficient to amount to a substantial miscarriage of justice, is Bernard v The
State (Trinidad and Tobago) [2007] UKPC (10 May 2007).
Here, the court had compelled the accused to be represented at his murder trial by an
inexperienced lawyer, who had only been admitted to the bar three months previously.
There had been a failure to disclose material facts to the defence, as well as an
understandable failure to make the most of the available forensic techniques that a more
experienced counsel (―an older hand‖ para 25) would have had at his disposal.
The Board cited Randall v The Queen [2002] UKPC 19, [2002] 1 WLR 2237, 2251 as
authority for the approach to take on the question whether errors at trial have resulted in
unfairness, quoting para 28 of Randall:
―While reference has been made above to some of the rules which should be observed in
a well-conducted trial to safeguard the fairness of the proceedings, it is not every
departure from good practice which renders a trial unfair. Inevitably, in the course of a long
trial, things are done or said which should not be done or said. Most occurrences of that
kind do not undermine the integrity of the trial, particularly if they are isolated and
particularly if, where appropriate, they are the subject of a clear judicial direction. It would
emasculate the trial process, and undermine public confidence in the administration of
criminal justice, if a standard of perfection were imposed that was incapable of attainment
in practice. But the right of a criminal defendant to a fair trial is absolute. There will come a
point when the departure from good practice is so gross, or so persistent, or so prejudicial,
or so irremediable that an appellate court will have no choice but to condemn a trial as
unfair and quash a conviction as unsafe, however strong the grounds for believing the
defendant to be guilty. The right to a fair trial is one to be enjoyed by the guilty as well as
the innocent, for a defendant is presumed to be innocent until proved to be otherwise in a
fairly conducted trial.‖
And added (para 29 of Bernard):
―There are statements in the Australian case of Wilde v The Queen (1988) 164 CLR 365
which, if taken out of context, could give support to a proposition that where the evidence
against a defendant is overwhelmingly strong, the defects in procedure required for setting
the verdict aside on the ground that the trial was unfair have to be such that there has
scarcely been a trial at all. The Board applied the decision in Wilde v The Queen in the
New Zealand appeal of Howse v The Queen [2005] UKPC 30, but it is not to be taken to
have approved this formulation as the universally necessary criterion for proof of
unfairness of a trial. In the context of the incorrect admission of evidence, the strength of
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the rest of the evidence will be material, but in a case of procedural unfairness their
Lordships would regard the statement which they have quoted from Randall v The Queen
as the appropriate approach. Determination of such an issue involves weighing the
seriousness of the irregularities. If the defects were relatively minor, the trial may still be
regarded as fair. Conversely, if they were sufficiently serious it cannot be accepted as fair,
no matter how strong the evidence of guilt. In such a case it may also be said that the
defendant was deprived of his constitutional right of due process.‖
The distinction made here is between cases, like Howse, where the error at trial had been
the wrongful admission of evidence, and cases like the present appeal, where the question
was whether the error had involved procedural unfairness.
Whether this is a clear distinction remains to be seen. The wrongful admission of evidence
could result in the fact-decider undertaking a biased task, so creating procedural
unfairness, just as failure to disclose material facts to the defence, or failure to cast the
doubt on the prosecution case that could have been cast, also gives rise to procedural
unfairness.
Perhaps the Privy Council is, in Bernard, tactfully disagreeing with the contentious decision
in Howse, where the Board was split 3-2. This, however, may be doubted, because this
judgment was delivered by Lord Carswell, who had delivered the majority judgment in
Howse. However, a reader of these decisions who applies the rule-of-thumb ―Lord
Bingham is never wrong‖ will note his absence from Howse and his presence in Bernard,
in which only one judgment was delivered. Did Lord Bingham prompt this subtle
qualification of the application of Wilde?

Thursday, May 24, 2007

Hidden badness
An attack by an accused on the character of a prosecution witness, especially a
complainant, may result in the court being informed of the accused‘s bad character. In DS
v HM Advocate [2007] UKPC D1 (22 May 2007) the accused challenged the validity of
Scottish legislation to this effect, on the basis that it infringed his right to a fair trial.
Lord Hope noted that the accused‘s right to a fair trial is absolute:
―17. … The Convention right that the appellant invokes is his right to a fair trial. This was
described in Salabiaku v France (1988) 13 EHRR 379, para 28, as a fundamental principle
of law. In Doorson v The Netherlands (1996) 22 EHRR 330, 358, para 67 the Court said
that its task was to ascertain whether the proceedings as a whole were fair. In Dyer v
Watson, 2002 SC (PC) 89, 113, I drew attention to the fact that a distinction must be made
between those rights which are said by the Convention to be absolute and unqualified and
those which are expressly qualified by provisions which permit them to be interfered with in
certain circumstances. I said that the overriding right guaranteed by article 6(1) was a
fundamental right which did not admit of any balancing exercise, and that the public
interest could never be invoked to deny that right to anybody in any circumstances: see
also Montgomery v HM Advocate, 2001 SC (PC) 1, pp 27E, 29F-G; Brown v Stott, 2001
SC (PC) 43, pp 60B 74B. The fundamental nature of the right to a fair trial has been
stressed repeatedly in subsequent cases both in the Judicial Committee and in the House
of Lords: R v Forbes [2001] 1 AC 473, para 24; Porter v Magill [2002] 2 AC 357, para 87;
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Millar v Dickson, 2002 SC (PC) 30, para 52; Mills v HM Advocate, 2003 SC (PC) 1, para
12; Sinclair v HM Advocate, 2005 SC (PC) 28, para 37. The law-making powers of the
Scottish Parliament do not permit it to pass laws which will deny an accused a fair trial.‖
Under the relevant legislation, in the circumstances that arose in this case, it was for the
accused to show that ―the interests of justice‖ favoured non-disclosure of his prior
conviction. As to this phrase, Lord Hope said:
―49. … the words "the interests of justice" should be read, in this context, as directed
primarily to the accused's right to a fair trial. This issue should be addressed in the light of
what I have already said about the reasons why previous convictions for sexual offences
or an offence in which a substantial sexual element was present may be relevant. The
objection should be tested in the light of what use may properly be made of the conviction
with regard to the accused's propensity to commit the offence charged, and what use may
properly be made of it with regard to his credibility if he were to give evidence or has made
exculpatory statements before trial. The test needs to be exacting in proceedings on
indictment, in view of the risk that the jury may attach a significance to the conviction
which, due to its age or other factors, it cannot properly bear.‖
Whether juries are likely to treat the accused‘s previous convictions correctly is a matter
that we have seen commented on in R v Becouarn [2005] UKHL 55 (noted 5 August
2005), not cited in the present case, where a jury study was quoted. However, in DS the
Privy Council took a robust approach to this point. Lord Rodger, with whom all the other
members of the Board agreed, said:
―85 … [the section allowing the accused‘s conviction to be revealed, once he had attacked
the complainant‘s character] would provide an element of parity or balance in the
treatment of the two sides by giving the jury an opportunity, when considering their verdict,
to have regard also to what the accused had done on other occasions. The balance
between the two sides is not perfect: it is tilted in the accused's favour since the jury only
get to know about his previous criminal sexual misbehaviour. Any other behaviour or any
other aspects of his character or any condition or predisposition are not revealed.‖
Baroness Hale also upheld the fairness of the legislative scheme:
―94 There is nothing intrinsically unfair in a court hearing evidence of an accused person's
character and conduct, provided that it is relevant to something which the court has to
decide. Our historic reluctance to trust the jury with this information arises from the fear
that they may give it more weight than it deserves or regard it as proving that which it does
not prove. The answer to that does not have to be to withhold it from them; they can be
given clear and careful directions about how to use it.‖
Lord Brown summarised the accused‘s argument and answered it as follows:
―102 … having won the initial ruling that the evidence [of the complainant‘s bad character]
is required to enable him to defend himself properly, he submits that no inhibition should
thereafter be put in his path; he should not be subjected to the pressure of having to
choose between two evils: either forgoing the opportunity to advance his defence properly
or allowing the jury to learn of his previous convictions of which otherwise they would have
remained in ignorance.
―103 Plausible and beguiling though at first blush this argument may appear, it is to my
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mind founded upon a central fallacy. The long and the short of it is that the accused has no
fundamental right to keep his past convictions from the jury. There is nothing intrinsically
unfair or inappropriate in putting these into evidence and, indeed, in doing so not merely
on the limited basis that they go only to the accused's credibility (the fiction which to my
mind disfigured the administration of criminal justice in England and Wales for far too long,
now at last ended by the Criminal Justice Act 2003—see particularly sections 101(1)(d)
and 103(1)(a)) but on the wider ground that they bear also on the accused's propensity to
commit offences of the kind with which he is charged.‖
Great reliance is placed on the ability of the trial judge correctly to warn the jury about the
use to which they may put the evidence of the accused‘s bad prior conduct, and great
reliance is also placed on the ability of juries to follow such directions. This latter reliance
appears to be misplaced in the light of the jury study cited in Becouarn, above. Should
decisions about the fairness of trials rest on legal assumptions that may not be justified in
fact?

Friday, June 08, 2007

Secret appeals
Public interest may require that some information not be disclosed by the prosecution even
though it might be of use to the defence in preparation for trial. Obviously, this can give
rise to questions about whether the trial was fair. Further questions may arise about where
these issues of fairness should be determined – by the trial judge, or on appeal?
In Botmeh and Alami v United Kingdom [2007] ECHR 456 (7 June 2007) the Chamber had
to determine whether the Court of Appeal of England and Wales had correctly decided that
failure to disclose information to the defence had not resulted in an unfair trial. The point, it
should be noted, was not whether the information should have been disclosed, as that was
a matter for the national court; the European Court was concerned only with whether the
proceedings had involved a breach of Article 6 of the Convention.
At trial, the accused Palestinians had been charged with conspiring to make and detonate
explosives in London. Some information had been disclosed to the defence prior to the
trial, to the effect that the bombs may have been planted by an Iranian organisation. It
seems that little was made of this at trial, although one appellant, in giving evidence-inchief, had referred, for the first time, to another Palestinian who had some involvement in
what may have been relevant events. Other than that oblique point, no attempt was made
by the defence to make use of the information they had been given concerning the
possible involvement of any specific person or organisation. The trial judge had, however,
mentioned to the jury that they had to consider the possibility that persons other than the
accuseds were involved.
After the accuseds were convicted and sentenced, the prosecution discovered that it had
failed to reveal to the judge that it had more information about the possible involvement of
a Palestinian group. Significantly, however, this information was to the effect that such
involvement was discounted by the security services. The appeal to the Court of Appeal
was on the grounds that the defence might have been assisted by knowing why that
involvement had been discounted, because if the reasons were bad then that involvement
might have been a live issue.
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The Court of Appeal was therefore faced having to decide how to deal with the public
interest immunity (PII) question: should it hear the matter (remitting it to the trial judge was
difficult, as a long time had passed since the conclusion of the trial), and, if so, how should
it proceed? Defence counsel were invited to see the confidential material if they would
undertake to the court that they would not disclose it to the appellants. They took advice
on this point, and concluded that they could not give such an undertaking. Instead of
appointing a special advocate to see the material and make submissions on it
independently of the appellants‘ counsel, the Court of Appeal decided to examine the
material and to hear ex parte submissions from the Crown. Then, the Court released a
summary of the confidential material to defence counsel, and (para 43)
― … The applicants were given a full opportunity to make submissions on the material
which had been disclosed in summary form and on its significance to the issues raised by
the case. On the basis of the submissions made, the Court of Appeal concluded that no
injustice had been done to the applicants by not having access to the undisclosed matter
at trial, since the matter added nothing of significance to what was disclosed at trial and
since no attempt had been made by the defence at trial to exploit, by adducing it in any
form before the jury, the similar material which had been disclosed at trial.‖
The Chamber held that, in this case, the procedure adopted by the Court of Appeal had
been correct, and that this remedied the failure to place the material before the trial judge.
In cases where, as here, the defence is that it was someone else who committed the
offence, all the accused is expected to do is raise a reasonable doubt that that, indeed,
might be so. Where the accused says he does not know who the offender was, it may be
difficult for him to point to someone else as the likely suspect. Where the authorities have
suspected someone else, but they later decide that, no, that other person was not
involved, the accused could at least get from that a pointer about to whom to look for a
reasonable doubt. An investigator might look into it for the defence, and find reason to
suspect the other person. Here, however, the role of investigating this lead was
undertaken by the security services, and they concluded that it was an unwarranted
suspicion.
Are the security services an adequate substitute for an investigator selected by the
defence? In the circumstances of this case, it was probably safe to assume that the
security services would have no reason not to pursue anyone whom it considered there
were good grounds to suspect. Once the security services could be trusted with this
impartiality, the only issue would be their thoroughness in checking the reliability of their
sources of information. That is a matter the Court could assess, without the need for full
disclosure of the confidential information to the defence. The security services‘ conclusion
that someone else was not a likely suspect was something that the defence would be
unlikely to be able to challenge. A reasonable doubt must, after all, be grounded in reality,
and not be merely fanciful.

Monday, June 11, 2007

Looking overseas
Do rights-based restrictions on acceptable evidence collecting procedures apply to officials
who act outside the jurisdiction of the country in which the trial is ultimately held? In R v
Hape [2007] SCC (7 June 2007), a case that will be a leading authority on extraPage 210
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territoriality and international criminal law, the Supreme Court of Canada decided that,
while the Charter of Rights and Freedoms does not apply outside Canada‘s territory, when
the trial is subsequently governed by Canadian law questions regarding the admissibility of
evidence are answered by reference to the acceptability of what happened judged in the
light of the Charter.
By this approach, the fact that a course of conduct in the collection of evidence was lawful
in the foreign jurisdiction would not be determinative of the admissibility of the evidence in
a Canadian court. The ultimate criterion was, in this case, referred to as the ―fair trial‖
requirement, although this usage of that expression must be read in context. The
reference here is not to trial fairness in the technical sense of a trial in which the law is
properly applied to facts that are determined without bias, but rather it is to fairness in the
public policy sense: would admission of the evidence bring the administration of justice
into disrepute?
Hape contains dicta on the interpretation of Charter provisions in view of Canada‘s
obligations in respect of international human rights law, particularly:
―56. In interpreting the scope of application of the Charter, the courts should seek to
ensure compliance with Canada‘s binding obligations under international law where the
express words are capable of supporting such a construction.‖
In this case, RCMP officers conducted searches of the defendant‘s business documents
held in the Turks and Caicos Islands, under supervision of an official of that country, and
believing that they were acting lawfully. There was no evidence that what was done was
not lawful, and in the circumstances the searches were not unreasonable in terms of s 8 of
the Charter.
This approach is what I anticipated here, in noting the European Court‘s decision re an
Application by Saddam Hussein (see 17 March 2006). Questions still exist concerning
what approach is appropriate to the possible use of torture in a foreign jurisdiction,
resulting in the obtaining of evidence for use in a domestic court. I considered this in
commenting on the House of Lords case A v Secretary of State for the Home Department
(see 9 December 2005). Neither of those cases was mentioned in Hape.

Tuesday, June 12, 2007

Bias and sensitivity
It seems that a reasonable apprehension that the judge is biased will be sufficient grounds
for a rehearing, regardless of whether the judge‘s decision was correct. This is a reflection
of the absolute nature of the accused‘s right to a fair hearing: a conviction resulting from
an unfair hearing will be quashed. There are many examples of cases where this has
occurred, without the appellate court investigating the merits of the conviction, as the index
to these notes reveals. I discussed the High Court of Australia‘s decision in Antoun v R on
8 February 2006, and suggested that
―We might, by now, anticipate that a case of apprehended bias would be a substantial
miscarriage of justice, given the fundamental importance of the appearance of justice, but
one must acknowledge that there is, at least, an argument that whereas actual bias would
be a substantial miscarriage of justice, apprehended bias falls short of that in cases where
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there was no loss of a real chance of acquittal.‖
As yet there is no example of a court making this, at least theoretically possible, distinction
between apprehended and actual bias. A recent example of apprehended bias is R v
Teskey [2007] SCC (7 June 2007). Here the Supreme Court of Canada was concerned
with a case where a judge, sitting alone, had announced his verdict some four months
after hearing the evidence, without giving reasons, and 11 months passed before the
written reasons were given, by which time the defendant had appealed against his
conviction.
The decision of the majority was delivered by Charron J. Apparent bias and actual bias
were seen as equally objectionable:
―21 As reiterated in R v S. (R.D.) [1997] SCC 324, [1997] 3 SCR 484, fairness and
impartiality must not only be subjectively present but must also be objectively
demonstrated to the informed and reasonable observer. Even though there is a
presumption that judges will carry out the duties they have sworn to uphold, the
presumption can be displaced. The onus is therefore on the appellant to present cogent
evidence showing that, in all the circumstances, a reasonable person would apprehend
that the reasons constitute an after-the-fact justification of the verdict rather than an
articulation of the reasoning that led to it.‖
In Teskey, the facts were relatively complex and the case against the defendant was
circumstantial. Delay in giving reasons would not, of itself, have been sufficient to sustain a
claim of apparent bias, but other matters combined to support a reasonable apprehension
of bias. These were (para 23):








the trial judge‘s obvious difficulty in arriving at a verdict in the months following the
completion of the evidence;
the absolutely bare declaration of guilt without any indication of the underlying
reasoning;
the trial judge‘s expressed willingness to reconsider the verdicts immediately after
their announcement;
the nature of the evidence that called for a detailed consideration and analysis
before any verdict could be reached;
the failure of the trial judge to respond to repeated requests from counsel to give
reasons;
the contents of the reasons referring to events long after the announcement of the
verdict suggesting that they were crafted post-decision;
the inordinate delay in delivering the reasons coupled with the absence of any
indication that his reasons were ready at any time during the 11 months that
followed or that the trial judge had purposely deferred their issuance pending
disposition of the dangerous offender application.

In this appeal the Court of Appeal had had regard to the judge‘s written reasons in
upholding the conviction, and the Supreme Court held that the Court of Appeal should not
have done that. Instead of remitting the case to the Court of Appeal for it to consider the
question of the conviction on the basis of the record of the hearing, a retrial was ordered.
Although the only indication of bias appears to have arisen from the post-hearing events,
the judge-alone procedure carries with it a right to have reasons given for the decision,
and those become part of the material proper for consideration on appeal. This was a case
where it would seem to a reasonable person that the reasons were a justification for the
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verdict, rather than the verdict being a result of the reasons, and this approach would
naturally have obscured any errors of reasoning that had led to the verdict. The appellant
was therefore deprived of the opportunity to challenge the reasons for the verdict.
Abella J delivered the dissenting judgment of herself, Bastarache and Deschamps JJ. This
placed emphasis on the presumption of judicial integrity and the high threshold required to
displace that presumption. There was nothing in the case, in the opinion of the minority, to
displace that presumption.
Is talk of presumptions and thresholds really appropriate in this context? Why should there
be obstacles to exposing bias? Certainly, cogent evidence of bias should be required, but
it does not follow that a high standard of proof of bias should be reached before the
appellate court will look at the issue. Some people would see the conferment, by the
judges at common law, of this sort of immunity on their judicial colleagues as rather
sanctimonious; a bias against bias.

Friday, June 15, 2007

The appeal of hypotheticals
On Wednesday Kirby J in the High Court of Australia made an interesting observation on
the extent to which that Court should engage in speculation about the legal consequence
of events that have not yet occurred:
―Avoiding hypothetical decisions: … experience teaches that it is ordinarily wise to withhold
substantial comments on the consequences of future events for legal rights and duties.
Those events (if they occur at all) have an unpleasant habit of following an unpredictable
course, often quite different from that anticipated at an earlier time. From its earliest days
to the present, this Court has been reluctant to proffer legal advice and predictions on the
basis of hypothetical facts that have not yet arisen [footnote: The State of South Australia v
The State of Victoria (1911) 12 CLR 667 at 674-675; In re Judiciary and Navigation Acts
(1921) 29 CLR 257 at 267; North Ganalanja Aboriginal Corporation v Queensland (1996)
185 CLR 595 at 623, cf 666-668; Bass v Permanent Trustee Company Ltd (1999) 198
CLR 334 at 357 [49] per Gleeson CJ, Gaudron, McHugh, Gummow, Hayne and Callinan
JJ]. In part, this reluctance has grown out of the constitutional requirement for there to be a
"matter" before the Court. There is no problem in that regard in the present proceeding.
The appellant's appeal is such a "matter". In part, it has arisen because of the Court's
usual unwillingness to expand the ambit of the "matter" by offering predictions about the
outcome of arguments of double jeopardy, in any future trial of the appellant, in advance of
any such trial and without the concrete circumstances, enlivened by evidence, said to give
rise to the peril of double jeopardy forbidden by the earlier judgment of acquittal. As recent
divided decisions of this Court show, this is a tricky area of the law. It contains many
difficulties [footnote: Pearce v The Queen (1998) 194 CLR 610; Island Maritime Ltd v
Filipowski (2006) 226 CLR 328. See also R v Carroll (2002) 213 CLR 635].‖
The case before the Court, AJS v R [2007] HCA 27 (13 June 2007) involved the power of a
court of appeal to order a new trial. The point is not controversial, and essentially is that
where a jury has been directed that, if it finds the accused guilty on one count, it should not
consider whether or not the accused is guilty on an alternative count, and it does find him
guilty of the first count, a court of appeal may, if it quashes the conviction and enters an
acquittal on that count, order a new trial on the alternative count.
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The fact that complex issues may arise, if the prosecution decides to proceed with the new
trial on the remaining count, is irrelevant. Arguments about double jeopardy are immaterial.
The other judges, in a joint judgment (making an order with which Kirby J agreed), did give
some consideration to what might happen if such arguments were raised, and decided this
point as follows:
―19. No question of double jeopardy arises in the present matter. The proceedings
commenced by the prosecution against the appellant were, as the Court of Appeal's orders
recognised, only partly determined by that Court's disposition of the appeal. The second of
the offences now under consideration (the offence of committing an indecent act) was a
statutory alternative to the first. There has been and would be no double prosecution of the
kind considered in Pearce. In Pearce, the prosecution sought and obtained convictions for
two offences charged in the one indictment. Further, unlike Island Maritime, there would be
no separate institution of a second prosecution. In this case the prosecution does not seek
to institute new and different proceedings against the appellant after the final determination
(against the prosecution) of earlier proceedings. The charge of incest preferred against the
appellant has now been finally resolved in his favour. He is entitled to the entry of
judgment and verdict of acquittal of that offence. But the other, lesser, statutory alternative
offence of committing an indecent act put in issue by the presentment charging the
appellant with incest has not been determined by the Court of Appeal and remains
unresolved.‖
Whether that is an acceptable approach to what constitutes double jeopardy is arguable. It
seems beside the point to rely on procedural niceties, saying the proceedings hadn‘t been
determined. At the trial there was a fundamental error (leaving to the jury a charge on
which there was insufficient evidence) which caused the jury to fail to consider the
alternative charge. From the accused‘s point of view, he was in jeopardy of conviction on
either charge as soon as the trial started, and this jeopardy continued until the jury
returned its verdict. The prosecution did not seek to withdraw either charge, and would
have been happy with a conviction on one or the other. It was not the accused‘s fault that
the trial was completed unsatisfactorily. The double jeopardy rules (available to the
accused in the form of the special pleas of autrefois convict or autrefois acquit, or as an
application to stay the second proceedings) stem from the need to prevent an abuse of the
court‘s process. Such an abuse would, arguably, occur if the accused had to undergo a
new trial because of this sort of systemic failure.
On the other hand, errors often occur which, when they are corrected on appeal by the
quashing of convictions, lead to a new trial being ordered. Such new trials are not counted
as double jeopardy. Often this occurs because the judge makes a mistake when summing
up the case to the jury. These sorts of errors, certainly not the fault of the accused, result in
the accused having to undergo another trial. At that trial the prosecution may be able to
present a stronger case as a result of having had weaknesses highlighted by the accused
at the first trial. That is not usually thought of as double jeopardy. Plainly, the policy
underlying the double jeopardy doctrine needs to be clearly articulated and its applications
rationalised.
Kirby J‘s reservations about deciding the double jeopardy point, which is hypothetical on
the present case, partly focused on the fact that the High Court has reserved its decision in
a case in which the meaning of giving the accused the ―full benefit‖ of an acquittal has to
be decided (Washer v The Queen, reserved 27 April 2007). His point appears to be that it
would be unfortunate if the reasoning in the joint judgment in the present case (where full
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argument on particular facts had not been heard) were to be used as a precedent for
deciding the case that is currently reserved.

Monday, June 18, 2007

Clarity and obscurity
One of the things that makes law both difficult and interesting is the shift between clarity
and obscurity. Authoritative statements of the law, expressed clearly and simply, and in
apparently absolute terms, tend later to be qualified by cases in which those requirements
are not treated as absolute.
Readers of Daniel and others v The State of Trinidad and Tobago [2007] UKPC 39 (13
June 2007) will, no doubt, be reminded of this characteristic of the law. In addition to the
clarity/obscurity shift, there can also be a failure to offer a precise statement of law
notwithstanding that the opportunity for such has arisen. Here, the Board declined (para
34) to formulate rules subsidiary to the requirement that a person in custody be informed
of his right to legal advice. One of the appellants, being illiterate and therefore probably at
some disadvantage, had been told of his right to a lawyer but had not been told how he
might exercise that right. The Board held that it was a matter for the judge in the
circumstances of each case to decide whether the defendant had been properly informed
of his right to legal advice. In contrast, the approach that the Board took to this right in
Ramsarran v Attorney-General of Trinidad and Tobago [2005] UKPC 8 (noted here 28
February 2005) emphasises the social utility in facilitating the right to legal advice. That
case, not cited in Daniel, concerned arrest on warrant for outstanding fines, whereas this
involved murder.
Another point of appeal raised in Daniel was the omission of a good character direction,
caused by the defendant‘s counsel‘s failure to raise the matter. This is something, the
effect of which depends on the circumstances of each case; there are some cases where
omission of mention of the defendant‘s good character can result in the quashing of a
conviction: see the note on Gilbert v R 29 March 2006. In Daniel the omission of the point
was held not to have prejudiced the fairness of the trial, as the defendant had been in
custody awaiting trial on other serious charges at the time of his trial for murder. The Board
held that the risk of this being disclosed to the jury if character were put in issue made
counsel‘s omission understandable.
An interesting, although not novel, point about secondary liability was mentioned in Daniel.
Departure from a joint enterprise (or common intention) by one offender, who embarks on
the commission of an offence outside that joint enterprise, can be followed by a decision
by another offender to assist him in the commission of that new offence. The Board said
this about secondary liability (para 38):
―The concepts of joint enterprise and aiding and abetting cannot be placed into watertight
compartments. A defendant may have joined an enterprise to commit one crime, only to
find that his companions went beyond what he had contemplated and so in committing a
different crime were acting outside the bounds of the joint enterprise. He may nevertheless
have remained with them and lent assistance or encouragement to them in the
commission of the new crime, which would make him a secondary party as an aider and
abettor. The judge may have failed to appreciate this in categorising the appellants'
participation exclusively as members of a joint enterprise in the case of Daniel and
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Archibald and as aiders and abettors in the case of Garcia and Marshall. This did not
operate to their disadvantage, however, and if his directions were sufficient on the content
of each concept and there was evidence on which they could properly so find, the jury
were entitled to find the appellants guilty on the basis ascribed to each by the judge.‖
Another topic raised in Daniel was inferences. The judge had not told the jury that they
must exclude every inference consistent with innocence before they could find an accused
guilty. (I will call that the exclusionary direction.) Instead, the normal direction on
circumstantial evidence was given, amounting to little more than a reminder that guilt must
be proved beyond reasonable doubt. The exclusionary aspect of the inferences direction
was emphasised in Taylor v R (noted 14 March 2006), and the need to consider inferences
of innocence in the context of all the evidence in the case was stressed in R v Hillier
(noted 23 March 2007). These cases were not mentioned by the Board in Daniel. Whether
the exclusionary direction needs to be given depends on what is appropriate in the
circumstances of each case, as I noted in commenting on Taylor, but the vagueness of
that approach means that the absence of an exclusionary direction on inferences will
frequently become a matter for consideration on appeal.

Tuesday, June 19, 2007

Domestic harmony and judicial disharmony
Where a witness is not competent to be a prosecution witness without the consent of the
accused, can hearsay evidence from that person nevertheless be admissible if it is
reliable? Both these common law rules received consideration in R v Couture [2007] SCC
28 (15 June 2007), and the Supreme Court of Canada split 5 – 4. The minority accused
the majority of departing from the approach established in R. v. Hawkins, 1996 CanLII 154
(S.C.C.), [1996] 3 S.C.R. 1043, which was that the competency rule may be used to
exclude hearsay evidence that would otherwise be admissible if it was unfair to admit the
evidence. Interpretations of the judgments that were delivered in Hawkins differed in
Couture. Essentially, the difference is between whether or not the exclusion of the
evidence of an incompetent witness is a matter for residual discretion, or whether it is a
consideration independent of the criteria for hearsay admission. The majority in Couture, in
a judgment delivered by Charron J, approached the competence issue independently of
the hearsay issue (para 63), whereas the minority (in a judgment delivered by Rothstein J)
regarded it as a residual matter (para 105).
This interesting interplay of two common law rules arose at the accused‘s trial for murder.
The prosecution wished to adduce evidence from his spouse in the form of statements she
had made, during a period of matrimonial discord, to the police, in which she said her
husband had admitted the killings to her. Being the accused‘s spouse, she was not
competent as a prosecution witness under Canadian common law, without the accused‘s
consent. The prosecution argued that the statements were sufficiently reliable to be
admitted pursuant to the ―principled exception‖ to the hearsay rule (also known, in its New
Zealand version, as the residual exception, although here the term ―residual‖ is a bit
confusing, so I will use the Canadian expression), and that there was no reason to exclude
them as marital communications under the residual discretion to exclude evidence if its
probative value would be outweighed by its illegitimately prejudicial effect or if it would be
unfair to admit the evidence.
The majority examined the underlying rationales for the existence of the spousal
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incompetency rule (para 43):
―The first justification for the rule is that it promotes conjugal confidences and protects
marital harmony. The second is that the rule prevents ―the indignity of conscripting an
accused‘s spouse to participate in the accused‘s own prosecution‖ (Hawkins, at para. 38).
Wigmore describes this second justification as the ―natural repugnance in every fairminded person to compelling a wife or husband to be the means of the other‘s
condemnation, and to compelling the culprit to the humiliation of being condemned by the
words of his intimate life partner‖ (Wigmore on Evidence (McNaughton rev. 1961), vol. 8,
at §2228, p. 217 …).‖
Noting the controversy over whether the rule should be changed, the majority confronted
the role of the courts as compared with the legislature, quoting (para 47) the following from
Iacobucci J in R. v. Salituro, 1991 CanLII 17 (S.C.C.), [1991] 3 S.C.R. 654:
―Judges can and should adapt the common law to reflect the changing social, moral and
economic fabric of the country. Judges should not be quick to perpetuate rules whose
social foundation has long since disappeared. Nonetheless, there are significant
constraints on the power of the judiciary to change the law. As McLachlin J. indicated in
Watkins, supra, in a constitutional democracy such as ours it is the legislature and not the
courts which has the major responsibility for law reform; and for any changes to the law
which may have complex ramifications, however necessary or desirable such changes
may be, they should be left to the legislature. The judiciary should confine itself to those
incremental changes which are necessary to keep the common law in step with the
dynamic and evolving fabric of our society. [p. 670]‖
In New Zealand, the legislature has abolished the spousal non-compellability rule (as it
had existed here), making spouses both eligible and compellable as witnesses: Evidence
Act 2006, s 71. The New Zealand Law Commission, proposing this change, had observed
(NZLC R55, Vol 1, para 342 – 343) that non-compellability could not be supported by logic
or policy, citing the same edition of Wigmore (at para 2228) as that cited by the Couture
majority, above, for the proposition that marital immunity is a mere anachronism and an
indefensible obstruction to truth.
For the majority in Couture, Charron J concluded, on the incompetence point (para 71):
―…If this Court were to rule that statements made by spouses can be admitted at trial
based solely on threshold reliability without further regard to the spousal incompetency
rule, I agree with Mr. Couture‘s contention that this would encourage the institutionalized
taking of spousal statements for the express purpose of introducing them at trial, a practice
that would seriously undermine the preservation of marital harmony. This result would
constitute a significant inroad on Parliament‘s policy choice to maintain the rule against
spousal incompetency, a result not intended by the majority in Hawkins. For that reason, I
would conclude that this factor alone is sufficient to distinguish this case from Hawkins.
The operation of the principled approach to the hearsay rule would effectively thwart the
spousal competency rule and, consequently, cannot provide a basis for admitting the
evidence in this case.‖
This made it unnecessary to consider what the position would have been if the principled
exception to the hearsay rule applied. The policy of avoiding risk to marital harmony was
dominant. However, since the other justification for the incompetence rule, namely the
indignity of having one spouse participate in the other‘s prosecution, became apparent in
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the light of the hearsay exception, that was considered too. In the circumstances of this
case, the defence could only challenge the reliability of the spouse‘s evidence by calling
her as a witness (she being competent and compellable for the defence), and that would
raise this second justification for the incompetence rule.
Here the trial judge‘s application of the principled exception to the hearsay rule was wrong,
and reviewable on appeal, in two respects: the judge had regarded the wife‘s repetition of
the alleged confessions to other people as corroboration (whereas a person cannot
corroborate himself), and the judge had reversed the onus, effectively requiring the
defence to show why the hearsay was unreliable (paras 83 – 85). This allowed the
Supreme Court to substitute its own assessment, and the majority held that there were,
here, no adequate substitutes for the inability to cross-examine the witness in testing the
reliability of the evidence (para 91). It was not the sort of evidence that even a sceptical
person would regard as trustworthy (para 101).
The minority differed on this point, holding that the evidence was sufficiently reliable to be
admissible, and the absence of cross-examination insufficiently important to require its
exclusion. The residual discretion therefore, on the minority‘s approach, came into play:
was there unfairness sufficient to outweigh the probative value of the evidence? The only
unfairness that could arise here would be from the stress that the giving of the evidence
would place on the defendant‘s marriage, and it was held (para 142) that was minimal.
This difference in approaches to the hearsay exception calls to mind my discussion of the
admissibility of hearsay confessions (see paper mentioned in note for 28 May 2007). I
argued there that the reliability threshold for the admission of hearsay evidence was in
danger of being eroded if reliance was placed instead on the discretion to exclude
improperly prejudicial evidence. Couture, itself a hearsay confession case, saw a split in
whether the evidence was sufficiently reliable to be admissible as hearsay. Such a
difference is of itself an illustration of why the reliability requirement should be applied
rigorously. The rule should be strong because of the potential variety in assessments of
the facts.

Monday, June 25, 2007

Unappealing confusion
The High Court of Australia‘s attempt in Weiss v R (2005) 224 CLR 300 (noted here 16
January 2006) to clarify the law concerning the application of the proviso has not
prevented differences of opinion as to the results of appeals. The same Court, indeed, a
Bench of judges who had all participated in the Court‘s judgment in Weiss, has divided 3 –
2 on whether to apply the proviso in Libke v R [2007] HCA 30 (20 June 2007). The majority
decision in Libke was to dismiss the appeal.
Weiss held that the appellate court is to apply the words of the legislation that enacts the
proviso, and is not to introduce considerations of what a jury would do in the absence of
the error that had occurred at trial. I suggested in the note for 16 January 2006 that this
means that ― … the appellate court acts as a substitute jury, albeit one that has not seen or
heard the witnesses.‖
In Libke the point decided in Weiss was summarised by Hayne J (with whom Gleeson CJ
and Heydon J concurred) at para 115 as:
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―…the unanimous decision of this Court in Weiss v The Queen … warned against
attempting to describe the operation of the statutory language in other words, lest such
expressions mask the nature of the appellate court's task in considering the application of
the proviso. The Court expressly discountenanced [para 35] any attempt to predict what a
jury (whether the jury at trial, or some hypothetical future jury) would or might do. Rather,
the Court said [para 35] that ―in applying the proviso, the task is to decide whether a
'substantial miscarriage of justice has actually occurred'". Unless, and until, a majority of
this Court qualifies what is said in Weiss, the intermediate courts of Australia must
continue to apply that decision.‖
Application of an authority at the same time as mentioning the possibility of it being
overturned is hardly a sign of great confidence in its correctness. Indeed, it is virtually
impossible for an appellate court to assess whether a substantial miscarriage of justice
may have occurred without reference to what a jury might have decided in the absence of
the error at trial. Hayne J does this himself (para 113):
―…the question for an appellate court is whether it was open [Hayne J‘s emphasis] to the
jury to be satisfied of guilt beyond reasonable doubt, which is to say whether the jury must
[Hayne J‘s emphasis], as distinct from might [Hayne J‘s emphasis], have entertained a
doubt about the appellant's guilt [footnote citing M v The Queen (1994) 181 CLR 487 at
492-493]. It is not sufficient to show that there was material which might have been taken
by the jury to be sufficient to preclude satisfaction of guilt to the requisite standard. In the
present case, the critical question for the jury was what assessment they made of the
whole of the evidence that the complainant and the appellant gave that was relevant to the
issue of consent to the digital penetration that had occurred in the park. That evidence did
not require the conclusion that the jury should necessarily have entertained a doubt about
the appellant's guilt.‖
Aside from references to a jury (or, "the" jury), this looks like a burden on the appellant
(and, of course, on appeal there is a burden on the appellant) to show not just that there
was a miscarriage of justice but also to show that it was substantial so as to prevent the
application of the proviso. The minority of the Court, Kirby and Callinan JJ, held that, once
a miscarriage of justice had been demonstrated, the burden was on the respondent to
show that it was not substantial (para 44, citing Mraz v The Queen (1955) 93 CLR 493 per
Fullagar J at 514, a passage that received a bit of a knock in para 27 of Weiss).
The minority emphasised its rehabilitation of Fullagar J‘s dictum in Mraz by citing Stokes v
The Queen (1960) 105 CLR 279 at 284-285 per Dixon CJ, Fullagar and Kitto JJ, saying
(para 45):
―As it is put in Stokes v The Queen …, an appellate court should only apply the proviso if
the irregularity "could not reasonably be supposed to have influenced the result". If this
cannot be ruled out, it may be impossible for a court to be satisfied that a substantial
miscarriage of justice has not occurred. …‖
Even while differing in its interpretation, the minority in Libke did not seek to modify Weiss.
On occasions such as this, where the time is not quite right to modify an earlier decision, a
minority can at least emphasise the salvageable bits (para 43 - 44):
―In Weiss, after reviewing the history of the statutory demise of the Exchequer rule in
criminal cases and pointing out that in consequence, an appellate court was not obliged in
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all cases in which irregularities had occurred to uphold an appeal, the Court said this [para
45]:
"Likewise, no single universally applicable criterion can be formulated which identifies
cases in which it would be proper for an appellate court not to dismiss the appeal, even
though persuaded that the evidence properly admitted at trial proved, beyond reasonable
doubt, the accused's guilt. What can be said, however, is that there may be cases where it
would be proper to allow the appeal and order a new trial, even though the appellate court
was persuaded to the requisite degree of the appellant's guilt. Cases where there has
been a significant denial of procedural fairness at trial may provide examples of cases of
that kind."
―44. The foregoing statement must be read with the several others [footnote citing: Driscoll
v The Queen (1977) 137 CLR 517 at 524-525; Festa v The Queen (2001) 208 CLR 593 at
627 [110]; and TKWJ v The Queen (2002) 212 CLR 124 at 144-145 [68]] made in this
Court which emphasise that, once it is shown, as it has been to all members of this Court,
that irregularities disadvantageous to the appellant occurred at his trial, it is for the
prosecution to satisfy the appellate court that such irregularities have caused no
substantial miscarriage of justice. This is clear from the oft cited passage of Fullagar J in
Mraz v The Queen …‖

There are clear points of contrast here with the approach to the proviso in New Zealand:
see, for example Bain v R (New Zealand) [2007] UKPC 33 (noted here, 11 May 2007) at
paras 34 – 38, referring to well settled principles which were not challenged on that
appeal. The error in Bain was that the appellate court had substituted its judgment about
the appropriate verdict for that of the jury. Perhaps most of the judges on the High Court of
Australia would not have seen that as objectionable.

Thursday, July 05, 2007

Eliminating floppiness?
Vagueness in the criteria for the admission of evidence may allow a judge to take account
of the accused‘s right to a fair trial. This sort of justification for vagueness was advanced in
Ahern v R (1988) 165 CLR 87, at para 17:
―The aim in limiting the use which might be made of a co-conspirator‘s acts or declarations
is to exclude such evidence when its admission might operate unfairly against an accused.
For this purpose, the element of discretion implicit in the terms ‗reasonable evidence‘ is
desirable.‖

That threshold of reasonable evidence refers to the non-hearsay evidence of the existence
of a common intention and of the accused‘s participation in the carrying out of that
intention, in one of the more complicated of the common law exceptions to the rule against
hearsay.
This exception to the hearsay rule (known variously as the co-conspirators exception, the
preconcert exception, or the common enterprise exception) has a number of components.
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The hearsay component is a statement made by a person, not available as a witness,
about what the accused would be doing in furtherance of the relevant common purpose. If
the other requirements of this exception are met, this is the statement that becomes
admissible evidence. As with all hearsay evidence, the law imposes a requirement of
reliability on such a statement before it can be admissible. In addition, the co-conspirators
rule has a precondition concerning the non-hearsay evidence in the case, which also
applies before the hearsay statement can be admitted in evidence. This is, proof (to a
degree which was the subject of today's decision in Jiang, discussed below) that there was
a common purpose and that the accused was a party to it. A further limitation imposed by
the co-conspirators rule is that only hearsay evidence which demonstrates the accused‘s
participation in the furtherance of the common purpose is admissible; narratives of what
the accused did in the past do not usually satisfy this ―in furtherance‖ requirement.
There has been a difference of judicial opinion over whether the threshold applicable to the
non-hearsay evidence in this exception should be reasonable evidence, or proof on the
balance of probabilities. The difference has usually been acknowledged to be of little
practical significance in the cases where this point has arisen, but, nonetheless, some
judges have supported the balance of probabilities formulation. Indeed, until today, the
threshold in New Zealand was the balance of probabilities. Canada uses the balance of
probabilities: R v Carter (1982) DLR (3d) 385 (SCC) and R v Mapara [2005] SCC 23
(noted here 4 May 2005).
Today, the Supreme Court in Jiang v R [2007] NZSC 51 (also called Qiu v R) held that the
threshold applicable to the co-conspirators‘ exception is reasonable evidence. The Court
noted that this criterion is in "harmony" with the provisions concerning the admissibility in
the Evidence Act 2006 (enacted, but not yet in effect). Section 18(1)(a) of that Act requires,
as one of the conditions of the general exception to the exclusion of hearsay statements,
that ―the circumstances relating to the statement provide reasonable assurance that the
statement is reliable‖. This, of course, is a reference to the reliability of the hearsay
statement.
This ―harmony‖ point is an agreeable consistency, but it is not compelling, because
harmony between the reliability of the hearsay statement and the non-hearsay threshold is
not strictly necessary. They are quite distinct requirements.
Under the original form of the Act (see below for reference to new s 12A) it would have
been necessary to ask what is ―reasonable assurance‖ of reliability of the hearsay
statement. That could be indicated by non-hearsay proof on the balance of probabilities of
the existence of the common intention, plus the other requirement of the common law
exception, namely that the statement was made in furtherance of the common design. Or it
could, as the Court held, be indicated by reasonable non-hearsay evidence of the common
purpose. I use the word ―indicated‖ here, because it is possible that a hearsay statement
concerning the accused‘s participation in the joint enterprise could carry reasonable
assurance of reliability for reasons other than that the non-hearsay evidence reaches a
threshold. It may be that, if that is the position, then the co-conspirators exception does not
need to be relied on to achieve admission of the hearsay statement.
In any event, the Evidence Act 2006 is to be changed from the way it was when the
Supreme Court decided Jiang. A new section, 12A is to be inserted, providing that the
common law rules concerning co-conspirators statements are not to be affected by
anything in the Act. Of course, one view is that the common law may be evolved to bring it
into line with the general hearsay exception in the Act, but it is also possible to infer a
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legislative expression of confidence in the common law rules in their form as at the date of
this (now, future) amendment.
Another point which is unclear is whether reasonable evidence means the same thing all
the time, or whether it is variable, sometimes being more than proof on the balance of
probabilities and sometimes less.
In argument in Jiang (SC41/2006, 15 February 2007) Tipping J raised the question
whether reasonable evidence is more or less than the balance of probabilities (p 32 of the
transcript):
―… [the trial judge] then talks about balance of probabilities as if that was the higher
standard. I think she takes the view that reasonable evidence is a lower threshold than
balance of probabilities which is a debatable point.‖
Blanchard J added (p 33):
―… I wasn‘t sure which is higher than the other. I actually think I prefer reasonable
evidence which is safe to admit because it‘s a more direct expression. It tells you what to
look at whereas balance of probabilities is a bit floppy in this context.‖
These concerns were not addressed in the Court‘s judgment in Jiang. It seems that, where
appropriate, the requirement of reasonable evidence will be higher than the balance of
probabilities.

Monday, July 09, 2007

Lawfulness, arbitrariness and road blocks
When the police, in an effort to catch someone who has committed a serious crime, set up
a road block and question motorists, are they subjecting the occupants of the cars to
arbitrary detention if there is no statutory authorisation for it? This question was considered
in R v Clayton [2007] SCC 32 (6 July 2007).
The Supreme Court of Canada unanimously restored the convictions of the two
respondents for offences involving firearms. Within minutes of receiving a ―911‖ call
concerning apparent armed offending in a car park, police set up a roadblock at its exit.
Although the respondents‘ car did not match the description given by the caller, it was the
first and only car to leave. Clayton, the passenger, was wearing gloves, although the
weather was warm. Clayton and the driver, Farmer, were consistent with the description of
the offenders that the caller had given, in that they were ―black males‖. Evasive behaviour
by Clayton contributed to the police decision to search the car.
Although the result was unanimous, the Court split in its reasoning. The majority judgment,
by Abella J, of herself and McLachlin CJ, Bastarache, Deschamps, Charron and Rothstein
JJ reasoned that the detention in this case was lawful at common law so there was no
violation of the Charter right against arbitrary detention.
The other judges, Binnie (who delivered their judgment), LeBel and Fish JJ held that, yes,
the detention here was lawful at common law, but it was still necessary to consider
arbitrariness under the Charter; since there was a breach in that the detention was
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arbitrary (because everyone was to be stopped), the next question was whether this was a
justified limitation (s 1) on the right not to be arbitrarily detained. Application of Charter
jurisprudence (R v Oakes [1986] 1 S.C.R. 103) indicated that this limitation was justified.
Both approaches involve balancing exercises. Abella J pointed out (para 21) that there is a
consistency between common law powers and Charter values, because under each the
state must justify interference with liberty. The common law balancing, pursuant to LeDain
J‘s dictum in Dedman v. The Queen, 1985 CanLII 41 (S.C.C.), [1985] 2 S.C.R. 2, 35
requires that
―The interference with liberty must be necessary for the carrying out of the particular police
duty and it must be reasonable, having regard to the nature of the liberty interfered with
and the importance of the public purpose served by the interference.‖

The Court in Clayton unanimously held that under this test the police action here was
lawful at common law (Abella J at 32, Binnie J at 94).
At that point, Abella J held that there was therefore no arbitrary detention (para 41). This
reflected her initial proposition (para 19) ―If the police conduct in detaining and searching
Clayton and Farmer amounted to a lawful exercise of their common law powers, there was
no violation of their Charter rights.‖
Binnie J, however, thought differently. His position (para 101) can be summarised as,
some detentions may be lawful because they are arbitrary but justified limitations under s 1
of the Charter, so just because a detention is lawful does not mean that it is not arbitrary.
Here is what he said:
―101 On the facts, I believe the police roadblock in this case, although authorized by the
common law, did infringe the respondents‘ rights under s. 9 of the Charter, which states as
follows:
9. Everyone has the right not to be arbitrarily detained or imprisoned.
An arbitrary detention can be upheld if found to be prescribed by a law which in itself
constitutes a reasonable limit under s. 1 (see Hufsky [1988] 1 S.C.R. 621 and Ladouceur
[1990] 1 S.C.R. 1257). It is in this sense, I believe, that the obiter in Mann [2004] SCC 52
that ―a lawful detention is not ‗arbitrary‘‖ (para. 20) should be understood. A detention,
though arbitrary, may still be constitutional if the law on which the detention rests is a
―reasonable limit‖ within the meaning of s. 1. The specific point in Mann itself was that a
detention based on individualized suspicion is based on rational criteria and is not,
therefore, arbitrary.‖
This reasoning assumes that the notion of arbitrariness has not already been taken into
account in the common law balancing exercise. What amounted to arbitrariness here, as
Binnie J put it (para 103) was ―…there was no individualized suspicion of them or the
vehicle in which they were travelling (which did not match the 911 caller‘s description) or
other criteria to ―tailor‖ the roadblock more precisely.‖
One would have thought that the Dedman test, above, encompasses those matters. Binnie
J did address this, however, saying (para 78):
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―I do not believe the Dedman analysis and the s. 1 analysis are duplicative of one another.
While both involve a measure of balancing, Dedman is a creature of the common law, and
nothing is said explicitly in that case about the presumptive paramountcy of ―the liberty
interfered with‖ or putting the onus on the Crown to ―demonstrably justify‖ the measure as
a ―reasonable limit‖. Nor does Le Dain J. speak explicitly of such concepts as minimal
impairment. The Charter standard is higher. The pre-Charter common law position was
more loosely framed in recognition perhaps of the reality that relevant evidence would
generally have been admissible even if the police conduct was unauthorized: R. v. Wray,
1970 CanLII 2 (S.C.C.), [1971] S.C.R. 272; Hogan v. The Queen, [1975] 2 S.C.R. 574.‖
That is to take a rather static view of the common law balancing exercise, treating it as
something to be done as if the Charter did not exist. Binnie J‘s analysis produces the
potentially confusing concept of the ―lawful but arbitrary‖ detention. We might wonder, also,
whether the detention here was really ―arbitrary‖: to detain for brief questioning all the
people leaving the scene of a crime in the circumstances of this case did not involve the
capriciousness or randomness that ―arbitrary‖ connotes. Having found the search lawful at
common law because it was reasonable, the conclusion should have been that there were
no Charter issues. That was Abella J‘s reasoning.
Of course Binnie J concluded that the detention was, although arbitrary, justified under s 1
of the Charter. There is merit in considering all rights balancing within the framework of the
Charter, where the balancing process has received greater analysis than at common law.
While this case is relatively uncontroversial, because of the potential public safety
concerns, where the facts are innocuous the balancing can be controversial, and the
influence of a Bill of Rights may not make the balancing exercise easier, as we saw in
discussing Brooker v R [2007] NZSC 30 (noted here, 4 May 2007).

Friday, July 20, 2007

Judicially-raised appeal points
Occasionally, the best point in favour of an appellant may only be noticed by the judges of
the appellate court. This occurred in Charles v R (Saint Vincent and the Grenadines)
[2007] UKPC 47 (16 July 2007). The Board observed (para 17):
―…It is the duty of an appellate court to advert to any such matter which may appear to it to
be significant and possibly determinative of an appeal in favour of the accused.‖
This had happened in favour of the appellant‘s co-accused, whose appeal was allowed by
the Court of Appeal; but it was overlooked when the same Court dealt with the appeal by
Mr Charles.
The critical point in this case was a misdirection by the trial judge about the use that the
jury may make of the statements that each of the two accused had made to the police. The
jury had been told, wrongly, that they could use each statement as evidence against the
other accused.
This is a long established and simple point, and it has survived statutory reforms of the law
of evidence. For example, in New Zealand, the Evidence Act 2006 (to come into force on 1
August 2007) preserves this rule in s 27(1). The reason for the rule is the obvious one that
each statement will be unreliable to the extent that it is relevant in relation to the guilt of
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another accused. At para 8 of Charles, the Board observed of the co-accused ―In the
statement he fully admitted complicity in the shooting, but tended, as is not unknown in
such cases, to throw more of the blame on his accomplice.‖
For the proper form of the direction, the Board recommended as follows (para 16):
―In England and Wales the standard models of directions prepared by the Judicial Studies
Board and published in its Bench Books are of great assistance to judges, and any similar
venture in other common law jurisdictions is likely to be useful.‖
A retrial was ordered in this case because there was no discernable reason for
differentiating between the accuseds as far as the significance of the misdirection was
concerned.
Some observations were made on identification procedures. Here, the witness (a victim
who survived) had had a good opportunity to observe the person who she said was Mr
Charles, so any deficiencies that had occurred in relation to the jury being warned as to
the need for care were not of critical importance in this appeal. At para 12 the Board
summarised the way the use of photographs should be treated:
―Their Lordships consider that some care has to be taken when identification from
photographs is carried out, although it is not in itself an improper practice. The rules
applicable in England and Wales under Code of Practice D, although not binding, form a
reliable basis for good practice. Two basic rules are set out in May & Powles, Criminal
Evidence, 5th ed (2004), para 14-35:
'(1) The police may show a witness photographs in order to identify a suspect.
'(2) Once a man has been arrested, and there is therefore an opportunity that he can be
identified in person, photographs should not be shown to witnesses before an identification
parade.'
―As the learned authors point out, when the police are looking for a culprit, the showing of
photographs to witnesses may be essential: indeed, it may be the only way in which the
culprit can be identified. Once he has been picked out and is available to take part in an
identification parade, photographs should not be shown to witnesses. They should instead
be asked to attend an identification parade, as should also the witness or witnesses who
picked the suspect out from photographs. In relation to the latter, the procedure set out in
the headnote to R v Lamb (1980) 71 Cr App R 198 should be followed, viz, the defendant's
advisers should be informed of the showing of the photographs and the decision left to
them whether to refer to that at trial. If they do so decide, the photographs should not be
shown to the jury, and they should be warned of the consequence that the reliability of the
identification is likely to be decreased.‖
Another topic mentioned in this case is the Mushtaq direction (noted here 22 April 2005)
concerning the need for the jury to be satisfied that a statement was made voluntarily
before they can rely on it (para 14):
―The reasoning of the members of the Appellate Committee was not identical on all points,
but a majority held that in the light of section 76(2) of PACE a confession which was not
made voluntarily could not be admitted in evidence, and a differently constituted majority
held that the direction was inconsistent with the requirements of article 6(1) of the
European Convention for the Protection of Human Rights and Fundamental Freedoms. St
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Vincent and the Grenadines has a statutory provision equivalent to PACE and their
Lordships accordingly consider that in appropriate cases a direction should be given along
the Mushtaq lines, that the jury should not rely on a confession which they think has or
may have been obtained by maltreatment or oppression, even if they conclude that its
contents were true.‖
This common law power of the jury to reject a statement as a result of their own
assessment of its voluntariness, is in parallel with the judge‘s duty to exclude the
statement from evidence if he is not satisfied beyond reasonable doubt that it was made
voluntarily. The jury here is, in effect, reviewing the judge‘s decision as to admissibility. The
need for the jury to be directed about this has not been addressed in the Evidence Act
2006[NZ], so, apparently, it remains as a common law requirement.

Monday, July 23, 2007

Saying and using
A firearm is ―used‖ in the commission of an offence if its presence or immediate availability
is revealed: R v Steele [2007] SCC 36 (20 July 2007). There, a gun was mentioned to
occupants of a house during the commission of a ―break and enter‖ where some of the
four offenders used phrases such as ―We have a gun‖, ―Get the gun‖, and ―Get the gun
out‖.
A loaded gun was, shortly afterwards, found in the offenders‘ car. Two of the occupants of
the house had seen one of the offenders reach for something that might have been a gun.
The trial judge found as a fact that one of the offenders had brought the gun into the house
(para 40). The only really live issue on this appeal was whether the judge had made that
finding to the necessary standard of beyond reasonable doubt. The Supreme Court held
that she had, and that therefore it was not necessary to consider whether the offenders
could be liable on the alternative basis that the gun, although left in the car during the
break and enter, was immediately available to the offenders at the material time.
This latter source of liability, when the firearm is immediately available to the offender, was
held to be ―use‖ of the firearm (para 32), following the United States Supreme Court in
Bailey v US, 516 US 137 (1995). The Canadian court quoted (para 30) the following
passage (p 148) from that case:
―The active-employment understanding of ―use‖ certainly includes brandishing, displaying,
bartering, striking with, and, most obviously, firing or attempting to fire a firearm. We note
that this reading compels the conclusion that even an offender‘s reference to a firearm in
his possession could satisfy §924(c)(1). Thus, a reference to a firearm calculated to bring
about a change in circumstances of the predicate offense is a ―use,‖ just as the silent but
obvious and forceful presence of a gun on a table can be a ―use.‖‖
In Steele it was emphasised that the firearm must actually exist and be immediately
available, so that ―idle‖ threats of use of a gun (which did not in fact exist) would not be
―use‖ of the firearm (para 35). Nor did the Supreme Court approve of the Court of Appeal‘s
requirement of ―proximate‖ availability, as that left the degree of proximity vague, and the
offence required present use rather than future use (para 37).
In New Zealand it has been held that producing a gun from a bag when confronted by a
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police officer, so as to make the officer fear for his safety, is ―using‖ the firearm: R v Swain
(1992) 8 CRNZ 657. On the basis of Steele, it would also be use of the gun if the offender
were to say (threateningly) to the officer that he had a gun in the bag.

Wednesday, July 25, 2007

Whipping and buggery!
Two points of interest were made in Persad v The State (Trinidad and Tobago) [2007]
UKPC 51 (23 July 2007), one being a point of law, the other being a sentencing blunder.
This appeal concerns the exception to the hearsay rule created in R v Hayter (noted here
7 February 2005). The Hayter exception to the rule against hearsay is that the jury may,
when considering the evidence against the accused, take into account a co-accused‘s out
of court statement, made in the absence of the accused, but only to the extent that it is
against the interests of its maker. The point of law decided in Persad is that where the
Hayter exception applies, the jury should be directed that parts of the co-defendant‘s
statement that exculpate the accused must be taken into account.
The sentencing blunder involved the whipping part of a sentence for buggery. The fact that
there was no jurisdiction to pass such a sentence had been overlooked in the Court of
Appeal, and the sentence had since been carried out. The Privy Council called this most
regrettable (para 25).
The appellant‘s conviction for buggery was quashed, essentially because the only
information inculpating the appellant at trial had been a self-serving out of court statement
by a co-accused, and this was inadmissible against the appellant as it did not come within
the Hayter exception.
The Privy Council left for consideration in an appropriate case what the position would
have been if the co-accused‘s hearsay statement had been exculpatory of its maker to the
extent that, while accepting liability for one offence it attributed sole responsibility for
another (perhaps more serious) offence to the accused. In Hayter this distinction did not
arise, as the accuseds where on trial on joint charges.
In New Zealand the Hayter exception operates until 1 August 2007 (next week). Then the
Evidence Act 2006 will come into force, and s 27(1) will prevent the prosecution offering
evidence of a co-defendant's statement (presumably, a statement made by the codefendant to a person in authority in the absence of the defendant) against a defendant.
This does not, of itself, prevent another co-defendant offering it against the defendant, but
a prohibition of such use could be implied in the interests of consistency. The policy
underlying 27(1) seems to be recognition of the inherent unreliability of accusations made
by one defendant against another in out of court statements, particularly when made to
persons in authority, and the legislature has omitted to acknowledge that in some
circumstances (as in Hayter) these statements can have sufficient apparent reliability to be
admissible.

Thursday, July 26, 2007
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Stare decisis: formalism, pragmatism and habeas corpus
The problem of whether to depart from a recent decision of the same court was the subject
of Gibson v USA (The Bahamas) [2007] UKPC 52 (23 July 2007). A 7 judge Board
decided, 4 – 3, that it would overrule Cartwright v Superintendent of HM Prison [2004] 1
WLR 902 (PC). Cartwright was itself a split decision.
Gibson concerned an enactment that gave a right of appeal against a refusal of habeas
corpus, but did not mention any right of appeal against a grant of habeas corpus. All 7
members of the Board held that the decision not to order extradition and to grant habeas
corpus, against which the USA could not appeal, was wrong. Indeed, the Privy Council
judges who dissented in the result of this appeal described that decision of the judge of the
Supreme Court of the Bahamas (the Court below the Court of Appeal) as ―extraordinary
pedantry‖ (para 32). The majority agreed, calling it ―an astonishing conclusion‖. This
phrase repeated that used by the Board in Cartwright, which was an appeal by a coaccused of the present appellant Gibson, concerning the same ruling.
The problem was that, pursuant to Cartwright, the co-accused had been extradited to
Florida to face the charge of conspiracy to import cocaine and cannabis, because
Cartwright had held that an appeal against the grant of habeas corpus had properly been
heard by the Bahamas Court of Appeal. The reasoning of the majority in Cartwright was
unanimously held in Gibson to have been wrong. The minority in Gibson would, apparently
(para 40), not have gone so far as to call it ―very wrong‖, but it is plain they accepted that it
was wrong, because the majority judgment notes (para 14): ―each of the seven members
of the Board as presently constituted is of the clear view that the minority opinion of the
Board in Cartwright was correct and that the Court of Appeal had had no jurisdiction to
hear the USA's appeal in these cases.‖
Nevertheless, Gibson was split over whether to follow the earlier decision, even though it
was wrong. The minority noted that overturning a previous decision required some special
reason, and put its reasons for upholding Cartwright as follows (para 40):
―What special reason exists in this case? The decision in Cartwright is not impeding the
proper development of the law. On the contrary, it has been, so to speak, adopted by the
legislature of The Bahamas which has amended the 1994 Act to put the matter beyond
doubt by giving a right of appeal against a decision to grant habeas corpus as well as to
refuse it. It is speculation as to whether other jurisdictions have the same statutory
provisions. If there are, and nothing has been done to alter the law since Cartwright, one
could infer that the local legislature is satisfied with the decision. Nor has the case led to
results which are unjust or contrary to public policy. On the contrary, the decision allowed
the correction of a plain miscarriage of justice and supported public policy in allowing The
Bahamas to comply with its international obligations. But the majority proposes to
perpetuate injustice and a breach of the extradition treaty simply on the grounds that they
think that Cartwright was wrong, or, despite the views of three members of the Board, very
wrong. In our opinion this would encourage attempts to revisit cases decided by a narrow
majority, which are likely to be the most difficult. We therefore do not think that this is a
proper case in which to exercise the power to depart from precedent and would dismiss
the appeal.‖
On the other hand, the majority in Gibson took a formalist approach to jurisdiction (para 27
- 28):
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―There can be no getting away from the fact that this appellant is wrongly imprisoned
through the misunderstanding or misapplication of the law by the Court of Appeal (and by
the Board in Cartwright) with regard to rights of appeal under the Bahamian legislation
then in force.
"Of course the view could be taken that the appellant had faced overwhelmingly strong
evidence justifying (indeed requiring) his extradition to the USA on the gravest possible
charges of drug dealing, that his habeas corpus challenge to committal ought certainly to
have failed, and that the erroneous decision in Cartwright has fortuitously enabled the
Bahamian Court of Appeal to correct a serious miscarriage of justice. Their Lordships,
however, reject that view. The Board's task is to ensure justice according to law. According
to law the Court of Appeal had no jurisdiction to entertain the USA's appeal, however
meritorious that appeal was. So much is plain. The Board should not now shrink from
saying so. The appeal must accordingly be allowed.‖
This contrast between the minority‘s pragmatism and the majority‘s formalism reminds me
of an observation by Aharon Barak in “The Judge in a Democracy” (2006), p 159:
―The guiding principle should be this: it is appropriate to deviate from a previous precedent
if the new precedent‘s contribution to the bridging of the gap between law and society and
to the protection of the constitution and its values, after setting off the damage caused by
the change, is greater than the contribution of the previous precedent to the realization of
those goals.‖
While Gibson will remain controversial, it contains useful dicta on habeas corpus and stare
decisis. Its quirkiness reveals a reversal of the usual positions taken by formalists and
pragmatists: here, the formalist majority overruled the precedent, whereas the pragmatist
minority would have followed it. Precedent and stare decisis play a stronger role in the
English legal tradition than they do in legal systems based on Roman law (see Thomas,
"The Judicial Process" (2005), Chapter 6). As Thomas points out (eg at p 161) precedent
preserves the bedrock principles propounded in the law, but wide application of stare
decisis can become an "imprisonment of reason" if precedent is allowed to perpetuate "the
false presumption that there is an impersonal law." Gibson is, however, a "bedrock" case in
that its concern is with the jurisdiction of an appellate court. Jurisdiction is a condition
precedent to justice according to law.

Friday, August 24, 2007

An appeal subtle but strong
It is unusual for an appellant (the accused at trial) to be able to establish three grounds on
appeal, each of which would have individually shown a real risk of a miscarriage of justice
to which the proviso could not be applied. This happened in yesterday‘s decision by the
Supreme Court of New Zealand (one of the few superior courts to be working at this time
of year – the northern hemisphere judges are, presumably, sweltering in the August heat of
their vacations) in Rajamani v R [2007] NZSC 68 (23 August 2007).
The three grounds were: the judge incorrectly decided to continue the murder trial with
only 10 jurors; the judge incorrectly directed the jury on the law of provocation, and the
judge incorrectly directed the jury on the use to which hearsay evidence could be put.
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10 jurors: what is a discretion?
The 10 jurors point required the Court to distinguish between discretion and assessment of
facts. There could be no appeal against the judge‘s exercise of a discretion in this matter,
because that is prevented by s 374(8) of the Crimes Act 1961. That section permits the
continuation of a trial with 10 jurors in limited circumstances, called exceptional
circumstances. Whether there were exceptional circumstances was not, as the Court of
Appeal had thought, a matter of discretion: rather, it was a matter of fact requiring judicial
assessment (para 4). If that fact (exceptional circumstances) is found to exist, then the
exercise of discretion comes into play, for the judge has to decide whether it is in the
interests of justice to proceed with 10 jurors.
The proposition here is that the interests of justice are determined by the exercise of
judicial discretion, whereas the judgment whether circumstances are exceptional is a
matter of fact. Subtle, no?
Applied to the facts here, however, the distinction is (faintly) discernable. The
exceptionality of the circumstances involved consideration of facts such as the duration of
the trial (only 2 weeks here), the number of witnesses (not particularly large here), and the
possible unavailability of a Crown witness (whose evidence ―may be thought unhelpful‖ to
the defence – para 9) if the trial had to be started again. The evaluation of these facts
against the requirement of exceptional circumstances is judicial assessment, not
discretion.
If there had been exceptional circumstances (long trial, many witnesses, potential loss of
significant evidence if another trial required), then the judge can only order continuation
with 10 jurors (in the absence of consent by the parties) if, as a matter of discretion, it is in
the interests of justice to proceed. It seems that what this means is that the judge must
decide the same matter that would have to be decided on an appeal against conviction:
whether proceeding with 10 jurors created a real risk of the loss of an opportunity of a
more favourable verdict. This would involve an assessment of the strength of the
respective cases, and as such is more of an exercise of discretion than a determination of
fact. Again, however, the distinction is subtle, since assessment of the likely verdict is
really a judgment of fact.
Provocation
The provocation aspect of the case does not involve the creation of new law, and simply
illustrates how errors can arise (three here), and the significance of their combined effect
can differ as between the Court of Appeal and the Supreme Court.
Hearsay
The hearsay point is interesting. The Crown adduced hearsay evidence that the victim had
told other people that she was afraid of the accused. It was agreed (why, I‘m not sure) that
this was relevant only on the issue of whether the victim was afraid of the accused. The
Crown did not suggest that it was admissible on the issue of the accused‘s intent and
whether he acted with a degree of pre-meditation that was inconsistent with provocation.
Although not cited in the Supreme Court‘s judgment, the position here was like that in R v
Baker [1989] 3 NZLR 635, (1989) 4 CRNZ 282 (CA), where hearsay evidence of the
victim‘s fears of the accused was admissible to disprove the accused‘s statement which
had been that she had invited him to her place to kill stray cats. In that case, evidence of
her hearsay statements was admissible on the issue of whether the accused was lying (ie
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on the issue of the accused‘s state of mind). One would have thought that in Rajamani the
hearsay statements would have been admissible on the issue of the accused‘s loss of selfcontrol.
It was held that the judge had not merely misdirected the jury on the proper use of the
hearsay evidence, but he had directed them to use it wrongly. This was itself a substantial
miscarriage of justice.
The Court refrained from commenting on the application of the hearsay provisions of the
Evidence Act 2006, which would govern the use of this evidence at the retrial. So will I.

Monday, September 3, 2007

―He jests at scars that never felt a wound.‖
Romeo‘s words, or similar, might have occurred to the prisoners whose claims for
compensation for mistreatment in prison were under the scrutiny of the New Zealand
Supreme Court in Taunoa v Attorney General [2007] NZSC 70 (31 August 2007). The
Court has decided the appropriate amounts of money to be paid by the state to several
prisoners for the circumstances in which they had been subjected to breaches of their right
to be treated with humanity and respect for their inherent dignity: s 23(5) New Zealand Bill
of Rights Act 1990. In relation to one prisoner, the question was how much should be
awarded for breach of his right not to be subjected to disproportionately severe treatment:
s 9. The central problem was how to assess public law damages. These are discretionary.
Thus they are in contrast to tortious damages which are awarded as of right upon proof of
the cause of action, and which are compensatory, can be aggravated, and may be
exemplary. Public law damages have a symbolic importance that is seen as diminishing
their need to be high in magnitude.
Consequently, the amounts awarded were small (―moderate‖ was the adjective used by
Blanchard J at para 265). I have previously noted here cases in other jurisdictions
concerning compensation for breach of another right, the right to a fair hearing, where
amounts were also small: see entries for 21 February 2005, 6 and 30 March 2005, 13 April
2005. Here, the Supreme Court reduced those of the awards that the Attorney General
appealed.
One would never expect much agreement on amounts that the state should pay to its
serious criminals who as a result of their difficult conduct in prison are subjected to efforts
to control their behaviour, where those efforts go too far and breach basic rights. Here, the
Chief Justice would have been the most generous. Blanchard and McGrath JJ agreed on a
middle figure, and Tipping and Henry JJ would have awarded lesser amounts. The result
was that the majority of the Court agreed that the amounts decided by Blanchard and
McGrath JJ were the minimum that should be ordered, and those amounts became the
outcome of this aspect of the case.

Monday, September 03, 2007

Three for two, and two for three
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The common law may become overwrought by distinctions without a difference. On
reading Tofilau v R [2007] HCA 39 (30 August 2007), one might wonder whether this has
happened in respect of the discretionary exclusion of evidence in Australia.
In Australian common law there are three so-called ―discretions‖ the exercise of which may
lead to the exclusion of evidence that would otherwise be admissible. These are
summarised at paras 245 to 248 of the joint judgment of Callinan, Heydon and Crennan JJ
(I have put the footnotes in square brackets):
―245 In order to appreciate the significance of the appellants' arguments, it is desirable to
place them in the context of the law relating to the admissibility of confessions as a whole.
An admission by an accused person "must be voluntary in order to be admissible" [R v Lee
[1950] HCA 25; (1950) 82 CLR 133 at 144 per Latham CJ, McTiernan, Webb, Fullagar and
Kitto JJ]. It is common to divide involuntary statements into two categories. One concerns
the "inducement rule": an admission by an accused person "is not voluntary if it is
preceded by an inducement, such as a threat or promise, held out by a person in authority,
unless the inducement is shown to have been removed" [R v Lee [1950] HCA 25; (1950)
82 CLR 133 at 144 per Latham CJ, McTiernan, Webb, Fullagar and Kitto JJ]. The other
category concerns those caught by the "basal involuntariness" rule …. But even if an
admission is voluntary, it may be excluded on "discretionary" grounds. In R v Swaffield
[[1998] HCA 1; (1998) 192 CLR 159 at 189 [52]] Toohey, Gaudron and Gummow JJ
grouped these "discretionary" grounds under three heads.
―246 The first in time to emerge was that which was stated in the cases summarised by
Lord Sumner delivering the advice of their Lordships in Ibrahim v The King [[1914] AC 599
at 611-614] about impropriety in police questioning. The correctness of excluding evidence
on this ground in Victoria was left open in Cornelius v The King [[1936] HCA 25; (1936) 55
CLR 235 at 247-248 per Dixon, Evatt and McTiernan JJ], but was approved for New South
Wales by Dixon J in McDermott v The King [[1948] HCA 23; (1948) 76 CLR 501 at 513].
Dixon J said of it:
"there has arisen almost in our own time a practice in England of excluding confessional
statements made to officers of police if it is considered upon a review of all the
circumstances that they have been obtained in an improper manner".
―In R v Lee [[1950] HCA 25; (1950) 82 CLR 133 at 149-151] Latham CJ, McTiernan, Webb,
Fullagar and Kitto JJ declined to interfere with the Victorian Full Court's recognition of the
discretion in that State. The application of this head was given fresh life from 1982, for in
Cleland v The Queen [[1982] HCA 67; (1982) 151 CLR 1] the discretion to exclude illegally
or improperly obtained real evidence enunciated in Bunning v Cross [[1978] HCA 22;
(1978) 141 CLR 54 at 75] was applied to confessions. It has since been common to refer
to this as a "policy" discretion.
―247 The second "discretionary" head to emerge arose where it could be said of a
voluntary confession that "in all the circumstances it would be unfair to use it in evidence
against" the accused. The words are those of Latham CJ in McDermott v The King [[1948]
HCA 23; (1948) 76 CLR 501 at 506-507] summarising R v Jeffries [(1946) 47 SR (NSW)
284], but they were approved by Latham CJ, McTiernan, Webb, Fullagar and Kitto JJ in R
v Lee [[1950] HCA 25; (1950) 82 CLR 133 at 151]. This is commonly called a "fairness"
discretion.
―248 The third "discretionary" head to emerge was the application to confessions of the
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"discretion" to exclude evidence the prejudicial impact of which is greater than its probative
value, which had begun to be recognised in R v Christie [[1914] AC 545 at 560 per Lord
Moulton, 564-565 per Lord Reading (Lord Dunedin concurring)] and continued to develop
in various fields of the law of evidence throughout the 20th century. The application of that
principle to confessions, but not its description as a "discretion", was accepted as
legitimate by Toohey, Gaudron and Gummow JJ in R v Swaffield [[1998] HCA 1; (1998)
192 CLR 159 at 191-193 [61]- [65]…].‖
Any difficulty will concern the distinction between the first two discretions. It should be
acknowledged that a distinction is discernable, at least in respect of what gives rise to the
exercise of each. The first, the ―policy‖ discretion, applies where the public interest in
enforcement of the law is outweighed by unfairness to the defendant in the manner in
which the evidence was obtained (per Barwick CJ in Bunning v Cross). Here, fairness
means society‘s right to insist that those who enforce the law themselves respect it (ibid,
per Stephen and Aickin JJ). The second, the ―fairness‖ discretion, applies where improper
methods in obtaining evidence mean that it would be unfair to admit it; examples are
where the defendant was not mentally alert when questioned, or where he fails to
understand and appreciate the effect of questions and answers (examples from R v
Jeffries, referred to in R v Lee). Those examples of the second discretion might suggest
that the underlying concern here is the reliability of the evidence, but that would be
inaccurate. The common law resists allowing a rule of exclusion of evidence for
unreliability, insisting that the reliability of the evidence is a matter for the fact-finder. This
was emphasised in Tofilau in footnote 255, as follows:
―In [Swaffield] at 194 [69] it was further suggested that, subject to a qualification,
admissibility at common law turns ‗first on the question of voluntariness, next on exclusion
based on considerations of reliability and finally on an overall discretion which [takes]
account of all the circumstances of the case to determine whether the admission of the
evidence or the obtaining of a conviction on the basis of the evidence is bought at a price
which is unacceptable, having regard to contemporary community standards‘. Whether or
not this is so was not crucial to the outcome in R v Swaffield, was not argued in the
present appeals, and is not crucial to their outcome. The correctness of the suggestion
thus need not be decided in these appeals (cf reasons of Kirby J at [127]). Subject to that,
it is desirable to say the following about the fact that Tofilau appeared to submit to Osborn
J that confessions can be excluded merely because they are unreliable, as did Marks and
Clarke [other appellants in the present case]. The submissions were rejected on the facts
(R v Tofilau [2003] VSC 188; (2003) 13 VR 1 at 17 [57]- [58]; R v Marks [2004] VSC 476 at
[83]- [92]; R v Clarke [2004] VSC 11 at [54]- [65]), but in any event their correctness in law
is highly questionable: a fear of unreliability may underpin the "inducement rule", and
unreliability may be a factual circumstance relevant to basal involuntariness and to
discretionary exclusion, but the fact that a judge thinks that a confession is unreliable is not
in itself a ground of automatic exclusion.‖
The real nature of the unfairness with which this second discretion is concerned arises
from the inability of the defendant to decide whether to exercise his rights. It will not
necessarily be the fault of the police that this occurs: they may, for example, be quite
unaware that the suspect is unable to understand what he is told about his right to obtain
legal advice and to refrain from answering questions. Where the police are at fault,
however, misconduct will be in issue, and this discretion will tend to merge with the first.
Does the decision process differ as between these two discretions? If the grounds giving
rise to their exercise merge and the decision process is the same for each, there is little
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point in distinguishing between them.
The decision process for the first discretion, the public policy discretion, is a weighing
exercise: the public interest in enforcement of the law is weighed against the public
interest in having officials obey the law, in the circumstances of the particular case; the
question would come down to whether exclusion of evidence would be a proportionate
response to the misconduct that had occurred. It would seem that the decision process for
the second discretion, the fairness discretion, involves asking whether admission of
evidence obtained in the face of a failure of rights would bring the administration of justice
into disrepute, or would amount to an abuse of process. I have borrowed these phrases
from the common law in Canada and New Zealand, but they seem apt for the Australian
context. Essentially, then, these two discretions can be combined; the disrepute to the
administration of justice criterion has its origins in the prevention of abuse of process. This
permits the conclusion that revision of the Australian analysis of the discretions is justified.
There are some indications in Swaffield that a revision of the common law to this effect
would be appropriate, but the opportunity to do this was not taken in Tofilau. This point was
alluded to in Tofilau at para 399:
―Counsel's submissions in this Court. Counsel for Clarke in this Court submitted that while
it was conventional to analyse discretionary exclusion of confessions as involving two
"discretions" - to reject a confession the reception of which would be unfair [R v Lee [1950]
HCA 25; (1950) 82 CLR 133], and to reject a confession that was illegally or improperly
obtained on public policy grounds [Cleland v The Queen [1982] HCA 67; (1982) 151 CLR
1] - in truth there was but a single "discretion" [He cited R v Swaffield [1998] HCA 1; (1998)
192 CLR 159 at 202 [91] per Toohey, Gaudron and Gummow JJ]. It is not necessary to
resolve this question, since the outcome of the appeal will be the same whatever the
answer. He also submitted that in any event what was involved was not a "discretion" but a
rule of law, and relied on an analogy with the rule excluding evidence the prejudicial effect
of which exceeded its probative value. It is not necessary to resolve that question either,
for the same reason, although the appellant's submission is open to question, and quite
out of line with past linguistic usage in this field.‖
The Swaffield analyses of the discretions are rather complicated, and the Tofilau summary
avoids this complexity.
It is useful to compare the Australian common law with the position in New Zealand under
the Evidence Act 2006. There are two discretions under the Act: the weighing exercise in
relation to improperly obtained evidence, s 30, and the weighing exercise in relation to
prejudice and probative value, s 8. The scope of the improperly obtained evidence
discretion is such that it covers the same ground as the first two of the Australian
discretions. The prejudice and probative value discretion is equivalent to the third
Australian discretion.
Tofilau is also about the use of undercover police officers to encourage admissions of
crimes, and it contains discussions of matters such as voluntariness, police use of
deception, reliability, and the right to silence. Its result follows that of the Supreme Court of
Canada case R v Grandinetti [2005] SCC 5 (27 January 2005) which held that where the
accused did not think that the people he was talking to were police officers, they were not
persons in authority, the state‘s coercive power was not involved, and his admissions to
them were voluntary; in the particular circumstances of the present appeals the evidence
was held to be admissible.
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Friday, October 05, 2007

On being saved from one's own stupidity
What does equality of all people under the law mean? Clearly, it means no-one is exempt
from obedience to the law; but, does it also mean that the law will try to assist the
disadvantaged? For example, if a person, through ignorance or stupidity, thought that the
police could not use in court anything he said to them if he did not agree to its being
recorded, should the court refuse to allow the police to exploit this misconception by
adducing a confession made under that belief?
This was the point at issue in Em v R [2007] HCA 46 (4 October 2007). It arose because s
90 of the uniform Evidence Act 1995 (C‘th) provides:
“Discretion to exclude admissions
In a criminal proceeding, the court may refuse to admit evidence of an admission, or
refuse to admit the evidence to prove a particular fact, if:
(a) the evidence is adduced by the prosecution; and
(b) having regard to the circumstances in which the admission was made, it would
be unfair to a defendant to use the evidence.‖
This discretion exists alongside a number of others, and this statutory context is important
in interpreting s 90. The context is alluded to in the following extract from the judgment of
Gleeson CJ and Heydon J, para 41-42:
―The position of the appellant in summary. In relation to the first part of the [challenged
confession], the appellant has thus run, failed in and later abandoned some allegations;
failed to advance others; and, to some degree, made express concessions. The resulting
position is as follows. There had been compliance with s 281 of the Criminal Procedure
Act, the statutory provision directed to the question of the form in which the results of
official questioning may be tendered in evidence. There had been no violent, oppressive,
inhuman or degrading conduct employed or threatened towards anyone, and hence there
had been compliance with s 84 [of the Evidence Act], the provision particularly directed to
interrogation methods. The circumstances were such as to make it unlikely that the truth of
the admission was adversely affected, and hence there had been compliance with s 85,
the provision particularly directed to unreliable confessions. The police had not acted
improperly or in contravention of any Australian law (cf s 138), and in particular they had
not acted improperly in failing to caution the appellant because s 139(1)(c) did not apply;
hence there had been compliance with s 138, the provision particularly directed to the
rejection of illegally or improperly obtained evidence. The probative value of the evidence
was not outweighed by the danger of unfair prejudice (cf s 137), and was not substantially
outweighed by the danger that the evidence might be unfairly prejudicial, misleading or
confusing, or cause or result in undue waste of time (cf s 135). There had been no breach
of the Police Commissioner's Code.
―42. Of course it is possible for accused persons to invoke s 90 successfully even if they
fail to invoke, or successfully to invoke, any other ground of exclusion. The question is
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whether in the particular factual circumstances of this case the appellant has done so.‖
Given, then, that the evidence passed through these ―gates‖ (a metaphor used in the
judgment, para 27), what was left for s 90 to work on? In the last note (3 September 2007)
I suggested that at common law Australian jurisprudence had developed too many
discretions; here, the statutory scheme reflects this super-abundance.
The origins of s 90 are in R v Lee [1950] HCA 25; (1950) 82 CLR 133, as the judgments in
the present case note. In Lee, Latham CJ, McTiernan, Webb, Fullagar and Kitto JJ said (in
a passage quoted in para 54 of the judgment of Gleeson CJ and Heydon J):
―No question of discretion can arise unless the statement in question is a voluntary
statement in the common law sense. If it is non-voluntary it is ... legally inadmissible. If it is
voluntary, circumstances may be proved which call for an exercise of discretion. The only
circumstance which has been suggested as calling for an exercise of the discretion is the
use of 'improper' or 'unfair' methods by police officers in interrogating suspected persons
or persons in custody. It was with such cases in mind that Latham CJ, in McDermott v The
King [[1948] HCA 23; (1948) 76 CLR 501 at 506-507], said that the trial judge had 'a
discretion to reject a confession or other incriminating statement made by the accused if,
though the statement could not be held to be inadmissible as evidence, in all the
circumstances it would be unfair to use it in evidence against him.' In the same case Dixon
J [[1948] HCA 23; (1948) 76 CLR 501 at 513] said: 'In referring the decision of the question
whether a confessional statement should be rejected to the discretion of the judge, all that
seems to be intended is that he should form a judgment upon the propriety of the means
by which the statement was obtained by reviewing all the circumstances and considering
the fairness of the use made by the police of their position in relation to the accused.' In
our opinion the rule is fully and adequately stated in those two passages. What is
impropriety in police methods and what would be unfairness in admitting in evidence
against an accused person a statement obtained by improper methods must depend upon
the circumstances of each particular case, and no attempt should be made to define and
thereby to limit the extent or the application of these conceptions."
In Em the appellant submitted that, whereas impropriety under s 138 gives rise to
determination of admissibility by a balancing exercise, the same impropriety can be
considered under s 90, where no balancing exercise is used. Gleeson CJ and Heydon J
did not need to decide this point, because they held that in any event, here there was no
unfairness. They pointed out that the application of s 90 is highly fact-specific but general:
the appellant‘s misconceptions about whether the police could use his statement against
him could be considered under this section.
They dismissed the appellant‘s arguments (para 62-79), and included a comment at para
77 that specifically drew Kirby J‘s dissent:
―77. Counsel for the appellant submitted that it was unfair to permit the reception of
evidence obtained from the appellant where the appellant was operating under a disability
- a significant mistake of which the detectives were aware. The difficulty is that every day
police officers take advantage of the ignorance or stupidity of persons whom they
eventually prosecute, and a mistake of the kind the appellant was operating under was
simply a species of ignorance or stupidity.‖
Gummow and Hayne JJ jointly held that the scope of s 90 was such that (para 107):
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―…the focus of s 90 falls upon the fairness of using the evidence at trial, not directly upon
characterising the circumstances in which the admissions were made, including the means
by which the admissions were elicited, as "fair" or "unfair".‖

They added, para 109:
―…although the discretion given by s 90 is generally similar to the common law discretion
considered in Lee, it is a discretion that will fall to be considered only after applying the
other, more specific, provisions of the Act referred to at the start of these reasons. The
questions with which those other sections deal (most notably questions of the reliability of
what was said to police or other persons in authority, and what consequences follow from
illegal or improper conduct by investigating authorities) are not to be dealt with under s 90.
The consequence is that the discretion given by s 90 will be engaged only as a final or
"safety net" provision.‖
They rejected the submission that the police had used unfair trickery, and held that there
had been no police impropriety. There was thus no unfairness to come within s 90.
The majority judges thus held that there was no unfairness, and nothing on which the
discretion in s 90 could operate. Kirby J, however, dissented. He held that the unfairness
here arose from a breach of the defendant‘s right to silence. He noted that the meaning of
―fair‖ depends on its context (para 177-179). Interpreting s 90, he concluded (at 195):
―… the meaning of s 90: The unfairness provision in s 90 of the Act was clearly intended to
confer a "power or discretion" on a court in criminal proceedings to reject prosecution
evidence that was at least as broad as that provided by the previous common law. It may
even be that s 90 casts a wider net [cf Swaffield [1998] HCA 1; (1998) 192 CLR 159 at 193
[67], 211 [131]]. For the purpose of deciding this appeal, it is unnecessary to resolve that
question. Whilst the several provisions of the Act governing the exclusion of evidence may
overlap in particular circumstances, each provision, when invoked, should be applied
according to its own terms.‖
He pointed out that the Court‘s earlier decision in Swaffield arose from facts not dissimilar
to those of the present case (para 194):
―Swaffield, like this case, involved the secret recording of a conversation by an undercover
police officer who, in disregard of the relevant Judges' Rules in Queensland, did not
administer any caution at all to the suspect. The entire Court in that appeal concluded that
the accused's admissions had rightly been rejected by the intermediate court. The joint
reasons decided that this was so because the police conduct had impugned the suspect's
freedom to choose whether to speak to the police or not. My own reasons represented a
variation of the same principle. Consistency with the Court's approach in Swaffield
requires that principle also to be applied in this appeal.‖
However, in the present case the defendant knew he was speaking to the police. Here,
Kirby J found 5 indicia of unfairness (paras 208-231). In particular, he dissented from the
suggestion in para 77 above that the police were entitled to take advantage of the
defendant‘s ignorance or stupidity:
―288. … This approach implies that the educated and the clever enjoy a special position
under the law which the ignorant and stupid do not. I could never agree with such a view.‖
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And he added (230):
―However, the law, including the Act, exists to protect all defendants in criminal
proceedings against relevant unfairness, not just the educated and the clever. The law is
not silent for vulnerable people who are "ignorant" about their rights and who are regarded
as "stupid". This point was made by this Court in 1950 in a powerful passage in Lee
[[1950] HCA 25; (1950) 82 CLR 133 at 159]:
"It is, of course, of the most vital importance that detectives should be scrupulously careful
and fair. The uneducated - perhaps semi-illiterate - man who has a 'record' and is
suspected of some offence may be practically helpless in the hands of an over-zealous
police officer. The latter may be honest and sincere, but his position of superiority is so
great and so over-powering that a 'statement' may be 'taken' which seems very damning
but which is really very unreliable. The case against an accused person in such a case
sometimes depends entirely on the 'statement' made to the police. In such a case it may
well be that his statement, if admitted, would prejudice him very unfairly. Such persons
stand often in grave need of that protection which only an extremely vigilant court can give
them. They provide the real justification for the Judges' Rules in England and the Chief
Commissioner's Standing Orders in Victoria, and they provide ... a justification for the
existence of an ultimate discretion as to the admission of confessional evidence."
As far as I am concerned, nothing has changed in this respect since 1950. The expansion
of covert police operations and techniques only heightens the continuing force of what the
Court then said [Tofilau [2007] HCA 39 at [203]].‖
It is, however, difficult to see why, if the police acted improperly in not correcting the
defendant‘s misapprehension, the admissibility of the confession did not fall entirely within
s 138. The appellant, of course, didn‘t want to rely on that section, because of the
balancing exercise which would probably have favoured admission of the confession on
this charge of murder.
Although this case does not do much to elucidate the role of s 90 in the context of the
other discretions in the Act, one must accept that the Court‘s role is to give it meaning,
rather than to show that it is redundant. There might be cases where evidence is obtained
properly but its use in court against the defendant would be unfair in a sense not covered
by the discretion to exclude evidence the probative value of which is outweighed by its
unfairly prejudicial effect, and also not covered by the common law duty to ensure the
accused receives a fair trial (in the sense of a trial where the law is correctly applied to
facts determined without bias), but we await an example.

Thursday, October 18, 2007
On the Road (to extinction?)
It is one thing to approve of the existence of trial by jury, but another to want to serve on a
jury one‘s self. Reluctance to serve on juries has caused problems in Britain, to such an
extent that recent reforms have increased the pool of potential jurors by around 4 million.
This has been accomplished by adding to those eligible to serve on juries people such as
constables and lawyers, including prosecuting lawyers. The New York Times observed, as
long ago as 23 November 1854, that ―Trial by jury is in process of gradual extinction in
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England.‖ Do the state‘s efforts to preserve jury trials, by widening the range of people
eligible to serve, threaten the right to a fair trial?
This was the question underlying three appeals heard jointly in R v Abdroikof [2007] UKHL
37 (17 October 2007). In two of these unrelated cases, a police officer had been on the
jury, and in the third one of the jurors had been a lawyer who worked as a prosecutor.
It was unanimously held that in the first appeal there had been no appearance of bias,
because the case did not involve a contest of credibility and in the circumstances it would
have been hard to argue that any unconscious bias on the part of the juror who was a
police officer would have disadvantaged the accused.
However, the House of Lords split 3-2 on the other two appeals. The majority (Lord
Bingham para 26-27, Baroness Hale para 45, and Lord Mance para 82) held that in both
these there was the appearance of bias. In one, a police officer was a juror and the case
involved a credibility contest between the accused and a police witness who worked in the
same area as that juror (but they did not know each other; Lord Mance at para 83 thought
that the conflict in evidence would not necessarily create the appearance of bias, but the
working area aspect was important particularly as it was a breach of a police instruction); it
was likely that instinctively the juror could have preferred the evidence of the police
witness simply because the witness was a police officer. In the other case, where a
prosecutor was on the jury, there was apparent bias: a reasonable person acquainted with
all the circumstances would have concerns about the impartiality of the proceedings.
The minority, Lord Rodger and Lord Carswell, would have dismissed all three appeals.
Purporting to apply the test of what the fair-minded and informed observer would think
(while, I suggest, actually applying a test of what the fair-minded and informed Law Lord
might think), Lord Rodger reasoned at para 32 that since there are lots of reasons a juror
might be biased, for example men on rape juries might be sympathetic to the accused, a
juror who had been sexually abused might sympathise with the complainant in a sexual
abuse trial, a gay juror might be sympathetic to claims of assault by a gay man against a
homophobic accused, or a homophobic juror might not be sympathetic to a gay
complainant, an undergraduate juror might be sympathetic to another undergraduate of
the same university, a black juror might sympathise with a black witness, a juror involved
with drugs might sympathise with a person accused of drug offending; these are all risks
that have always existed and which are regarded as risks that can be managed, so
Parliament‘s addition to the categories of eligible jurors is merely a recognition that similar
risks can be managed. Furthermore, reasoned Lord Rodger, one way of managing these
normal risks is through the number of jurors who must collectively (or by a permitted
majority) reach a verdict: the informed observer would realise that ―the mere fact that there
is a real possibility that a juror may be biased does not mean that there is a real possibility
that the jury will be incapable of returning an impartial verdict‖ (para 33). He continued,
para 34:
―The reality therefore is that the jury system operates, not because those who serve are
free from prejudice, but despite the fact that many of them will harbour prejudices of
various kinds when they enter the jury box. In the United States a voir dire is held to try to
select jurors who are free from relevant prejudices. In Britain, with its very different history,
such a procedure has not been adopted - indeed it has been specifically rejected. If
experience had shown that British juries, made up of people drawn at random from all
kinds of backgrounds, could not act impartially, the system would long since have lost all
credibility. But Parliament must consider that it works, since it has not abolished it or
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introduced a new procedure for selecting jurors, even though it has had opportunities to do
so. Juries also seem to enjoy the confidence of the general public. The fair-minded and
informed observer will be well aware of this.‖
One must wonder, however, whether such an observer of the system would ever find
apparent bias in a jury. The argument extends to the conclusion that all British people are
capable of being members of juries that appear to act impartially.
The appearance of impartiality was, of course, the point of difference between the Law
Lords. Lord Bingham, at para 14, cited the famous dictum of Lord Hewart CJ in R v
Sussex Justices, Ex p McCarthy [1924] 1 KB 256, 259:
―…it is not merely of some importance but is of fundamental importance that justice should
not only be done, but should manifestly and undoubtedly be seen to be done.‖
In the present case it was not suggested that the relevant legislation contravened the
Human Rights Act 1998[UK], so it was necessary to avoid saying that there would be
apparent bias whenever a police officer or a prosecuting lawyer was a member of a jury.
This required analysis of the particular circumstances of each appeal. Lord Bingham
suggested that Parliament intended what had not been done here: the parties should have
been alerted to the juror‘s occupation before the trial began to provide an opportunity for
judicial scrutiny before jury selection: para 24 (Baroness Hale agreed, para 52, but Lord
Rodger did not, para 43). The circumstances were such that, in relation to the appeals that
were allowed, Lord Bingham accepted
―…the central thrust of the case made by Mr Richard Carey-Hughes QC for the appellants:
that these cases do not involve the ordinary prejudices and predilections to which we are
all prone but the possibility of bias (possibly unconscious) which, as he submits, inevitably
flows from the presence on a jury of persons professionally committed to one side only of
an adversarial trial process, not merely (as the Court of Appeal put it) "involved in some
capacity or other in the administration of justice‖. … [the] expectation that each doubtful
case would be resolved by the judge on a case by case basis is not, he pointed out, met if
neither the judge nor counsel know of the identity of a police officer or the juror, as appears
to be the present practice.‖
The split between the judges here was resolved by Lord Mance, who had read the
opinions of his colleagues. He observed, para 81:
―The differences of view in the present case illustrate the difficulties of attributing to the
fair-minded and informed observer the appropriate balance between on the one hand
complacency and naivety and on the other cynicism and suspicion.‖
Without giving reasons, he expressed agreement with the opinions of Lord Bingham and
Baroness Hale. This leaves us with the impression that the two appeals on which there
was disagreement could easily have been decided differently. Perhaps, as British society
becomes more accustomed to having police officers and prosecutors on juries, a future but
similar appeal will be decided differently. Will there be a ―gradual extinction‖ (to borrow the
New York Times‘s phrase) of sensitivity to the appearance of bias?

Friday, October 19, 2007
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Causing trouble
Fundamental concepts in criminal law came under scrutiny in R v Kennedy [2007] UKHL
38 (17 October 2007).
These were causation and secondary liability, in the context of the requirement for an
unlawful act in manslaughter where gross negligence is not alleged.
The facts of this case are set out in para 3:
―The agreed facts are clear and simple. The appellant lived in a hostel in which Marco
Bosque and Andrew Cody, who shared a room, also lived. On 10 September 1996 the
appellant visited the room which Bosque and Cody shared. Bosque was drinking with
Cody. According to Cody, Bosque told the appellant that he wanted "a bit to make him
sleep" and the appellant told Bosque to take care that he did not go to sleep permanently.
The appellant prepared a dose of heroin for the deceased and gave him a syringe ready
for injection. The deceased then injected himself and returned the empty syringe to the
appellant, who left the room. Bosque then appeared to stop breathing. An ambulance was
called and he was taken to hospital, where he was pronounced dead. The cause of death
was inhalation of gastric contents while acutely intoxicated by opiates and alcohol.‖
Strange as it may seem, the act of using heroin is not an unlawful Act in the UK: use of this
drug is not proscribed by the Misuse of Drugs Act 1971[UK], and to find an act by the
accused that could be the necessary unlawful act required before liability for manslaughter
could arise, it was necessary to consider s 23 of the Offences Against the Person Act
1861[UK]:
"Maliciously administering poison, etc, so as to endanger life or inflict grievous
bodily harm
Whosoever shall unlawfully and maliciously administer to or cause to be administered to or
taken by any other person any poison or other destructive or noxious thing, so as thereby
to endanger the life of such person, or so as thereby to inflict upon such person any
grievous bodily harm, shall be guilty of [an offence] and being convicted thereof shall be
liable . . . to [imprisonment] for any term not exceeding ten years . . .".
The Crown accepted that it could not rely on the causal aspects of this liability (causing to
be administered; causing to be taken) and the House of Lords took the opportunity to
explain why: para 14-15. Essentially, because the victim had made a voluntary and
informed decision to use the drug, the accused‘s acts had no causal connection with that
use or the subsequent death of the victim. The victim‘s exercise of choice was a novus
actus interveniens. For this reason, the accused‘s unlawful act of supplying the drug was
irrelevant.
The only alternative to the accused being liable as a principal (not possible here because
of the lack of causal connection) was liability as a secondary party. That, however, was not
possible, because the victim had done nothing unlawful for the accused to be a party to.
Could the accused‘s acts be regarded as administering the drug? That would be an
unlawful act (s 23 of the Offences Against the Person Act 1861, above). This was
addressed in para 19:
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―The sole argument open to the crown was, therefore, that the appellant administered the
injection to the deceased. It was argued that the term "administer" should not be narrowly
interpreted. Reliance was placed on the steps taken by the appellant to facilitate the
injection and on the trial judge's direction to the jury that they had to be satisfied that the
appellant handed the syringe to the deceased "for immediate injection". But section 23
draws a very clear contrast between a noxious thing administered to another person and a
noxious thing taken by another person. It cannot ordinarily be both. In this case the heroin
is described as "freely and voluntarily self-administered" by the deceased. This, on the
facts, is an inevitable finding. The appellant supplied the heroin and prepared the syringe.
But the deceased had a choice whether to inject himself or not. He chose to do so,
knowing what he was doing. It was his act.‖
Obviously, there could easily be slightly different facts which would amount to
administering by the accused, and indeed the Court of Appeal in this case had erroneously
thought that they existed here, by considering that it was open to the jury to conclude that
the events of giving the syringe and its use amounted to one transaction.
The House of Lords overruled two Court of Appeal decisions: R v Finlay [2003] EWCA
Crim 3868 (8 December 2003), and R v Rogers [2003] EWCA Crim 945, [2003] 1 WLR
1374, because those cases overlooked the novus actus point. Rogers came close to
administering, but there was still a distinction; the accused had held a belt tight around the
victim‘s arm while the victim injected himself with the drug: the question was still whether
the act of using the drug was a free and voluntary act by the victim; since it was, it broke
the chain of causation between what the accused did and the victim‘s death.
The application of this case in other jurisdictions must be considered with care. Usually, it
is an offence to use a controlled drug. The accused would, on the same facts, in that
context be guilty of assisting an offence, and that assistance would be an unlawful act
sufficient for that part of the actus reus of manslaughter.
The case does, however, contain a reminder of the relevance of causation to liability as a
principal offender, and of its irrelevance to liability as a secondary party: paras 14, 17:
―14. The criminal law generally assumes the existence of free will. The law recognises
certain exceptions, in the case of the young, those who for any reason are not fully
responsible for their actions, and the vulnerable, and it acknowledges situations of duress
and necessity, as also of deception and mistake. But, generally speaking, informed adults
of sound mind are treated as autonomous beings able to make their own decisions how
they will act, and none of the exceptions is relied on as possibly applicable in this case.
Thus D is not to be treated as causing V to act in a certain way if V makes a voluntary and
informed decision to act in that way rather than another. There are many classic
statements to this effect. In his article "Finis for Novus Actus?" (1989) 48(3) CLJ 391, 392,
Professor Glanville Williams wrote:

"I may suggest reasons to you for doing something; I may urge you to do it, tell you it will
pay you to do it, tell you it is your duty to do it. My efforts may perhaps make it very much
more likely that you will do it. But they do not cause you to do it, in the sense in which one
causes a kettle of water to boil by putting it on the stove. Your volitional act is regarded
(within the doctrine of responsibility) as setting a new 'chain of causation' going,
irrespective of what has happened before."
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In chapter XII of Causation in the Law, 2nd ed (1985), p 326, Hart and Honoré wrote:
"The free, deliberate, and informed intervention of a second person, who intends to exploit
the situation created by the first, but is not acting in concert with him, is normally held to
relieve the first actor of criminal responsibility."
This statement was cited by the House with approval in R v Latif [1996] 1 WLR 104, 115.
The principle is fundamental and not controversial.‖
―17. In his article already cited Professor Glanville Williams pointed out (at p 398) that the
doctrine of secondary liability was developed precisely because an informed voluntary
choice was ordinarily regarded as a novus actus interveniens breaking the chain of
causation:
"Principals cause, accomplices encourage (or otherwise influence) or help. If the instigator
were regarded as causing the result he would be a principal, and the conceptual division
between principals (or, as I prefer to call them, perpetrators) and accessories would
vanish. Indeed, it was because the instigator was not regarded as causing the crime that
the notion of accessories had to be developed. This is the irrefragable argument for
recognising the novus actus principle as one of the bases of our criminal law. The final act
is done by the perpetrator, and his guilt pushes the accessories, conceptually speaking,
into the background. Accessorial liability is, in the traditional theory, 'derivative' from that of
the perpetrator.""

Thursday, October 25, 2007

Statutory interpretation and common law rights
Sometimes, it is worth looking at the way courts approach the interpretation of legislation,
even though that legislation may subsequently have been replaced. In Carr v Western
Australia [2007] HCA 47 (23 October 2007) the focus was on s 570D of the Criminal Code
(WA), which in its material parts provided:
―(2) On the trial of an accused person for a serious offence, evidence of any admission by
the accused person shall not be admissible unless —
(a) the evidence is a videotape on which is a recording of the admission; or
(b) the prosecution proves, on the balance of probabilities, that there is a
reasonable excuse for there not being a recording on videotape of the admission; or
(c) the court is satisfied that there are exceptional circumstances which, in the
interests of justice, justify the admission of the evidence.
…
(4) For the purposes of subsection (2), ―reasonable excuse‖ includes the following — …
(c) The accused person did not consent to the interview being videotaped.‖
The interesting point of construction was whether the absence of consent in (4)(c) carried
an implication that consent to the videotaping was necessary in all circumstances. Here,
the police had, after a formal interview which resulted in an exercise of the right to silence,
carried out an apparently casual conversation with the suspect (now, the appellant) in
which he, without realising that these were being videotaped, made admissions of guilt.
If consent to videotaping was always necessary, then, for the interview to be admissible
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under this section, mere recording on videotape would not be sufficient: (2)(a) would be
construed as if it read ―the evidence is a videotape on which is, with the consent of the
person interviewed, a recording of the admission.‖
Kirby J pointed out the mischief that would arise if this interpretation were not accepted,
para 165:
―…police officers, frustrated by the irksome insistence of the suspect on the legal right to
silence and the request for access to a lawyer, would simply lead him or her from the
formal interview, conducted in the interview room, into the lockup or a tea room or some
other facility monitored by surveillance devices, perhaps a bar or a public park [citing Em v
R [2007] HCA 46 at [146]; see note for 5 October 2007], and there engage in banter,
informal conversation and apparently innocent questioning. The psychological dynamic of
the "interview", where, by the strictures of law, the power relationship between interviewer
and interviewee is to some degree equalised, would be completely changed. The offence
to basic principle would not be cured by the mere fact that the conversation was recorded
reliably….‖
In such circumstances, the interviewee would be denied the equalising protection of legal
advice. As Kirby J put it in para 170-171:
―… this was a case of a suspect in police custody who was properly cautioned, formally
interviewed and who then insisted on his right to silence and to consult a lawyer before
answering questions. Knowing of that insistence, police proceeded to override his rights
and privileges. He was a smart alec for whom it is hard to feel much sympathy. But the
police were public officials bound to comply with the law. We should uphold the appellant's
rights because doing so is an obligation that is precious for everyone. It is cases like this
that test this Court. It is no real test to afford the protection of the law to the clearly
innocent, the powerful and the acclaimed [citing Em [2007] HCA 46 at [230]- [231]].
―171 The "right to silence" may indeed sometimes evoke "strong but unfocused feelings". It
is, without doubt, a "shorthand description" of different rules that apply in the criminal law
[the phrases in quotations refer to the reasons in the joint judgment in the present case, at
para 36]. But it has not been, at least until now, meaningless and impotent in Australian
law. In default of clear and valid legislation authorising a contrary course, this Court should
uphold the right to silence in a case such as the present for it is important to the
individual's true choice to remain silent in the face of authority and to the proper control of
the conduct of the agents of the state.‖
What, then, was the obstacle to this interpretation of the section? Kirby J was the sole
dissenter. Gleeson CJ delivered a judgment in which he agreed with the reasons in the
joint judgment of Gummow, Heydon and Crennan JJ, but he gave his own reasons on the
consent point.
Broadly, the problem with Kirby J‘s approach is that it treats the so-called right to silence
(and the right to legal advice) as if admission of confessions depended on the defendant
having chosen not to exercise his right. That would be putting things around the wrong
way. The position as developed at common law is that the defendant‘s confession will be
admissible, subject to a judicial discretion to exclude it if circumstances, such as failure to
inform the defendant of his right to remain silent, raised policy concerns sufficient to
require such exclusion.
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Gleeson CJ began his reasons by pointing out the common law position. Then, he referred
to s 570D as creating mandatory exclusion subject to two qualifications (para 8). Since the
interview here was recorded, the exclusionary rule did not apply unless the appellant could
show implied grounds for exclusion (para 9, 10). There is, he continued, a difference
between assuming that consent is necessary, and implying that consent is necessary
(para 11). Assumptions stand outside the legislation (and, indeed, Gleeson CJ himself was
concerned here, para 11, to explain that he had made such an assumption about this
section in another case, Nicholls v R [2005] HCA 1, noted here on a different point 11
February 2005), whereas implications are within it (para 12). Implication has nothing to
work on here, because there is no ambiguity in s 570D that requires resolution (para 15,
17). The rule of exclusion in s 570D(2) is quite narrow, and the appellant‘s argument was,
in effect, that another narrow rule should be added to it, but there were no grounds for
extending it (para 18).
In reality, the grounds of objection here, that the appellant had not been aware that what
he said was being recorded, were matters relevant to discretionary exclusion at common
law. However, for technical reasons, this appeal had not been brought on those grounds:
no reliance had been placed in the trial court on any argument alleging lack of
voluntariness or police impropriety, and by the time the case reached the High Court of
Australia the only remaining argument concerned the construction of s 570D (see para 33,
98-99).
The joint judgment dealt only briefly with the consent point. The reasoning was that s
540D(4) refers to absence of consent as an excuse for not recording the interview, and it
does not follow that consent is required for recording (para 68-70).
As Gleeson CJ noted, para 5-7, where a statutory provision balances pursuit of its purpose
against other interests, it will be necessary to decide how far the legislation goes in pursuit
of its purpose. It seems that his view is that the purpose of s 540D was very narrow, giving
only limited protection against police misconduct (para 18). No balancing against other
interests was involved. While (2)(c) refers to exceptional circumstances and the interests
of justice, and the list of reasonable excuses in (4) is not exhaustive, those, of course,
refer to situations where the interview was not videorecorded, and here it was. As the joint
judgment pointed out, para 40, this remedial legislation should not be read as doing more
work than was disclosed by its subject, scope and purpose.

Friday, November 02, 2007

A moment's silence
When a suspect held in police custody exercises his right to remain silent, does continued
questioning amount to a breach of that right, and is a subsequent statement involuntary?
Two approaches to these issues are possible. First, a rule may be imposed making all
police questioning unlawful once the suspect has exercised the right to silence. Secondly,
further police questioning may be permitted, subject to a rule against cross-examination,
with the ultimate criterion for admissibility being voluntariness.
The Supreme Court of Canada has chosen the latter alternative: R v Singh [2007] SCC 48
(1 November 2007), although only by a majority of 5-4. The majority held that the
overriding consideration was the voluntariness of the challenged statement and that
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breach of the right to silence would prevent a conclusion that the statement had been
made voluntarily. Whether the right to silence was breached depends on the balance to be
struck, in the circumstances of each case, between the state‘s interest in the effective
investigation of crime, and the suspect‘s ―individual interests‖ in being protected from ―the
unfair use by the state of its superior resources‖ (para 45, citing R. v. Hebert, 1990 CanLII
118 (S.C.C.), [1990] 2 S.C.R. 151). Police persistence in questioning may raise the issue
of voluntariness.
The minority in Singh held that the police should be required to respect the suspect‘s
exercise of the right to silence as it is a constitutional promise (para 97), and there is no
evidence that this would hamper the police in the investigation of crime; but even
assuming it would have that effect, a rule was preferable to reflect the importance of the
right to silence (para 96). While acknowledging that the detainee may well change his
mind over whether to exercise the right to silence, any such change must not be
compelled by police persistence, which is what happened in this case (para 95).
This split over whether the facts of the case supported a doubt over the voluntariness of
the statement shows how sensitive this balancing exercise is to elusive and personal
judicial dispositions. It remains arguable that the more robust and predictable rule based
approach is preferable where the issue is voluntariness.
In New Zealand there is currently a divergence in the Court of Appeal, between cases that
seem to support a rule of no questioning after the suspect exercises the right to refuse to
answer questions (R v Kai Ji [2004] 1 NZLR 59; (2003) 20 CRNZ 479 (CA)), and cases
where a balancing exercise seems to operate (R v Ormsby 8/4/05, CA493/04). The Chief
Justice‘s Practice Note on Police Questioning does not settle the issue, but it repeats the
Judges‘ Rule against cross-examination. Section 29 of the Evidence Act 2006 requires,
without a balancing exercise, exclusion of statements ―influenced by oppression‖ (which
reflects the common law‘s voluntariness rule), and in other respects leaves the matter of
the propriety of police questioning to be determined by a balancing exercise under s 30.
That provision applies, inter alia, to statements obtained in breach of the New Zealand Bill
of Rights Act 1990. So, there is (Ormsby), or may be (Kai Ji) a balancing exercise under
the Bill of Rights to determine whether there has been a breach of the right to silence, and,
if there has, there is a balancing exercise (unless the rule against oppression applies)
under s 30 to determine admissibility. In other words, balancing applies unless there is a
reasonable doubt that the statement was influenced by oppression.
Apart from the accused‘s right to a fair trial, which is an absolute right, balancing of other
rights against each other and against other interests is well recognised. This is clear from
the summary given by Lord Bingham in Procurator Fiscal (Scotland) v Brown [2000] UKPC
D3 (5 December 2000), also called Brown v Stott:
―Effect has been given to the right not to incriminate oneself in a variety of different ways.
The fifth amendment to the Constitution of the United States provides that no person shall
be compelled in any criminal case to be a witness against himself. The Indian Constitution
(article 20(3)) provides that no person accused of any offence shall be compelled to be a
witness against himself. The International Covenant on Civil and Political Rights 1966
provides in article 14(3)(g) that in determination of any criminal charge everyone shall be
entitled to certain minimum guarantees, including a right not to be compelled to testify
against himself or to confess guilt. The Canadian Charter of Rights and Freedoms confers
on a person charged with an offence the right not to be compelled to be a witness in
proceedings against himself in respect of that offence (section 11(c)). The New Zealand
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Bill of Rights Act 1990, in section 25(d), grants to everyone who is charged with an
offence, in relation to the determination of the charge, certain minimum rights which
include the right not to be compelled to be a witness or to confess guilt. The recently
adopted constitution of South Africa grants rights to a suspect on arrest to remain silent
and not to be compelled to make any confession or admission that could be used in
evidence against him (section 35(1)(a) and (c)) and also a right to a fair trial, which
includes rights to remain silent and not to testify during the proceedings and not to be
compelled to give self-incriminating evidence (section 35(3)(h) and (j)). In contrast, the
Universal Declaration of Human Rights 1948, in articles 10 and 11(1), grants a right to a
fair trial in terms similar to the European Convention, but, like the Convention, contains no
express guarantee of a privilege against self incrimination. Thus the right we have to
consider in this case is an implied right. While it cannot be doubted that such a right must
be implied, there is no treaty provision which expressly governs the effect or extent of what
is to be implied.
―The jurisprudence of the European Court very clearly establishes that while the overall
fairness of a criminal trial cannot be compromised, the constituent rights comprised,
whether expressly or implicitly, within article 6 are not themselves absolute. Limited
qualification of these rights is acceptable if reasonably directed by national authorities
towards a clear and proper public objective and if representing no greater qualification
than the situation calls for. The general language of the Convention could have led to the
formulation of hard-edged and inflexible statements of principle from which no departure
could be sanctioned whatever the background or the circumstances. But this approach has
been consistently eschewed by the Court throughout its history. The case law shows that
the Court has paid very close attention to the facts of particular cases coming before it,
giving effect to factual differences and recognising differences of degree. Ex facto oritur
jus. The Court has also recognised the need for a fair balance between the general
interest of the community and the personal rights of the individual, the search for which
balance has been described as inherent in the whole of the Convention: see Sporrong and
Lönnroth v. Sweden (1982) 5 EHRR 35, at paragraph 69 of the judgment; Sheffield and
Horsham v. United Kingdom (1998) 27 EHRR, 163, at paragraph 52 of the judgment.‖
See also the discussion in these notes of cases involving the right to silence: Em v R 4
October 2007; Carr v Western Australia 25 October 2007; R v Turcotte 5 October 2005;
Tofilau v R 3 September 2007.
What is the point of having two balancing exercises, one determining whether there has
been a breach of the right, and another to determine what are the admissibility
consequences of any breach? The point is, from the perspective of criminal law and the
admissibility of evidence, elusive, because in each balancing exercise the same matters
weigh in favour of the public interest. If these public interest matters are outweighed by the
suspect‘s rights, then the next balancing exercise comes into play, and of course the
suspect‘s (now, the defendant‘s) rights will again prevail. The public interest factors in each
balancing exercise are, in terms like those stated by the majority in Singh, the community
interest in effective investigation and prosecution of crime. Those interests will be
expressed, by the time the case gets to trial, as the starting point for sentencing for the
particular offence, if the defendant is convicted. In the end, there is no harm to the public
interest in taking a more rigorous approach, without balancing, to determining whether
there has been a breach of the right to silence, because the public interest will eventually
be considered in the weighing exercise to determine the admissibility of the statement.
Also, if there are two balancing exercises, one at the investigatory stage and one at the
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trial stage, and if the investigation was carried out in circumstances of urgency where the
public interest was high enough to outweigh the suspect‘s right to silence, there would be
no breach of his right; but if at his trial he faced a much less serious charge, carrying lower
public interest factors, there would nevertheless be no breach of rights to weigh in favour
of exclusion of his statement. This supports the inappropriateness of duplicating the
balancing exercise, even where the public interest values change in weight.
In the different context where the question is whether the defendant committed an offence
or was simply exercising his rights (see, for example, Brooker v R, noted here 4 May 2007)
the balancing exercise does have a purpose. The point in issue in such cases is whether
the defendant breached another person‘s rights, and the factors to be balanced are
different from those discussed above. There is no two-tier balancing in cases like Brooker.

Friday, November 9, 2007

Impugning acquittals
Disputes about relevance and fairness can arise over whether an accused should be able
to inform the jury that he was acquitted at an earlier trial if the prosecution now seeks to
use some of the evidence from that earlier trial in its present case. This problem can arise
even if the two trials concern different allegations.
Yesterday, the High Court of Australia considered an example of this in Washer v Western
Australia [2007] HCA 48 (8 November 2007). I say ―an example‖ because there is no
general rule that applies: in some cases an accused will be allowed to insist that the jury
be told that he was acquitted at an earlier trial when some evidence adduced at it is now
produced by the prosecution. In other cases, it will not be appropriate to inform the jury of
the earlier verdict. The critical point is, what is the relevance of the earlier acquittal? What
fact in issue in the present trial does the earlier acquittal make more probable?
Sometimes, the reason for the earlier acquittal will be clear. This could occur if that trial
involved a dispute over one fact, as long as the only reason for the verdict must have been
a reasonable doubt as to proof of that fact. But it is likely to more frequently to be the case
that the reasons for the earlier acquittal could be various, as occurred in Washer. It will be
difficult to establish relevance in the present case if there could be more than one reason
for the earlier acquittal.
In Washer, the prosecution adduced evidence that the accused had previously been
dealing in methylamphetamine (as it is called in the relevant jurisdiction), in order to prove
that he was, on this present occasion, also intending to deal in that drug. The sole
relevance of this evidence was to establish his intent. However, that evidence had been
presented at a trial where the accused was alleged to have conspired with two others (not
involved in the present trial) to sell or supply the drug over a period extending over a year,
and he was acquitted on that charge. The present charge was conspiring to possess, for
sale or supply, another amount of the drug, over a period of two weeks. These two weeks
were in the early part of the year with which the former trial had been concerned.
There could be a number of reasons for the earlier acquittal. These were pointed out in the
joint judgment of the majority, Gleeson CJ, Heydon and Crennan JJ (Hayne J concurring)
at para 28:
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―It is impossible to know why the jury at the earlier trial acquitted the appellant of
conspiring with [the other two] to supply drugs to third parties. They may have doubted that
the conversations between the appellant and [the other two] related to drugs. They may
have doubted that the conversations showed more than that the appellant was in the
business of dealing in drugs on his own account. They may have concluded positively that
the appellant was a legitimate businessman. It is not possible to tell; and it could not be
suggested that the jury at the [present] trial … should have been invited to re-examine the
conduct of the earlier trial in order to reach their own conclusion about what the jury at the
earlier trial must have decided.‖
And,
―41 … Let it be supposed that the jury had been informed that the appellant had been
charged previously with being a party to an agreement (not related to the [present matter])
with [the other two], that he had been acquitted, and that the jury must therefore act on the
basis that there was no agreement to supply between those three men. That would have
been a complete statement of what was involved in the benefit of the acquittal. There was
no process of reasoning whereby that information would have made less plausible any
step in the [present] prosecution case as it was finally left to the jury. There was nothing
more that the jury could properly have been told. If the jury had been told that the earlier
acquittal established that the appellant was not a drug dealer, or that he was not talking
about drugs in his conversations with [the other two], that would have been untrue. If the
trial judge had told the jury they must give the appellant the full benefit of his acquittal
without further explanation, that would have been mischievous.‖
Kirby J dissented in his reasons, but agreed in the dismissal of the appeal as a result of
applying the proviso. Kirby J held that fairness required the accused, in the particular
circumstances of the present matter, to be permitted to inform the jury of the earlier
acquittal. The risk of impugning the earlier verdict was significant (para 91):
― … If the conversations with [the other two] were designed to prove that Mr Washer "is not
talking about ... anything innocent", was the appellant not entitled to have the second jury
informed that, notwithstanding any conclusion that they might otherwise reach about such
evidence, an earlier jury had, in fact, found the appellant not guilty of the offence with
which he was then charged? And that this jury finding was to be treated as a finding that
he was innocent and given full effect by the second jury?‖

Although Kirby J found there to have been an error of law in the trial, namely the ruling that
the jury should not be told of the earlier acquittal, this did not amount to a substantial
miscarriage of justice in the present circumstances, because the other evidence of
intention here was strong. Accordingly, he applied the proviso, upheld the conviction, and,
with the other judges, dismissed the appeal.
The result is that impugning the earlier acquittal does not occur if the acquittal might be
inconsistent with the use now made of the evidence; what is required for impugning is that
there must be such an inconsistency.

Friday, November 09, 2007

Muscles strong, but unflexed
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When the power of a legislature is limited to its territory, an intent to supply drugs outside
that territory may not be within the scope of the offence of possession of those drugs for
supply. This was the position in Seymour v R (Bermuda) [2007] UKPC 59 (5 November
2007).
The power of the legislature of Bermuda is set out in s 34 of the Bermuda Constitution
Order 1968, using the familiar formula ―peace, order and good government‖ of Bermuda.
Thus, where the appellant had possession of heroin in Bermuda, intending to take it to
Florida for supply to others, that was not an offence of possession for supply under the law
of Bermuda. The Privy Council substituted a conviction for possession simpliciter. At trial,
the accused had conceded possession, because he had valid legal arguments and they
were accepted, and the Privy Council held that it would be unfair to substitute a conviction
for preparing to export the drug, because if he had faced that charge he may not have
conceded possession.
In New Zealand, the power of the parliament to make laws is set out in s 15(1) of the
Constitution Act 1986: ―The Parliament of New Zealand continues to have full power to
make laws.‖ This ―full power‖ departs from the ―peace, order and good government‖
formulation, and is not expressly limited to New Zealand territory. There is a common law
presumption against extra-territorial effect, but express provision in a statute will of course
displace that. Such a provision is s 12C of the Misuse of Drugs Act 1975:
―(1) Subject to subsection (2), every person commits an offence against this Act who,
outside New Zealand, does or omits to do any act that would, if done or omitted in New
Zealand, constitute an offence against—
(a)Section 6 …
(2) No proceedings for an offence against subsection (1) may be brought unless—
(a)The person to be charged is a New Zealand citizen; or
(b)The person to be charged is present in New Zealand. ...
(4) Subsection (1) does not apply if the doing or omission of the act to which the charge
relates was not an offence under the law of the place where the act was done or omitted.‖
So, if the facts of Seymour occurred here, the intention to supply the drug to someone
outside New Zealand would be an intention to commit an offence outside New Zealand
(assuming, of course, that supply of the drug was an offence in the foreign jurisdiction), but
would that intention be an intention to ―supply‖ in terms of s 6(1)(f)? That provision makes
it an offence as follows:
―(1) Except as provided in section 8 of this Act, or pursuant to a licence under this Act, or
as otherwise permitted by regulations made under this Act, no person shall— …
(c) Supply or administer, or offer to supply or administer, any Class A controlled drug
or Class B controlled drug to any other person, or otherwise deal in any such
controlled drug; or
(d) Supply or administer, or offer to supply or administer, any Class C controlled
drug to a person under 18 years of age; or
(e) Sell, or offer to sell, any Class C controlled drug to a person of or over 18 years
of age; or
(f) Have any controlled drug in his possession for any of the purposes set out in
paragraphs (c), (d), or (e) of this subsection.‖
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Notably, s 6(1)(f) does not include the purposes in s 12C, ie the purpose of committing the
offence of supply outside New Zealand. Parliament could have included that, had it
wished.
So, it seems that, notwithstanding the assumption of extraterritorial powers, the New
Zealand legislature has not made provision for circumstances like those in Seymour.

Monday, November 19, 2007

"... anything you say may be shown on television."
Even improperly obtained confessional statements, that are excluded from evidence at
trial, may be permitted by the court to be shown on television. In Rogers v TVNZ [2007]
NZSC 91 (16 November 2007) this was held by the 3-2 majority. No doubt, as a result,
lawyers will be warning their clients about this when giving advice in response to a police
request for an interview.
The minority, Elias CJ and Anderson J, considered, in separate judgments, that there were
too many unresolved issues, particularly concerning what relevance, if any, the method by
which the media obtained a copy of the videotape of the excluded confession, had to the
ultimate issue.
The majority, Blanchard, Tipping and McGrath JJ - also delivering individual judgments –
preferred to treat the proceedings as if they were an application under the Criminal
Proceedings (Search of Court Records) Rules 1974. This made sense, because TVNZ
could have simply said, never mind about the copy we have, give us another. What was
important for the majority was the need for open justice, for public discussion at an
informed level about the decisions made in this case.
Public interest is high. I have previously noted the Court of Appeal‘s decision in the present
proceedings (see 8 August 2006). There I suggested that public discussion that is properly
informed will be difficult to achieve, because of the complexity of the issues relevant to the
admissibility of the evidence here. The Supreme Court majority did little to further inform
the public, leaving people to hope that the media give them sufficient material, or to fossic
it out for themselves.
Mr Rogers‘ uncle, Mr Lloyd, had been tried for a murder and acquitted, but was convicted
of manslaughter. He was sentenced to 11 years in prison. Eventually, when the sentence
was almost served, the police became doubtful as to the correctness of Mr Lloyd‘s
conviction. This was because Mr Rogers had made admissions to family members, and
had demonstrated how he alone had killed the victim. The Crown consented to Mr Lloyd‘s
appeal against conviction being allowed. Mr Rogers was arrested and charged with the
murder. His lawyer obtained an agreement from the police that they would not interview Mr
Rogers unless the lawyer was present. In breach of that agreement, the police arranged
for the temporary release of Mr Rogers from custody (he had been denied bail) so that he
could, without his lawyer‘s knowledge, go with the police to the scene of the murder and
demonstrate, on videotape, how he did it.
The High Court ruled that this tape was admissible evidence against Mr Rogers. On
appeal, the Court of Appeal overruled that decision, holding that the tape was
inadmissible. This was because the police had improperly obtained the evidence on the
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tape by breaching Mr Rogers‘ right to legal advice and his right to silence, in
circumstances where the police should be held to their agreement with Mr Rogers‘
counsel. A full balancing exercise was not carried out; that would have involved detailed
consideration of the seriousness of the impropriety by which the evidence was obtained,
and the public interest factors including the importance of the evidence in the overall
context of the other evidence that would be before the jury.
At trial, Mr Rogers was acquitted.
The Supreme Court in these subsequent proceedings did not elaborate the balancing
factors. The case came before it as an appeal by Mr Rogers against a Court of Appeal
ruling that TVNZ could broadcast a copy of the tape that the police had given it at a stage
before the Court of Appeal had ruled it inadmissible. The Supreme Court expressed
concerns about the propriety of the police dealing with what should, it seemed, be treated
as information not for public release. A problem with these proceedings was that proper
pleadings, identifying issues and providing for the development of legal argument, had not
occurred because of the urgency of this case (the issue of broadcasting) in its early stage.
Among the points made in the Supreme Court are the following:


Acquitted people cannot expect to be able to prevent public discussion of their
cases (Blanchard J at 47; Tipping J added that an acquittal is not a declaration of
innocence, at 66).



Open justice is important, indeed it is the dominant interest here. The courts should
not be perceived to be discouraging criticism (Blanchard J, at 56). A defensive
attitude by the courts would undermine public confidence in the judicial system
(Tipping J, at 74).



The public have an interest in being fully informed so they can make their own
assessments of the reasons for exclusion of the tape, and uninformed commentary
is not in the interests of the administration of justice (Blanchard J at 51; McGrath J
at 124).



An interview with the police is not (at least, here) private information (Blanchard J at
48; McGrath J at 99, although Elias CJ disagreed at 23, and Anderson J at 145
would not go as far as Blanchard J).



The issue here was how far the consequences of the ruling of inadmissibility should
affect the use of the tape for other purposes (Tipping J at 64).



The approach to search of court records should be to release information unless
there is good reason to withhold it (Tipping J at 67).



The court might have an inherent power to prevent access to information, even
before it becomes part of the court‘s record (McGrath J at 109 - 113, but Anderson J
would not encourage the courts to arrogate to themselves a broad claim of inherent
power used to constrain rights (at 152).



The argument, advanced by Mr Rogers, that publicity at this stage would disrupt his
rehabilitation, was met by the fact that he was responsible, by opposing publication,
for the delay, and if publication had occurred earlier (with reports of the verdict) it
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would not have had a disruptive effect (Tipping J at 70).


The breaches of Mr Rogers‘ rights were adequately remedied by the exclusion of
the tape from evidence at his trial (Blanchard J at 49; Tipping J at 65; McGrath J at
132 but noting that broadcasting might be seen as undermining this vindication of
Mr Rogers‘ rights; Anderson J doubted, at 148, that exclusion will necessarily
always be a sufficient remedy, and Elias CJ was of similar view at 28-29).



Knowledge by suspects that their statements to the police might be broadcast will
not deter them from talking to the police (Blanchard J at 48, noting that the police
don‘t seem to be concerned about this; but Elias CJ was not so sure at 30).

No doubt, public discussion will first focus on whether Mr Rogers was really guilty.
Whether the verdict would have been different if the jury had seen the tape can only be a
matter of speculation. More interesting, at least to lawyers and informed commentators, is
the propriety of excluding the tape from evidence in this case. This is difficult to assess,
because the judgment of the High Court (ruling it admissible) is not readily accessible – at
least at present – and the Court of Appeal, as noted above, did not conduct a detailed
analysis. The Supreme Court judgments do not criticise the Court of Appeal‘s decision.
Blanchard J was careful, at 54, not to indicate any doubt about the legal soundness of the
Court of Appeal‘s ruling, but at 53 he said that the tape may have assisted the prosecution
case, and Anderson J at 149 said it was ―weighty‖ evidence. Tipping J refrained from
expressing any view on whether a correct balance had been struck in this case between
redressing breaches and the effective prosecution of crime: 72. It is not clear whether the
Supreme Court Judges viewed the tape; probably they did not.
In not giving fuller details of the relevant facts in its judgments the Court leaves it to the
media to supply the public with sufficient information for proper debate of the issues.
The television programme broadcast on Sunday night, 18 November 2007, on TV One, did
not discuss two matters I would like to know more about: first, why was Mr Rogers‘
lawyer‘s agreement with the police treated by the Court of Appeal as if it were a right
supplementing the right to counsel in the Bill of Rights, and second, why didn‘t the Court of
Appeal treat Mr Rogers as having waived his right to counsel before going with the police
to make the reconstruction of the murder?
On the other hand, the excerpts of the tape shown on television did not suggest to me that
the confession made there was likely to be true, as opposed to being a re-enactment of a
fantasy that, apparently, evidence in the trial had suggested Mr Rogers thought was true.
There seemed to be some pressure on Mr Rogers from family members to admit guilt, and
he had indeed made several previous admissions to them, but the police had not thought
they were believable. Perhaps an issue of voluntariness arose; it is difficult to say without
full knowledge of the case. The television programme left me with the impression that the
police investigation of the case had not resulted in persuasive evidence so a confession
was necessary. But as to its reliability, who can really say? It does not seem appropriate to
call the part of the tape shown on television ―weighty‖ evidence for the prosecution, and
comments in the Supreme Court judgments about the inadequacy of a verbal account of
the video (Tipping J at 72; McGrath J at 123) may seriously underestimate the power of
words and imagination compared with the relatively mundane visual presentation.

Mathias

Criminal Law Developments in Leading Appellate Courts

Page 253

Friday, November 23, 2007

Misuse of lies
In a three-paragraph judgment the Supreme Court of Canada has held that ―It was not
open to the Court of Appeal to acquit the respondent on the basis of speculation about a
possible explanation of his conduct that was flatly contradicted by his own testimony‖: R v
Grover [2007] SCC 51 (22 November 2007).
This superficially attractive proposition does not withstand scrutiny.
Nor does it accurately reflect the evidence in the case, as recorded in the Saskatchewan
Court of Appeal majority judgment: (2006) SKCA 146 (15 December 2006).
First, the SCC‘s proposition. This is an interpretation of the appeal provision, commonly
found throughout the Commonwealth, which requires a conviction to be quashed if it is
unreasonable or cannot be supported by the evidence (here, in the Canadian Criminal
Code RSC 1985, s 686(1)(a)). At trial, if the trier of fact (here it was a judge-alone trial)
rejects any part of the accused‘s evidence, that part must be put aside, so that the
adequacy of the case against the accused is judged on the evidence that the trier accepts.
Juries are routinely directed to this effect when an accused has given evidence which the
prosecution says should be rejected.
Only where the trier finds that the accused has lied, and where there is no rational
explanation for that lie other than that it was told out of a consciousness of guilt, can the lie
be taken as evidence that supports the prosecution case. These kinds of lies are very rare.
And so to the evidence. R v Grover was not a case where the accused‘s testimony, if it
was a lie, must have supported an inference of guilt. Mr Grover, a landlord of a residential
property where there had been a fire, asked a tenant to sign a form certifying that the
smoke alarm had been inspected before the fire. He was charged with attempting to
pervert the course of justice by asking the tenant to do that. The critical issue was whether,
when he asked the tenant to sign the form, he knew that the alarm had not been
inspected. Part of the tenant‘s evidence (she was a prosecution witness) was quoted in the
Court of Appeal‘s majority judgment, and this included the following:
―Q Was he insistent that you do it, or was he just asking you in a nice voice, just —
A Well, he mentioned a couple of times to sign it and, you know, because they had
checked the smoke detectors, and I kept telling him not in my presence.
Q Did he seem to accept that?
A I thought so, yeah.
Q And what did he say about your name being on the lease?
A He said I could sign it because my name was on the lease, whether I was there or
not when somebody checked the smoke detectors.‖
Particularly important here is the tenant‘s evidence that ―…he mentioned a couple of times
to sign it … because they had checked the smoke detectors, and I kept telling him not in
my presence.‖
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Equally significant, on the description of the case given by the majority in the Court of
Appeal, at para 12, is the following:
―The question before this Court is whether this evidence, in light of the findings of
credibility of the trial judge, supports the finding that the appellant [Mr Grover] knew that no
inspection had taken place on January 25, 2005. In my respectful view, it does not. Clearly,
there is no direct evidence that the appellant knew this fact. The appellant did not admit to
knowing it and Mr. Plamondon [the caretaker in charge of the premises] did not testify that
he told the appellant. Despite an exceedingly lengthy cross-examination, the appellant was
not cross-examined on this point.‖
So is not clear that Mr Grover‘s testimony ―flatly contradicted‖ (the phrase used by the
Supreme Court, above) the possible explanation for his lie.
The relevant conflict in the evidence was over whether Mr Grover had asked the tenant to
sign the form when he saw her in hospital. His denial of that did not mean, in the majority‘s
view, para 13-14, that he knew the inspection had not taken place: ―it is consistent with a
belief that the inspection had taken place but that the tenant‘s signature was missing from
the inspection record—exactly what the appellant represented to the fire inspector…. It is
reasonable to assume that he would consider it crucial that in this case the inspection
records be in perfect order.‖
If indeed he lied in his evidence about asking the tenant to sign the form, Mr Grover could
have been trying to shield himself from an incorrect judicial conclusion that he must have
known there had been no inspection of the smoke alarm, when in reality he had merely
been trying to get the paperwork straightened out. The proper course for the court was to
ignore the lie, and to consider what was the proper inference on the evidence it accepted.
The Court of Appeal majority held that the circumstantial evidence did not support the
conclusion of guilt to the standard of beyond reasonable doubt. By accepting the fallacy
that had been stated by the dissenting judge in the Court below, the Supreme Court of
Canada prevented itself from considering the evidence and determining whether it
supported the verdict.
The New Zealand Court of Appeal last week delivered an important decision on the
corresponding appeal provision of the Crimes Act 1961[NZ], s 385(1)(a): R v Munro [2007]
NZCA 510 (16 November 2007). The Court unanimously quashed the appellant‘s
conviction as it could not be supported by the evidence, and entered an acquittal, in a
lengthy joint judgment (Glazebrook, Chambers, Arnold and Wilson JJ) with which
Hammond J largely agreed. In the course of considering the law in other jurisdictions,
reference was made to the Canadian case R v Yebes [1987] 2 SCR 168, which was also
cited by the Saskatchewan Court of Appeal in R v Grover. The joint judgment in the New
Zealand Court of Appeal summarised the position, para 27, as follows:
―In Yebes the Supreme Court explained the obligations of an appellate court under this
provision in the Criminal Code…. The appellate court must look beyond the question of
whether there is some evidence to support the conviction. Rather, it must determine
whether, on the whole of the evidence, the verdict is one that a properly instructed jury,
acting judicially, could reasonably have rendered (at 430). It was recognised that, to some
extent, this will require the court on appeal to re-examine and re-weigh the evidence and
ascertain whether it is sufficient to justify the verdict.‖
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And further, in relation to R v Biniaris [2000] 1 SCR 381; (2000) 143 CCC(3d) 1, the
Judges added, para 30,
―…Close scrutiny might reveal that the jury reached its verdict pursuant to an analytical
flaw, or judicial experience about the need for special caution in evaluating certain types of
evidence might lead an experienced appellate judge to conclude that in a given case the
jury‘s fact-finding process was flawed and thus the result was unreasonable….‖
These statements of principle were held, para 42, to be applicable in New Zealand. It is to
be hoped that the error in the Supreme Court of Canada‘s dismissal of the appeal in R v
Grover, is not.

Friday, December 07, 2007

Breach or miscarriage?
When should an appeal court acknowledge that an error at trial must be remedied by the
granting of a re-trial? To uphold a conviction that was obtained at a wrongly conducted trial
is, in effect, to turn the appellate court ―into an instrument of injustice rather than a
protection against miscarriages of justice.‖ That was how Kirby J put it in Gately v R [2007]
HCA 55 (6 December 2007).
He was (one could almost say ―of course‖) dissenting. The errors in that case did not,
according to the other Judges, amount to a miscarriage of justice. Often, in appeals, the
focus is on whether a miscarriage of justice was ―substantial‖; if not, the proviso could be
applied and the appeal against conviction dismissed. But here, the focus was on the prior
question of whether the errors at trial amounted to miscarriages of justice.
The approach to an appeal against a conviction is set out in the appropriate statute in the
relevant jurisdiction, and, as it happens, there is broad similarity in these provisions
wherever the English law has been influential. In this case, the method was described by
Heydon J as follows:
―…First, was there an irregularity? Secondly, if so, was it, or did it cause, a miscarriage of
justice? Thirdly, if so, can it be said, after examining the whole trial record, that the
evidence properly admitted at trial proved, beyond reasonable doubt, the accused's guilt of
the offence on which the jury returned their verdict of guilty so that no substantial
miscarriage of justice has actually occurred within the meaning of the "proviso" in [the
relevant provision, here] s 668E(1A) [of the Criminal Code (Q)]? Fourthly, if so, does the
case nonetheless fall within a category precluding the application of s 668E(1A) on the
ground, for example, that there has been a significant denial of procedural fairness or a
serious breach of the presuppositions of the trial [citing Weiss v The Queen [2005] HCA
81; (2005) 224 CLR 300 at 317 [45]- [46] per Gleeson CJ, Gummow, Kirby, Hayne,
Callinan and Heydon JJ, noted here 16 January 2006]? On occasion it may be desirable to
consider the fourth stage before the third.‖
Here the trial errors were (1) not having the judge and counsel present when, after retiring
to consider their verdict, the jury viewed again a video recording, that had, appropriately in
the circumstances here, been prepared before trial as the method through which the
young complainant was permitted to give evidence and be cross-examined, and, (2) failing
properly to warn the jury about the weight they should give to a written statement made by
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the complainant to the police.
Whereas the majority attached great weight to the fact that at trial counsel for the accused
had agreed to the procedure adopted for the jury‘s re-viewing of the video, Kirby J pointed
out that counsel had originally objected, and that the Judge and prosecuting counsel had a
duty to follow the law as it had been established to be:
―47. Just as the failure of trial counsel to reserve points or to perceive and raise grounds of
appeal is not fatal to the case of an accused person who comes to the judicature of the
Commonwealth for protection against injustice[50], so the mistaken acquiescence of trial
counsel in the proposals of the judge and the prosecutor is not, in the end, conclusive of
this appeal. This is particularly so because trial counsel's initial objection to the course
initiated by the judge was correct. That objection should have alerted the judge and the
prosecutor to the applicable principles expressed and repeated in successive decisions of
the Queensland Court of Appeal.
―48. What is the practical use of courts of criminal appeal laying down clear rulings to be
observed in criminal trials if, when they are not observed by the judge or prosecutor, this
Court (whilst substantially endorsing those rulings) does not proceed to afford the
accused, who is adversely affected, the relief that he seeks? Apart from the injustice in the
particular case, this approach, when it becomes a common practice of this Court, presents
a serious question as to whether further appeal to uphold basic principles had any point.
The best way that this Court can reinforce principle in such matters, where a miscarriage
has occurred, is to order a retrial. That is when principle tends to be learnt and applied.‖
On the other hand, here the trial was unusual in that the only evidence against the
accused was from the complainant: there was no evidence of any statement made by the
accused to the police, and he did not give or call evidence. The argument put to the jury by
his counsel was that the complainant‘s evidence was not reliable and this was indicated by
its inconsistencies. Did the error in allowing the jury to see the video again in the absence
of judicial supervision amount to a miscarriage of justice, or was it merely a procedural
error? The majority held that there was no miscarriage of justice.
Nevertheless, Hayne J (with whom the other Judges, including on this point Kirby J,
agreed) stressed that the video recording was not to be treated as real evidence: it was
not an exhibit in the case, and the jury‘s access to it during their deliberations was to be
the same as its access to any other part of the record: the judge could read (play) it to
them as necessary and with appropriate warnings. The trial process is essentially oral
(para 88) and it is seldom appropriate to admit a record of it as an exhibit (para 93).
This unanimous view of the treatment of the record of the evidence in the case is contrary
to an increasing trend, in some jurisdictions, of allowing the jury to have transcripts of the
evidence available for use during their deliberations. For example, the New Zealand Law
Commission, in its Report ―Juries in Criminal Trials‖ (NZLC R69, at p 205 para A49),
recommended that juries be given a copy of the notes of evidence when they retire to
consider their verdicts. It has become acceptable for juries to be given copies of the
previous day‘s evidence at the start of the next day; see R v Taylor (2005) 21 CRNZ 1035
(CA); R v McLean (Colin) [2001] 3 NZLR 794; (2001) 19 CRNZ 362 (CA); R v H 23/6/03,
CA436/02; R v Haines [2002] 3 NZLR 13; (2001) 19 CRNZ 331 (CA).

At para 88 of Gately, Hayne J referred to Butera v Director of Public Prosecutions (Vict)
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[1987] HCA 58; (1987) 164 CLR 180 at 189 per Mason CJ, Brennan and Deane JJ, and
endorsed the following:
―The adducing of oral evidence from witnesses in criminal trials underlies the rules of
procedure which the law ordains for their conduct. A witness who gives evidence orally
demonstrates, for good or ill, more about his or her credibility than a witness whose
evidence is given in documentary form. Oral evidence is public; written evidence may not
be. Oral evidence gives to the trial the atmosphere which, though intangible, is often
critical to the jury's estimate of the witnesses. By generally restricting the jury to
consideration of testimonial evidence in its oral form, it is thought that the jury's discussion
of the case in the jury room will be more open, the exchange of views among jurors will be
easier, and the legitimate merging of opinions will more easily occur than if the evidence
were given in writing or the jurors were each armed with a written transcript of the
evidence.‖
Of course views of what is appropriate for juries to have during their deliberations may
change over time as experience grows and knowledge increases of the procedure as
experienced by jurors. We may acknowledge that changes in procedural rules may be
appropriate, but still wonder whether breaches of those rules should amount to
miscarriages of justice, especially as the subsequent question on an appeal is whether any
such miscarriage was ―substantial‖.

Monday, December 10, 2007

Well done, or half-baked?
Unresolved differences between judges in a split decision can leave us wondering whether
the case was really ready for judgment. In R v Jackson [2007] SCC 52 (6 December 2007)
the Court divided 5 – 2 on whether there had been sufficient evidence to support the
verdict in the Judge alone trial of the appellant for cultivation of cannabis (illegal production
of marijuana).
The majority held that there had been sufficient evidence to support the conviction. Their
judgment, delivered by Fish J, does not go into the evidence in the same detail as does
the dissenting judgment of LeBel and Deschamps JJ.
Fish J repeated passages from the trial Judge‘s decision. On reading that, one would
agree that the case against the accused seemed conclusive. However, Deschamps J
pointed out, particularly at para 18, that in critical respects the trial Judge‘s findings were
not supported by the evidence that had been given.
We do not have the majority‘s response to the minority‘s difficulty. If we wanted to delve
further into the case, we would have to look, not merely at the full reasons given by the
trial Judge, but at the transcript of the evidence in the case. It is not possible for most
readers of the Supreme Court‘s judgments to do so. All we can do is assume that the
dissenters have pointed to a difficulty that the majority cannot answer: the equipment
discovered at the crime scene may not have supported an inference that the accused
participated in the offending.
This is not to suggest that each individual inference must support guilt beyond reasonable
doubt. A weak inference of guilt from some facts may combine with a stronger inference of
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guilt from other facts, so that guilt may be established, by this combination, beyond
reasonable doubt. In this case, the equipment might support a weak inference of guilt; the
rubber boots that the accused wore when he got out of the tent when the police arrived
might also support a weak inference of guilt; so too might the fact (if indeed it was a fact)
that the amount of work done suggested participation by all five of the people at the scene.
These, although not individually sufficient to support guilt beyond reasonable doubt, might
in combination have done so. The minority gave better reasons than the majority for
rejecting that conclusion.
Interestingly, on the recently discussed topic of an accused‘s lies in his testimony in court
(see note for 23 November 2007), Deschamps J quoted with approval, at para 16, a
passage from the dissenting judgment in the Quebec Court of Appeal, which included the
following:
―The appellant‘s testimony, which the judge did not find to be credible, cannot be used to
prove, a contrario, the acts that the appellant denies having committed; in other words, not
believing the appellant‘s denial that he handled any object whatsoever used to produce
cannabis does not justify a conclusion that, contrary to what he says, he did handle the
objects in question.‖

Tuesday, December 11, 2007

When is a verdict unreasonable?
An appeal provision of the kind that I have recently referred to (see notes on R v Jackson,
10 December 2007, and R v Grover, 23 November 2007) was the subject of today‘s
decision by the New Zealand Supreme Court in Owen v R [2007] NZSC 102 (11
December 2007).
The focus is on the meaning of s 385(1)(a) of the Crimes Act 1961[NZ]; I set out the
provision in its context, which will be familiar in many jurisdictions:
―(1) On any appeal … the Court of Appeal or the Supreme Court must allow the appeal if it
is of opinion—
(a) That the verdict of the jury should be set aside on the ground that it is
unreasonable or cannot be supported having regard to the evidence; or
(b) That the judgment of the Court before which the appellant was convicted should
be set aside on the ground of a wrong decision on any question of law; or
(c) That on any ground there was a miscarriage of justice; or
(d) That the trial was a nullity—
and in any other case shall dismiss the appeal:
Provided that the Court of Appeal or the Supreme Court may, notwithstanding that it is of
opinion that the point raised in the appeal might be decided in favour of the appellant,
dismiss the appeal if it considers that no substantial miscarriage of justice has actually
occurred.‖
So, in Owen the Court was concerned with only the first of the four grounds on which an
appeal must be allowed. This, like the others, is – at least on a literal meaning - subject to
the ―proviso‖ in the concluding part of the subsection; however, that literal meaning is
illogical, as was pointed out in Sungsuwan v R [2006] 1 NZLR 730; (2005) 21 CRNZ 977
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(SC) per Tipping J (who delivered the Court‘s judgment in the present case) at para 114,
and the proviso has therefore been held not to apply to subsection (1).
An almost literal meaning was, nevertheless, applied to subsection (1) itself in Owen. I say
―almost‖, because the Court held that the phrase ―or cannot be supported having regard to
the evidence‖ is redundant, best seen as simply an example of what an unreasonable
verdict would be. That leaves the essential part of paragraph (a) as ―That the verdict of the
jury should be set aside on the ground that it is unreasonable‖.
At para 17 the Court held:
―…There is, in the end, no need to depart from the language of Parliament. The question is
whether the verdict is unreasonable. That is the question the Court of Appeal must answer.
The only necessary elaboration is that … a verdict will be unreasonable if, having regard to
all the evidence, the jury could not reasonably have been satisfied to the required standard
that the accused was guilty. We do not consider it helpful to employ other language such
as unsafe, unsatisfactory or dangerous to convict. These words express the consequence
of the verdict being unreasonable. They should not be used as tests in themselves.‖
Also rejected was the ―lurking doubt‖ test, used in English law and referred to by the Privy
Council, for example in Dookran v The State (Trinidad and Tobago), noted here 13 March
2007.
Unexplored in this decision is the question of how sure must the appellate court be that the
jury‘s verdict was unreasonable? Does the appellate court have to be sure (whatever that
means) that the jury could not reasonably have been satisfied to the required standard that
the accused was guilty? Or, must the appellate court allow an appeal if it thinks it more
likely than not that the jury could not reasonably have been satisfied to the required
standard that the accused was guilty? Or, again, must the appellate court allow the appeal
if it has a reasonable doubt that the jury could not reasonably have been satisfied to the
required standard that the accused was guilty? The statutory language does not clarify
this, it simply says the appellate court ―must allow the appeal if it is of opinion‖ that the
relevant paragraph applies.
The Supreme Court did adopt some general points from the Court of Appeal joint judgment
in R v Munro [2007] NZCA 510 (referred to in the note on Grover, 23 November 2007):
―(a) The appellate court is performing a review function, not one of substituting its own
view of the evidence.
(b) Appellate review of the evidence must give appropriate weight to such advantages as
the jury may have had over the appellate court. Assessment of the honesty and reliability
of the witnesses is a classic example.
(c) The weight to be given to individual pieces of evidence is essentially a jury function.
(d) Reasonable minds may disagree on matters of fact.
(e) Under our judicial system the body charged with finding the facts is the jury. Appellate
courts should not lightly interfere in this area.
(f) An appellant who invokes s 385(1)(a) must recognise that the appellate court is not
conducting a retrial on the written record. The appellant must articulate clearly and
precisely in what respect or respects the verdict is said to be unreasonable and why, after
making proper allowance for the points made above, the verdict should nevertheless be
set aside.‖
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The Supreme Court also endorsed, at para 14, the following passage from Munro:
―The correct approach to a ground of appeal under s 385(1)(a) is to assess, on the basis of
all of the evidence, whether a jury acting reasonably ought to have entertained a
reasonable doubt as to the guilt of the appellant. We consider the word ―ought‖ is a better
indication of the exercise to be conducted than the word ―must‖ used in Ramage [1985] 1
NZLR 392. It emphasises the task that the Court has to perform. This test also, in our view,
accords with the statutory wording.
―We consider that McLachlin J‘s comments in R v W(R) [1992] 2 SCR 122 encapsulate the
main elements of the test. The test is not whether the verdict is one that no jury could
possibly have come to. A verdict will be … unreasonable where it is a verdict that, having
regard to all the evidence, no jury could reasonably have reached to the standard of
beyond reasonable doubt. The Court must always, however, keep in mind that it is not the
arbiter of guilt, and that reasonable minds might disagree on findings of fact – see the
comments in Biniaris [2000] 1 SCR 381 and those in Mareo [1946] NZLR 660.‖
After considering the evidence and submissions in the present case, the Court concluded:
―…We are, however, not persuaded that the Court of Appeal erred in concluding that the
appellant had failed to demonstrate that the verdicts were unreasonable. In short, having
regard to all the evidence, the jury could reasonably have been satisfied to the required
standard that the appellant was guilty on all counts. The appeal must therefore be
dismissed.‖
This illustrates the need for the appellant to ―persuade‖ the Supreme Court that the Court
of Appeal was wrong, and the need for the appellant to ―demonstrate‖ to the Court of
Appeal that the verdicts were unreasonable. One would think that if the Court of Appeal
had a doubt about the reasonableness of the verdict, it would conclude that
unreasonableness had been ―demonstrated‖, and that if the Supreme Court had that doubt
about the reasonableness of the verdict, it would be ―persuaded‖ that the Court of Appeal
was wrong. The difficulty with this logic is that the general points (a) to (e) in Munro, above,
give the appellate court reason not to promote its view of the evidence.
We might wonder whether the operative part of s 385(1)(a) should be the phrase ―cannot
be supported having regard to the evidence‖, with the unreasonableness of a verdict being
an instance of that. It‘s now a bit too late for that interpretation, but it would have put the
focus on the evidence and the need for proof of guilt to the criminal standard; the appellate
court would normally acknowledge the jury‘s advantage in seeing and hearing the
evidence and would perform its review function by examining the rationality of inferences
and the completeness of the evidence. This approach would also indicate that a
reasonable doubt in the mind of the appeal court would be sufficient to quash the
conviction. There are, however, as the Court in Owen explained, historical reasons why
the phrase "cannot be supported by the evidence" should be taken as a reference to what
is really a question of law, namely whether there is evidence on each element of the
relevant offence. This interpretation, appropriate from the perspective of history and
precedent, has the result that the phrase rarely has any use, as cases where vital
evidence is absent are unlikely to proceed to verdict.

Thursday, December 13, 2007
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Guiding sentencing
A couple of recent decisions of the United States Supreme Court call attention to the
operation of sentencing guidelines. In New Zealand we have made provision for guidelines
to be issued pursuant to the Sentencing Council Act 2007. This, for us will be a new
venture. Occasionally our Court of Appeal has handed down guideline judgments in
particular areas of offending, but the utility of these is doubtful, as may be indicated by the
creation of the Council. An interesting question will be whether sentencing guidelines are
more effective when issued by the Council than when they are given in judgments.
How should departures from guidelines be treated by appellate courts? In Gall v US No
06-7949 (10 December 2007) the Court held (Thomas and Alito JJ dissenting) that
appellate courts must review sentences under a deferential abuse-of-discretion standard.
This involves acknowledging the advantages enjoyed by the first instance court in making
the decision as to sentence, and then determining whether that decision was reasonable.
In US v Booker, 543 U.S. 220 (2005) the Court had held invalid a statute which purported
to make the guidelines mandatory, and had also held that the appellate court does not
examine the sentence de novo, substituting its view for that of the lower court. So, in Gall
the Court held that there was no need for extraordinary circumstances before a sentence
outside the guidelines could be imposed. While the guidelines are the starting point, the
initial benchmark, they are not the only consideration. The question of reasonableness of
the sentencing decision depends on whether the judge had abused his discretion in
determining that the relevant factors justified a deviation from the range of sentences
indicated by the guidelines.
The other recent decision is Kimbrough v US No 06-6330 (10 December 2007). The
guidelines differentiated markedly (there was a sentence ―cliff‖) between sentences for
dealing in different forms of cocaine, the ordinary powder form, and the crystalline ―crack‖
form. The appropriateness of this differentiation was a matter of some difference of opinion
as between the legislature, which supported the guidelines, and the Sentencing
Commission which did not. The Court held that although the sentencing judge was obliged
to consider the guidelines, he could determine that, in a particular case, the withinguidelines sentence would be greater than necessary. The differential in the guidelines
was not an exception to the general freedom of the judge to depart from the guidelines and
to taylor the sentence in recognition of other concerns. The differential in the guidelines
based on the form of the drug was a departure from the practice of the Commission of
setting the guidelines according to an empirical examination of sentencing levels, and the
judge could take that matter into account when deciding whether departure from the
guidelines was warranted.
These cases illustrate that sentencing guidelines may introduce difficulties of their own:
instead of simply examining how other courts have sentenced for similar offending and
placing the present case in that context, when guidelines are imposed, the court must
have proper regard for them while recognising when departure is justified. Factors
specified by the guidelines as relevant may be inappropriate (for example, in Kimbrough,
the form of the drug rather than its quantity).
Section 9(1)(a)(v) of the Sentencing Council Act 2007[NZ] provides that it is one of the
functions of the Council to give guidelines as to grounds for departure from the guidelines.
In case you don‘t believe me, here is subsection (1):
―(1)The functions of the Council are—
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(a)to produce guidelines that are consistent with the Sentencing Act 2002 relating
to— (i)sentencing principles:
(ii)sentencing levels:
(iii)particular types of sentences:
(iv)other matters relating to sentencing practice:
(v)grounds for departure from the sentencing guidelines:‖
What about departure from the grounds for departure from the guidelines? We can be
reasonably sure that the guidelines will not provide for departure where the guidelines are
not considered by the court to be rational (as in Kimbrough), but let‘s wait and see.

Friday, December 14, 2007

The lawfulness of police helpfulness
Where do the police get their powers to be helpful?
In Ngan v R [2007] NZSC 105 (13 December 2007) the appellant was injured when his car
overturned, and the police, after he had identified himself, arranged for him to be taken to
hospital. Then, to clear up the accident scene, the police gathered items, including
banknotes that had been scattered, and, in the course of inspecting the contents of a
zipped pouch that appeared to be a sunglasses case, they discovered drugs. The purpose
in taking possession of the items was to safeguard them for the owner, and the reason for
opening the pouch was to make an inventory of items, also in the owner‘s interests. The
appellant had unsuccessfully objected to the admissibility at his trial of the evidence of the
finding of the drugs.
Unsurprisingly, the Supreme Court unanimously held that the evidence was admissible.
Four Judges held that there had been a search, when the pouch was unzipped, but
McGrath J dissented on this point (para 101 – 117). Tipping J assumed that there had
been a search, as the prosecution had not argued to the contrary, and held that the police
conduct was not even prima facie unlawful as they were simply doing what any private
citizen would have been entitled to do in undertaking the role of a bailee of necessity (para
44 - 54). However, in a joint judgment Elias CJ, Blanchard and Anderson JJ (delivered by
Blanchard J) held that there was prima facie illegality because the police are bound by
stricter standards than ordinary citizens (para 14, applying R v Waterfield [1964] 1 QB 164,
170). However, as Blanchard J put it, para 21:
―The difference in approach to Waterfield taken in these reasons from that taken in the
reasons of Tipping J appears to turn on to what amounts to a prima facie unlawful
interference with property. As we consider that the police conducted a search of the pouch,
we take the view that prima facie there was such an interference. But it was justified in
terms of Waterfield. However, the difference in approach has no practical significance
because it has been overtaken by the requirements of the Bill of Rights Act.‖
All five Judges agreed that pursuant to the Bill of Rights the search was reasonable and
there was no reason to exclude the evidence (McGrath J indicated his agreement – if
contrary to his view there was a search – at para 121). This reasonableness extended
beyond the use of the information about the contents of the pouch for inventory purposes,
to use as evidence of drug offending.
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There was some discussion of North American authorities, as the appellant had sought to
rely on them to support restriction of reasonableness to the making of an inventory. R v
Caslake [1998] 1 SCR 51 was held (para 23) not to be authority for the proposition that an
inventory search is unlawful because an inventory may be taken in the interests of the
owner and not for police purposes. It was noted that subsequent Canadian cases have
applied the Waterfield approach (R v Mann [2004] 3 SCR 59; R v Clayton and Farmer
2007 SCC 32). R v Colarusso [1994] 1 SCR 20 was also relied on by the appellant, but
was distinguished (para 34) on the ground that in that case the police had an unlawful
initial purpose, whereas here their purpose in carrying out the inventory was lawful. The
New Zealand case R v Salmond [1992] 3 NZLR 8 (CA) was also relied on by the appellant,
but was distinguished on similar grounds (para 36).
So, the answer to the question where the police get their powers to be helpful, depends on
statute and common law. McGrath J was the only member of the Court who sought to go
beyond that to a ―residual third source of authority‖ (para 96), but one might respectfully
wonder whether that is usefully distinct from the fundamental rule in a free society that
everything is lawful except that which is prohibited by law.
At para 14 Blanchard J (with Elias CJ and Anderson J) put the central idea as follows:
―Notwithstanding that police officers may be expected to intervene in a case like the
present, any interference with private liberty or property by the police is unlawful unless it
can be justified either ―by the text of the statute law, or by the principles of common law‖
[Entick v Carrington (1765) 19 How St Tr 1029 at p 1066]. An interference with property in
the form of a search of the pouch occurred in this case. But was it unlawful? In order to
determine whether a particular course of conduct was actually unlawful, it has been said in
R v Waterfield to be relevant [[1964] 1 QB 164 at p 170. See also Hoffman v Thomas
[1974] 1 WLR 374]:
―to consider whether (a) such conduct falls within the general scope of any duty imposed
by statute or recognised at common law and (b) whether such conduct, albeit within the
general scope of such a duty, involved an unjustifiable use of powers associated with the
duty.‖
―There may be less justification for any use of such powers where the conduct is not in
pursuance of an ―absolute‖ duty and where the apprehended danger is to property rather
than persons. Overall, as Cooke P stressed in Minto v Police, ―[t]he citizen‘s protection lies
in the insistence of the law that the steps should be reasonable‖ [[1987] 1 NZLR 374 at p
378 (CA). Further relevant considerations include the immediacy and potential seriousness
of the apprehended danger: Police v Amos [1977] 2 NZLR 564 at p 568 at pp 568 – 569].‖
Since the police had decided, ―reasonably and therefore lawfully‖ (para 15) to take on the
obligations analogous to those of a bailee, for the benefit of the owner, and since they had
done no more than was reasonably necessary to safeguard the property (para 20 – 21),
there was no unlawfulness or unreasonableness in their discovery of the drugs.

Monday, December 17, 2007

... the verdict of you all?
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It is easy to agree with one, then the other, of two opposing views of a case. In WGC v R
[2007] HCA 58 (12 December 2007) the first two judgments (Gummow CJ and Kirby J)
come to the same conclusion and for similar reasons, and they seem entirely convincing.
But they are dissenting judgments. The next judgment in the case, by Hayne and Heydon
JJ, in its turn seems entirely convincing, although it comes to the opposite conclusion. By
the time I get to Crennan J‘s judgment – and she now has the disposition of the appeal
under her command – I am not surprised to see her agreement with Hayne and Heydon
JJ, since that is the judgment freshest in my mind.
How can two opposite conclusions seem viable? When this occurs it may be because the
difference is over a fundamental point of interpretation. This indeed was the case here,
where the statutory definition of an offence raised issues over what was an element of the
offence and what was a mere particular, and how the obligation placed on the defence to
prove certain matters affected the identification of the elements of the offence.
At a slightly lesser level of abstraction, a question in the case involved whether the verdict
of the jury may not have been unanimous. Was this a case where guilt may have been
proved by two separate and independent theories, so that the jury had to agree on which
one they accepted, or was this a case where the defence had to prove more than one
issue, and the jury may have had different reasons for deciding that the defence had failed
overall?
The offence was the sort of sexual offending that is defined variously in different
jurisdictions, but broadly it was having sexual intercourse with a girl aged of or above 12
and under 17 years. The charge specified a period over which the particular offending was
alleged to have occurred. The majority held that this range of dates was not an element of
the charge, but was merely a particular of the offending that did not have to be proved.
The minority held that the date on which the offending was alleged was an element of the
charge and so had to be proved beyond reasonable doubt. The statute provided a defence
if the accused proved that at the time of the intercourse the girl was aged of or over 16 and
that he believed on reasonable grounds that she was of or over 17.
In this case the accused admitted having intercourse with the complainant but said it
occurred several years after she claimed it did, and that at the time she was aged 16 and
he had the belief necessary for the defence.
Did the accused‘s stance at trial make the date of the occurrence of the intercourse an
element of the offence, for the prosecution to prove? Or was his stance at trial an
allegation that he made that was purely a matter of defence?
Gummow CJ held (para 7) that an accused does not make allegations. This position thus
coloured his interpretation of the definition of the offence, and Kirby J‘s approach was
similar. In particular, Kirby J pointed out (para 92), that jurors could not reach the verdict of
guilty by some members concluding that the intercourse occurred when she was under 16
(so that the statutory defence did not apply) and others concluding that it occurred when
she was 16 but the accused failed to establish that he believed she was 17 and that this
belief was reasonable. If the jury held such differing views they were not unanimous on
when the intercourse occurred. Since, for the minority, the time of the offence was an
element that had to be proved beyond reasonable doubt, the accused should have been
acquitted and a new trial should have been ordered.
The majority reasoning involved a focus on what were the elements of the offence as
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distinct from particulars provided to assist the accused in identifying the conduct that was
impugned. On the view that the accused was alleging a different date than the prosecution
(Hayne and Heydon JJ at para 116), and that this allegation was simply a part of
endeavouring to establish the defence, the way was clear to concluding that the date on
which the offending was alleged was not, in law, an element for the prosecution to
establish. What the prosecution did have to establish beyond reasonable doubt was that,
at whatever time the intercourse occurred, the complainant was of or over 12 and under 17
years of age.
An important reason advanced by Hayne and Heydon JJ for this interpretation was the
procedural difficulty that would arise if the date of the intercourse was an element of the
offence. As there was no evidential basis for alleging intercourse at the date claimed by
the accused, until the accused gave evidence, an alternative charge could not have been
laid at the outset. Once the accused gave evidence, there would be a basis for alleging
intercourse with a girl aged 16, but if the indictment was amended by adding that count,
the accused would have to be given the opportunity to plead to it and, more significantly, to
cross-examine prosecution witnesses again. That muddle (which, it must be said, seems
to be an overstatement of the difficulties in how the situation could have been managed:
the accused, always aware of his case, would be expected to put it to the witnesses as
they gave their evidence the first time: see the rule in Browne v Dunn, noted here 12
December 2005 and 23 March 2007) is avoided if the count in the indictment is read as not
specifying the date as an element and as capable of covering both versions of the facts.
As to the opacity of the verdict point (how could the basis for the jury‘s verdict be
ascertained for sentencing purposes?), the majority held that this is not an unusual
situation: there may be different reasons for the failure of the defence, and the Judge could
make his own assessment of the facts on sentencing.
So, it all came down to a difference over whether the date was an element of the offence.
The minority interpretation was that the date was an element because it had particular
legal consequences: if intercourse occurred when the complainant said it did, the statutory
defence relied on here did not apply, but if it occurred when the accused said it did, then
the defence did apply. This was a matter on which, in the minority view, the jury needed to
be unanimous. Kirby J reviewed the law in New Zealand (para 87 et seq), Canada (88 –
89) and England (90), emphasising the need for the members of a jury to agree on the
theory of guilt (or, the factual basis for guilt).
I have discussed this case without quoting the statutory provision which was in issue, s
49(3) and (4) of the Criminal Law Consolidation Act 1935 (SA), because it is the
consequences for the shapes of arguments that arise from each alternative interpretation
that is of interest here. Depending on what the elements of the offence are, there may be
difficulties with jury unanimity.

Tuesday, December 18, 2007

Policy v Logic
R v Daley [2007] SCC 53 (13 December 2007) calls to mind the different approaches that
have been taken to the problems for criminal responsibility that are raised by the
accused‘s state of intoxication during the commission of what is alleged to be an offence.
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The tension between policy and logic has been resolved differently in various jurisdictions.
The policy originating in English law has been adopted and developed in Canada.
Fundamentally, this involves distinguishing (controversially) between offences of specific
intent, and offences of basic intent. Intoxication is not, as a matter of policy, an impediment
to liability for an offence of basic intent. It will, however, be relevant to whether the accused
is liable for an offence of specific intent. This is discussed in Daley at paras 34 – 53.
In New Zealand the tension between policy and logic is resolved in favour of logic. The
focus is on whether the mental element necessary for liability for the relevant offence was
present. The position is summarised in Adams on Criminal Law, CA23.50:
―For the history of defences based on intoxication: see Singh (1933) 49 LQR 528; and for
a review of the law in New Zealand: see the Criminal Law Reform Committee, Report on
Intoxication as a Defence to a Criminal Charge (1984). The applicable principles are the
same whether the defendant was affected by alcohol or by other drugs, or both: R v
Lipman [1970] 1 QB 152; DPP v Majewski [1977] AC 443; [1976] 2 All ER 142 (HL); Viro v
R (1978) 141 CLR 88; compare R v Hardie [1984] 3 All ER 848; CA23.52. The basic rule is
that intoxication is never in itself a defence: R v Kamipeli [1975] 2 NZLR 610 (CA), at p
616; R v Munro (1986) 2 CRNZ 249 (CA); R v Doherty (1887) 16 Cox CC 306, at p 308;
DPP v Beard [1920] AC 479, at p 499. It is not a defence that intoxication removed a
defendant‘s inhibitions and caused him or her to act in a way he or she would not have
done when sober, or prevented the defendant knowing the act was wrong: A-G for
Northern Ireland v Gallagher [1963] AC 349; [1961] 3 All ER 299 (HL), at p 380; p 313 per
Lord Denning; R v Sheehan [1975] 1 WLR 739, at p 744. But there may be a defence if a
mental element required for the offence was absent as a result of intoxication. In such a
case the defence is the absence of the required mental element, not the intoxication,
although the evidence which may support such a defence includes the fact of intoxication,
as well as other relevant circumstances: Kamipeli (above), at p 616.‖
It is not necessary, under this approach, to distinguish in law between states of intoxication
such as advanced or extreme intoxication. Nor is it necessary to classify offences as
involving specific or basic intent. Nor is it necessary to distort the concept of recklessness
to accommodate liability for drunken lack of foresight.
Generalisations about the Australian jurisdictions must be treated with caution. Broadly,
the common law jurisdictions generally take the same logical approach as in New Zealand:
R v O’Connor (1980) 146 CLR 64 (HCA), although this may be modified by statute, as it is
for example in South Australia by the Criminal Law Consolidation (Intoxication)
Amendment Act 2004 (No 40 of 2004), s 5. This creates liability, notwithstanding absence
of voluntariness or intention due to intoxication, for offences that do not require proof of
foresight of consequences or awareness of surrounding circumstances. If death is caused,
a different rule applies: the question becomes whether the accused was criminally
negligent; if so, he may be convicted of manslaughter. In Queensland, a Code state, the
logical approach is taken: see s 28 of the Criminal Code 1899.
If the logical approach may seem to offer little protection against the harm that may be
caused by a person who deliberately removes himself from criminal liability by becoming
intoxicated before embarking on his illegal purpose, the forensic realities may provide
some reassurance. In practice, the prosecutor‘s catch-phrase in such cases is, ―A drunken
intent is still an intent!‖ and this memorable formulation, usually repeated by the judge in
summing up, is difficult to counter. ―A drunken lack of intent is still lack of intent‖ is about as
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good a response as defence counsel can make. It may be that policy enters by the back
door, through pragmatic fact-finding.

Wednesday, December 19, 2007

Firearm "use" in drug transactions
Some gems from Watson v US No.06-571, 10 December 2007:
―we do not normally speak or write the Government‘s way.‖ per Souter J, delivering the
Court‘s judgment in Watson, and quoting Lopez v. Gonzales, 549 U. S. (2006) (slip op., at
5).
―The Government may say that a person ―uses‖ a firearm simply by receiving it in a barter
transaction, but no one else would.‖ Souter J.
―I would overrule Smith, and thereby render our precedent both coherent and consistent
with normal usage. Cf. Henslee v. Union Planters Nat. Bank & Trust Co., 335 U. S. 595,
600 (1949) (Frankfurter, J., dissenting) (―Wisdom too often never comes, and so one ought
not to reject it merely because it comes late.‖).‖ per Ginsburg J, concurring in Watson.
In Watson, the Supreme Court granted certiorari to resolve a conflict in the Circuit Courts
over whether a person ―uses‖ a firearm when he trades drugs in order to obtain a gun.
I have previously noted an interpretation of the word ―use‖(see entry for 23 July 2007
concerning R v Steele SCC and mentioning Bailey v US) where the issue was whether a
gun had been used in the commission of a crime, when its presence was revealed to a
victim.
In Watson, the issue, relevant to sentencing, was whether in giving drugs and receiving in
exchange a gun the offender had used the gun in the drug trafficking crime. In Smith v.
United States, 508 U. S. 223 (1993) it had been held that giving a gun in exchange for
drugs was using the firearm. Ginsburg J, as noted above, would have overruled that
decision, but the other members of the Court did not think it was necessary to do so, and
held that Smith simply did not address the present issue.
The interpretative problem was addressed in this way: ―With no statutory definition or
definitive clue, the meaning of the verb ―uses‖ has to turn on the language as we normally
speak it‖. Unsurprisingly, the result was that a gun is not used in the commission of a drug
trafficking offence by the person who receives the gun in exchange for the drugs. As
Ginsburg J rather wittily put it, ―It is better to receive than to give, the Court holds today, at
least when the subject is guns.‖
Techniques of judicial reasoning are illustrated here in the Court‘s treatment of the
prosecution‘s arguments. I summarise the arguments here, although this may not be
particularly intelligible, but it is the form of argument that I am highlighting.
The Government argued that an interpretative clue was provided by a nearby provision in
the statute, and also that symmetry favoured its view (ie both parties to the transaction are
responsible for the danger to society posed by the use of the firearm; the danger
recognised in Smith was reciprocated here).
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The Court dismissed the context point on the ground that the other provision was too
vague about who the user of the firearm would be in a transaction and this meant there
was no pressure to apply the same meaning to the present provision; and, in any event,
applying the same meaning in the different contexts would require overruling an earlier
decision - Bailey v. United States, 516 U. S. 137 (1995) – which was unanimous and not
challenged by the Government.
The symmetry argument was dismissed on the ground that, not only did it strain language,
but also it was weakened by the Government‘s pointing out that, in any event, receiving
the gun in exchange for drugs would (at least in the Government‘s view, the Court left the
point open) be within another section which covered possessing a firearm in furtherance of
a drug transaction. This ―does leave the appeal to symmetry under-whelming in a contest
with the English language, on the Government‘s very terms.‖

Thursday, December 20, 2007

"Never mind your alibi, put the balaclava on ..."
Where errors at trial meant that it could not be said that guilt was proved beyond
reasonable doubt, the conviction had to be quashed and there was no question of whether
the proviso should be applied: Evans v R [2007] HCA 59 (13 December 2007) at para 10
of the joint majority judgment of Gummow and Hayne JJ. A confusing aspect of this case is
its references to the proviso. This is hardly surprising, given the state of the law. There
were several differences between the judges on other points too.
The critical errors at trial were two, and they focused on two different sorts of evidence.
The first was evidence of clothing that the accused was required by the prosecutor to wear
while sitting in the witness box, and the second was evidence that the accused was not
permitted to call in the nature of an alibi.
As to the clothing, the majority held that was an error, but Gummow and Hayne JJ (jointly)
differed from the third member of the majority, Kirby J, as to what the error was. The joint
judgment held that the evidence of what the accused looked like wearing the clothing was
irrelevant and inadmissible for that reason. Kirby J found this reasoning objectionable
because the point had not been argued and (para 84) ―This Court does not enjoy a roving
commission to create new grounds of appeal‖. But, on this point of relevance, Kirby J
agreed with Heydon J (with whom Crennan J also agreed) that the evidence was relevant.
However, in Kirby J‘s view, the evidence was inadmissible because its illegitimately
prejudicial effect outweighed its probative value (para 108):
―…The complaint is that the prosecutor's questions made him sit, in the jury's presence, in
a garb often associated with armed robberies; inescapably similar to the appearance of the
offender shown on the video film and photographic stills; and necessarily looking sinister
and criminal-like. Even if glanced at for a moment, such an image (like images of
hijackers, terrorists and murderers in well-remembered films, documentaries and news
broadcasts) would etch an eidetic imprint on the jury's collective mind. It is an image
unfairly prejudicial to the appellant.‖
The second critical error, excluding the evidence of alibi (notice not having being given),
was the subject of agreement between Gummow, Hayne and Kirby JJ. The error resulted
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in the defence not being able to be fully put at trial. The defence had to explain why a cap
containing the accused‘s DNA had been recovered from the scene of the robbery. The only
innocent explanation, in the circumstances, could have been that it had been planted there
by the actual robber. This possibility could have been raised if the jury had heard the alibi
evidence, although it only went as far as establishing that at the relevant time the accused
was routinely at a distant location and no departure from that routine could be
remembered.
The dissenters, Heydon and Crennan JJ, approached this point differently, holding that
there was no evidentiary support for the suggestion that the cap had been planted at the
scene, so the absence of the alibi evidence did not matter. This, one might think, misses
the point that it was the alibi evidence that would have been relied on to support an
inference of planting.
Heydon J, in a passage (para 189 – 222) with which Kirby and Crennan JJ agreed,
discussed the concepts of views, demonstrations and reconstructions at common law, and
the statutory references to inspections, demonstrations and experiments in the uniform
evidence legislation. Kirby J disagreed with Heydon J‘s holding on the status of the incourt wearing of the clothing here: Kirby J held it to be a demonstration at common law
(para 107).
There was some mention of how the proviso should be approached in the light of Weiss v
R (noted here 16 January 2006). Kirby J mentioned the aspects that seem to be
uncontroversial (para 116 – 118):
―116 The central holding in Weiss, which followed suggestions to similar effect in relation to
the role of appellate courts both in criminal … and civil … appeals, was that the appellate
function must, in every case, be discharged by the intermediate court for itself. It must be
done by reference to principles derived from the statutory language. It is not to be
discharged by incantations involving speculation concerning what the jury or judge at trial
(or a future jury or judge) would, or might, or should have done if this or that had happened
or not happened. About this much, there is, I believe, unanimity in this Court. It has
emphasised the very substantial role and duty of appellate courts to review the evidence
and to reach conclusions for themselves by the application of the statutory tests.
―117 There is also unanimity (for the possibility is expressly reserved in Weiss …) that
there may be cases where "errors or miscarriages of justice occurring in the course of a
criminal trial may amount to such a serious breach of the presuppositions of the trial as to
deny the application of the … proviso".
―118 Beyond these points, there remain questions that I regard as still alive for final
resolution if tendered to this Court in a suitable case. In a sense, those questions may be a
product of the "conundrum" which the joint reasons in this appeal recognise as appearing
on the face of the common form legislation in which criminal appeal jurisdiction is
expressed throughout this country…. Elsewhere and earlier, the "conundrum" was
described as "a riddle of the kind which Plutarch records caused Homer to die of
chagrin"….‖[footnotes omitted]
Part of the difficulty is the tangled language that is used to state the position. The joint
judgment in the present case, at para 41 – 42, highlights and indeed endorses, a
particularly complex passage in Weiss. Nonetheless, the position here was that (para 48 –
49):
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―48 Because the alibi evidence was not called and was not tested at trial, the Court of
Criminal Appeal could not decide from the record of the trial and the additional material
received on the hearing of the appeal that the appellant was proved beyond reasonable
doubt to be guilty of the offences on which the jury returned its verdicts of guilty. It could
not do that because the material upon which it had to act was incomplete. An important
element of the material had been excluded at trial and was necessarily presented to the
Court of Criminal Appeal untested. Because it was untested the Court of Criminal Appeal
could not say whether it could be taken at less than its face value. And at face value it left
an issue about who took the cap to the scene and dropped it there not capable of
resolution beyond reasonable doubt.
―49 The Court of Criminal Appeal could not determine beyond reasonable doubt that the
appellant was the robber. The errors at trial both undermined his defence and in an
important respect prevented him putting it fully. The sworn evidence the appellant had
given may well have been undermined by having him dress as the robber. The alibi
evidence it had to consider was necessarily incomplete.
―50 It is not then necessary to go on to decide what significance should be attached to the
several features of the trial that suggest that the trial judge did not have sufficient mastery
of the proceedings to ensure a fair trial. That is, it is not necessary to explore what kinds of
failure in the trial process preclude the application of the proviso, beyond noting that in
Weiss the Court said … that "no single universally applicable criterion can be formulated
which identifies cases in which it would be proper for an appellate court not to dismiss the
appeal, even though persuaded that the evidence properly admitted at trial proved, beyond
reasonable doubt, the accused's guilt". [footnote omitted]
―51 These issues need not be resolved in this matter. They need not be resolved because
the errors made at trial undermined the appellant's defence and prevented him putting it
fully. The Court of Criminal Appeal ought not to have decided that the appellant had been
proved beyond reasonable doubt guilty of the offences charged. The Court of Criminal
Appeal ought not to have decided that there had been no substantial miscarriage of
justice.‖
This seems to mean that the appellate court should have decided that the miscarriage of
justice here was substantial, and that therefore the proviso could not apply. If so, this
contradicts claim in para 10 of the joint judgment, mentioned above at the beginning of this
commentary, that no question arose as to whether the proviso should be applied. There
was a question, and it should have been answered in the negative. I have noted many
cases on the proviso (see Index), and no doubt will continue to do so. There are
differences in the ways courts interpret it, and these tend to arise from the concepts of
―miscarriage‖ of justice, and ―substantial miscarriage‖ of justice. The juxtaposition of these
concepts creates the conundrum mentioned here. In my view, the straightforward
approach seems to be that the accused in the present case had not had a fair trial,
because he was not allowed to present his defence, and because unfairly prejudicial
evidence had been adduced. Those errors caused unfairness in that the determination of
the facts was biased against the accused. Since the trial was not fair, the conviction could
not be saved by the proviso.
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Friday, December 21, 2007

Cunctation
Can the prosecution cure an unreasonable delay in the proceedings against an accused
by speeding them up? Or, once the accused‘s right to a trial without undue delay is
breached, is the only remedy a stay of the proceedings?
A difference in the English authorities on this point was recently resolved by the Privy
Council in a devolution case, Spiers v Ruddy (Scotland) [2007] UKPC D2 (12 December
2007).
The resolution of the difference brought the law into line with Strasbourg jurisprudence, by
upholding Attorney-General’s Reference (No 2 of 2001) [2003] UKHL 68, and declining to
follow R v HM Advocate [2002] UKPC D3.
Accordingly, if it is still possible to hold a fair trial, a stay of proceedings is not the
appropriate remedy for undue delay, unless it would be, for any compelling reason, unfair
to try the accused. Where neither of these two forms of unfairness are present, the
appropriate remedy would be a reduction of sentence or payment of compensation.
The distinction between the forms of unfairness is important. If a person cannot be tried
fairly, then he cannot be tried at all: this is axiomatic, as Lord Bingham said at para 15 of
Spiers v Ruddy.
The other form of unfairness, not discussed in the case, would presumably be the public
policy form of unfairness, which really means that continuation of the proceedings would
bring the administration of justice into disrepute. Public policy fairness has broad
application. I have mentioned public policy fairness in discussing Simmons v R (Bahamas)
4 April 2006 and Williams v R (Jamaica) 26 April 2006.
Of interest here is the mention of reduction of sentence as a remedy for undue delay. It is
possible that reduction of sentence (which, obviously, is only applicable if the case
proceeds to sentencing) could be a more widely used remedy for breach of rights. One of
the factors that New Zealand‘s new Evidence Act 2006 mentions as relevant to the
decision whether to exclude improperly obtained evidence is the existence of alternative
remedies that can adequately provide redress: s 30(3)(f).

Friday, January 18, 2008

Fixing bad law: bias in military tribunals
Perceived bias can amount to a breach of a suspect‘s rights at a stage of the proceedings
prior to trial. This is illustrated in Boyle v United Kingdom [2008] ECHR 15 (8 January
2008). The question of whether the suspect should be released on bail prior to his court
martial was determined by his commanding officer, who was potentially required to make
other decisions in the proceedings, including whether to amend the charge, dismiss it, deal
with it summarily, or refer it to a higher authority for determination, and whether to be
involved in the prosecution of the charge. There was also a conflict between the CO‘s roles
because he was responsible for discipline within the suspect‘s unit.
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The European Court held that there had been a breach of Art 5.3 of the Convention, as the
commanding officer was not within the meaning of the phrase ―a judge or other officer
authorised by law to exercise judicial power‖ because the suspect‘s misgivings about the
CO‘s impartiality were objectively justified.
The approach to whether there is bias (actual or perceived) is the same as when the
tribunal is acting as a court (eg Martin v United Kingdom noted 30 October 2006), but here
the issue was not fair hearing (Art 6) but instead it was the exercise of judicial power (Art
5.3).
As far as remedy was concerned, the appellant had been denied bail and was acquitted at
court martial. He did not claim pecuniary loss. He did seek damages for breach of his
rights, but since it could not be said that if his rights had not been breached he would have
been released on bail, the Court held that the judgment itself was just satisfaction for any
non-pecuniary damage. For another example of this result, see Young v United Kingdom,
noted 19 January 2007.
We may wonder how snappily changes are made to the law that the European Court finds
to have been in breach of the Convention. In Young, the proceedings in the European
Court began on 4 July 2000 and were concluded on 16 January 2007. In the meantime,
the Prison Rules were amended from 18 April 2005 in ways that appear to be designed to
meet the criticisms which were made in Young.
The present case, Boyle, began in the European Court on 25 February 2000 and was in
respect of proceedings that had been conducted under the Army Act 1955[UK]. New
legislation, the Armed Forces Act 2006[UK] is now in place.

Thursday, January 31, 2008

A lesser right
When does a breach of a detainee‘s right to be informed of the reasons for detention or
arrest make the detention or arrest unlawful?
In Saadi v UK [2008] ECHR 79 (29 January 2008) the appellants had been held in
detention at a facility at Oakington for 76 hours before they were properly informed of the
reasons, which were that this was the procedure for fast-tracking their applications for
refugee status. The Grand Chamber held, 11 to 6, that the procedures for processing
applicants for refugee status did not breach their right to liberty and security (Art 5 § 1), but
it held unanimously that there had been a violation of the Art 5 §2 right to be informed
promptly of the reasons for the detention.
This latter point, that there was a breach of the right to be informed promptly of the
reasons for arrest or detention, had been accepted by the House of Lords: [2002] UKHL
41 at para 48, per Lord Slynn with whom the others concurred:
―48. It is agreed that the forms served on the claimants here were inappropriate. It was, to
say the least, unfortunate but without going as far as Collins J [at first instance] in his
criticism of the Immigration Service, I agree with him that even on his approach the failure
to give the right reason for detention and the giving of no or wrong reasons did not in the
end affect the legality of the detention.‖
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Why not? This point, apparently being agreed between the parties, was not explained. The
Court of Appeal, [2001] EWCA Civ 1512, did not deal with it, and Collins J (whose
judgment is appended to the CA‘s judgment) held, at para 15:
―The use of inappropriate forms and the giving of reasons for detention on those forms
which may not have been wholly accurate do not affect the lawfulness of the detention.
The real reason [for the detention] was the new Oakington process [ie the fast-track
processing of applications]. If that was lawful, the disgraceful failure to prepare proper
forms cannot render it unlawful. In any event, it may be that in the cases of the illegal
entrants the immigration officers could properly rely on at least the absence of
identification and the clandestine entry as factors justifying detention even if, had
Oakington not been used, temporary admission would have been granted. I do not need to
go into the matter further since Mr Scannell has not sought to argue that the muddle about
reasons renders the detentions unlawful.‖
In the European Court, the Grand Chamber upheld the Chamber‘s decision that there had
been a breach of the right to be informed promptly of the reasons for detention, and also
that the finding of the Court constituted just satisfaction for the breach. This had not been
contested on the appeal to the Grand Chamber.
Accordingly, it seems that it must be taken as obvious that if a detention is lawful, it will not
become unlawful merely because of a breach of the right to be informed of the reasons for
it. This right must be seen as very much a lesser right, than the right to liberty.
Pragmatically, of course, that is appropriate, as it may be difficult to communicate with
uncooperative detainees. The breach might have some utility in supporting a claim of self
defence, if the defendant, having offered physical resistance to being detained, was
consequently charged with obstruction or assault.
This approach, separating questions of the lawfulness of the arrest or detention from
questions of the consequences of the breach of the right to be informed promptly of the
reasons for the arrest or detention, is common. For example, in Manuel v Superintendent
of Hawkes Bay Regional Prison [2005] 1 NZLR 161 (CA), it was held that:
―[64] In the High Court Miller J was prepared to accept that there were breaches of
s23(1)(a) and (b) of the New Zealand Bill of Rights Act [the right to be informed at the time
of the arrest or detention of the reason for it, and the right to consult and instruct a lawyer
without delay and to be informed of that right] which occurred when the appellant was
taken into custody pursuant to the interim recall order. He concluded, however that the
detention was not unlawful and, in this regard, he referred to R v Shaheed [2002] 2 NZLR
377. Miller J was unimpressed by the contention that there was also a breach of s23(3)
[the right to be brought before a court as soon as possible]. He said that the suggestion
that the appellant should have been taken before a Court was inconsistent with the
procedure provided for under the Criminal Justice Act. In any event, when the appellant
was taken into custody on the interim recall warrant, he was not "arrested for an offence".
―[65] We broadly agree with Miller J although we have reservations as to whether there
was a breach of s23(1)(a) and, indeed, as to the relevance of Shaheed. The failure to
comply with s23 did not render the detention under the interim recall warrant unlawful. Still
less could such failure render unlawful the detention under the final recall warrant. The
contention that the appellant was required to be taken before a Court by reason of s23(3)
is untenable essentially for the reasons given by Miller J.‖
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Here the Court of Appeal had reservations about whether it was relevant to balance the
right of the state to recall a parolee to detention against the right of the parolee to be
informed of the reasons for his detention, which is the exercise behind the reference to
Shaheed. It would indeed be an extension of the application of Shaheed if it were to be
used in this context, because that is currently reserved for the determination of evidence
admissibility (now enacted in s 30 of the Evidence Act 2006). What is noteworthy here is
the way the courts assume that breach of the lesser right could not affect the lawfulness of
the arrest or detention.

Friday, February 01, 2008

No, you decide ...
When should a court of second appeal remit the question of whether to apply the proviso
to the appellate court below?
The proviso allows an appellate court to dismiss an appeal on the basis that an error that
had occurred at trial did not amount to a ―substantial‖ miscarriage of justice.
In Mahmood v Western Australia [2008] HCA 1 (30 January 2008) the High Court of
Australia remitted to the Court of Appeal of the Supreme Court of Western Australia the
question of whether the proviso should be applied. The error at trial, the occurrence of
which the Court of Appeal had not accepted, was held by the High Court to have been a
failure by the trial judge to give the jury a direction, when all she had given was a
comment.
Directions are binding on the jury, whereas comments may be ignored: para 16 of the joint
judgment of Gleeson CJ, Gummow, Kirby and Kiefel JJ (with which Hayne J agreed).
In this case, part of a video tape made a week after the murder of the accused‘s wife,
showing the accused reconstructing for the police his movements at the scene, was shown
to the jury at the request of the defence. This was to show how the accused got blood on
his clothing. The defence was willing to have the jury shown the whole tape, but the
prosecution objected on the ground that the tape was self-serving. The only judge to deal
with this point in the High Court, Hayne J, held that the whole tape was no more self
serving that an ordinary police interview which included denials of guilt: there were aspects
of an inculpatory nature, such as admissions of presence at the scene, opportunity, and so
on. The prosecution should adduce all the admissible evidence that it has that incriminates
the accused (para 38 – 41).
A problem arose at trial because the prosecutor in closing suggested to the jury that the
accused‘s demeanour in the part of the video they were shown disclosed a lack of emotion
consistent with a cold-blooded intent to kill. The judge declined a defence request to have
the whole tape shown, saying she would deal with the matter in her summing up to the
jury.
The Court of Appeal had held that what the judge told the jury was sufficient to rectify the
unfairness that arose from the prosecutor‘s comments. The High Court disagreed, and
remitted the question of the application of the proviso to the Court of Appeal.
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What would an ordinary bystander expect the Court of Appeal to do? Probably, to conclude
that the failure to give the jury a direction did not matter because the comment was
sufficient to rectify the unfairness.
Only the comments of Hayne J could draw the Court of Appeal away from their earlier
stance. From his approach it is clear that much evidence (the two hour video tape, of
which only a few minutes had been shown to the jury) that should have been adduced by
the prosecution was not, and that this included evidence that could have assisted the
defence.
The way the proviso is to be approached in Australia has been considered most recently in
Evans v R (noted here 20 December 2007). There, since the defence was not able to be
fully put at trial (alibi evidence was not permitted to be called), and because inadmissible
evidence had been allowed, the proviso could not be applied. Mahmood seems to be a
case where the proviso should not be applied because a significant amount of evidence in
this purely circumstantial case had not been received by the trial court.
The approach to the proviso is still obscure, even though there have been numerous
considerations of it by the High Court. In declining to address the difficulty further in this
case, and in remitting the question to the lower appellate court, the High Court has left the
impression that it may be getting a bit tired of wrestling with the problem of when to apply
the proviso.

Thursday, February 07, 2008

Power and legality
Formalism, technicality, the principle of legality versus substantive justice: when can
statutory requirements concerning court procedures be overlooked?
In R v Clarke [2008] UKHL 8 (6 February 2008) the failure of a court official to sign an
indictment was held to invalidate the ensuing trial and to require the quashing of the
convictions on that invalid indictment.
Lord Bingham delivered the leading opinion; at para 17 he observed:
―…It is always, of course, lamentable if defendants whose guilt there is no reason to doubt
escape their just deserts, although the present appellants, refused leave to appeal (on
other points) by the single judge in 1977 and the full court in 1998, have now served the
operative parts of their sentences. Technicality is always distasteful when it appears to
contradict the merits of a case. But the duty of the court is to apply the law, which is
sometimes technical, and it may be thought that if the state exercises its coercive power to
put a citizen on trial for serious crime a certain degree of formality is not out of place. …‖
The approach to the procedural breach was to ask two questions: what did the legislature
intend the consequences of the breach to be as far as the document in question was
concerned, and, if the document was void, what did parliament intend the consequences
to be as far as the trial was concerned.
Here, the legislation and the history of judicial application of it (in the main), led
inescapably to the conclusion that an unsigned indictment was void and a trial upon a void
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indictment was not valid.
A difficulty, requiring clarification, was recent Court of Appeal departure from its own
authority, R v Morais (1988) 87 Cr App R 9. Morais, upheld in the present case, had not
been followed in R v Ashton, R v Draz and R v O'Reilly [2006] EWCA Crim 794, [2007] 1
WLR 181. Ashton had been greeted by a number of academic authorities as ―a victory of
substance over formalism‖ (para 17). Lord Bingham concluded (para 20):
―…I cannot, however, accept the basis upon which the court in R v Ashton distinguished its
earlier decision in R v Morais. …‖
In Ashton the Court of Appeal had made the mistake of turning the question of the
intention of the legislature into a search for prejudice to the defence, and a use of the lack
of any such prejudice as grounds for treating the statutory requirement as a technicality.
It is not unusual to hear judges ask counsel for the defence to identify what prejudice the
accused will suffer from the departure from a requirement of procedure. In such cases, the
question will be, what was the intention behind the establishment of the procedure.
Absence of prejudice will often, but not always, be an answer to an irregularity.

Friday, February 15, 2008

You can't always get what you want ...
Where dishonesty offences involve the obtaining of a pecuniary advantage or valuable
consideration, does that include getting what one is entitled to?
And, do such offences require, to negative the elements of dishonesty and absence of
claim of right, a belief in entitlement to be reasonable?
In Hayes v R [2008] NZSC 3 (15 February 2008) these questions were answered yes and
no respectively.
An example of this sort of offence, and one considered in Hayes, is s 228 of the Crimes
Act 1961[NZ]:
―Every one is liable to imprisonment for a term not exceeding 7 years who, with intent to
obtain any property, service, pecuniary advantage, or valuable consideration,—
(a) dishonestly and without claim of right, takes or obtains any document; or
(b) dishonestly and without claim of right, uses or attempts to use any document.‖
The first thing a lawyer does is ascertain what is the actus reus of each of these offences.
Here, the verbs takes, obtains, uses, attempts to use are the proscribed acts, done in
relation to any document. No other act is required to be proved by the prosecution, and in
particular there is no reference to pecuniary advantage or valuable consideration as part of
the actus reus. It is the mens rea to which those matters are relevant.
Secondly, a lawyer will ask what constitutes mens rea for these offences. The mental
elements are indicated by the words ―with intent to obtain‖ any of the specified things. In
Hayes it was held that pecuniary advantage includes the obtaining of something that one
does not already have, even if one is entitled to have it. Anything that enhances the
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defendant‘s financial position is a pecuniary advantage (para 16). This interpretation of
pecuniary advantage followed that in Attorney-General’s Reference (No 1 of 2001) [2003]
1 WLR 395. Other elements of mens rea for these offences are dishonesty and absence of
a claim of right. It is in relation to these that a belief in entitlement will be relevant.
As to whether the belief in entitlement has to be a reasonable belief, the Supreme Court
held that it does not. A subjective belief is sufficient to negative mens rea (para 34, 35).
The Court indicated that in directing a jury on this issue the judge should not refer to an
honest belief, but instead should refer to the accused‘s belief (para 34).
The Court examined the Crown‘s submission that if there was no reasonableness
requirement for absence of mens rea the law in New Zealand would be out of step with
that elsewhere. This was rejected after considering the position in England, Australia, and
Canada.
Strange as it seems, this aspect of the appeal had not been argued in the Court of Appeal.
In R v Hayes [2007] NZCA 6 (14 February 2007) the appellant had argued that the Crown
had to prove that the accused was not entitled to the pecuniary advantage in question.
This was on the assumption that entitlement would negate advantage. The Court of
Appeal, applying its earlier decisions, held (para 14 – 16) that there would be a pecuniary
advantage if the accused had used a document in a way that avoided disclosing
information that would have led to a reduction in payment, and that the accused‘s actual
entitlement was not in issue. In the Supreme Court the same result was reached, but it
was the newly taken point on the subjectiveness of mens rea that required the appeal to
be allowed (para 37):
―The Judge was thereby treating the reasonableness of the accused‘s belief as a
necessary ingredient rather than as simply having evidentiary significance on the question
whether it was or was not held. On conventional principles this was a material misdirection
which gave rise to a substantial miscarriage to which it would not be appropriate to apply
the proviso to s 385(1) [of the Crimes Act 1961]. There must be a real risk that the jury, or
at least some members, might have thought that Ms Hayes actually held the belief she
asserted but that it was not reasonable for her to do so.‖
In terms of the approach to the proviso preferred in these notes, this was an example of
the kind of substantial miscarriage of justice that arises when a misdirection results in a
real risk that the law has not been applied by the jury. There was no attempt to assess the
strength of the evidence and the chance of a different verdict, because the trial was
fundamentally flawed.

Thursday, February 21, 2008

Retrospective application of new rules
When judges strengthen the rule against hearsay to protect the accused‘s right to a fair
trial, can people who were convicted under the old, lax, form of the rule complain? Does
the new rule apply only to future cases (plus the case deciding the new rule), or can it be
applied retrospectively?
In the United States of America, Teague v Lane, 489 U.S. 228 (1989) established a
general rule for when changes in rules of criminal procedure can be applied
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retrospectively. The Teague rule is that such changes do not apply to cases that have
become final before the new procedure is announced, with two exceptions: first, new rules
putting conduct beyond the power of lawmakers to proscribe will be applied
retrospectively, and second, watershed rules that implicate the fairness of the trial will be
applied retrospectively.
Naturally enough, the interpretation of the Teague rule has generated much discussion
and litigation. Yesterday, for example, the Supreme Court decided Danforth v Minnesota
No 06-8273 (20 February 2008), and held that the Teague rule is a limitation on the right of
Federal courts to overturn State court convictions, and it is not a limitation on the power of
State courts to grant relief. That is, State courts may retrospectively apply changes to rules
and may grant remedies, outside of the constraints of the Teague rule.
In Danforth the hearsay rule was relevant, underlying the admissibility of a child
complainant‘s video testimony. The child did not give evidence at trial, but a video
recording of an interview with the child was played. In Crawford v Washington, 541 U.S. 36
(2004) the rule against hearsay evidence was strengthened by eliminating an exception
based on indicia of reliability of confrontational testimony. The new rule is that hearsay of a
confrontational nature can be admissible if the witness (ie, the person whose utterances
are sought to be used as evidence) is unavailable and if the defendant had a prior
opportunity to cross-examine the witness. ―The only indicium of reliability sufficient to
satisfy constitutional demands is the one the Constitution actually prescribes:
confrontation.‖ This new rule is referred to as a new constitutional rule of criminal
procedure. It is constitutional in the sense that it is an application of the Sixth Amendment
right of an accused to be confronted by the witnesses against him, via the Fourteenth
Amendment‘s due process guarantee that trials will be fair. The new rule was not,
therefore, an invention of the Court arising from its own policy preference, instead its origin
was the Constitution itself. The rule was new in the sense of not being dictated by judicial
precedent at the time it was articulated.
The Minnesota State Supreme Court in Danforth had held that it was not free, under the
rule in Teague, to apply Crawford to the present case. Crawford had been decided after
the petitioner‘s conviction had become final. The US Supreme Court reversed this decision
and remanded the case for further consideration. The Opinion of the Court noted, at pp 2627 that the question whether there had been a violation of a right was distinct from whether
there was a remedy:
―It is fully consistent with a government of laws to recognize that the finality of a judgment
may bar relief. It would be quite wrong to assume, however, that the question whether
constitutional violations occurred in trials conducted before a certain date depends on how
much time was required to complete the appellate process.‖
The US Supreme Court held (slip op, p 4) that the court below had correctly recognised
that it was not obliged to apply Crawford, but held that the lower court was not prohibited
from doing so.
So, after all that, it was for the State court to decide whether the new hearsay rule should
apply to convictions that had been finalised before the rule was laid down. It may seem a
little strange that the Supreme Court did not simply decide that the second exception to the
Teague rule required that the new hearsay rule applied retrospectively, because
confrontation was necessary to the fairness of the trial. Without confrontation there was no
sufficient reliability, and without an opportunity to challenge the reliability of the witness the
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trial was not fair. Perhaps the answer is that the fairness of a trial requires consideration of
all its circumstances: generally speaking, if an accused had fully and freely confessed to a
crime, that confession could be sufficient on its own, or together with other non-hearsay
evidence, to sustain a conviction.
The case calls to mind differing approaches to interpretation of the Constitution. Richard A
Posner, in “Overcoming Law” (1995) p 174 notes that interpretation is as much creation as
discovery. Aharon Barack, in “The Judge in a Democracy” (2006) pp 149-152 discusses
Old Textualism, saying that ―for the true intent of the author it substitutes the intent of the
interpreter.‖ EW Thomas, in “The Judicial Process” (2005) at pp 25-26 says the declaratory
theory ―assists to absolve judges from personal responsibility for their decisions.‖ Richard
Posner, in “The Problems of Jurisprudence” (1990) at p 299 prefers to recognise that
interpretation has plural goals – ―fidelity to framers‘ intent, certainty, coherence,
pragmatically good results.‖ Was the new rule in Crawford really dictated by the framers‘
intent, or would they have recognised that reliability of hearsay evidence can be
established by methods other than confrontation?

Monday, February 25, 2008

Identifying dangerous driving
You might think from my discussion of R v Hayes,15 February 2008, that analysing the
actus reus and mens rea of an offence is quite easy. In R v Beatty [2008] SCC 5 (22
February 2008) the Supreme Court of Canada unintentionally demonstrated just how
difficult it can be.
At issue here was the meaning of ―dangerous‖ operation of a motor vehicle. The Court split
into separate judgments 5-3-1, and each discussed the actus reus and the mens rea
requirements.
This was a case where a driver who had otherwise been driving unexceptionally suddenly
crossed the centre line into the path of an oncoming vehicle, resulting in the deaths of all
its three occupants. The question was whether a momentary lapse of attention could
constitute dangerous driving.
The Court unanimously allowed the appeal and restored the appellant‘s acquittal. The
reasoning was not unanimous.
As to actus reus, five Judges held that this was established. Charron J delivered the
judgment of herself, Bastarache, Deschamps, Abella and Rothstein JJ, saying (para 43):
―…it may assist to restate the summary of the test in terms of both the actus reus and the
mens rea of the offence. I respectfully disagree with the Chief Justice that the test for the
actus reus is defined in terms of a marked departure from the normal manner of driving
(para. 67). The actus reus must be defined, rather, by the words of the enactment. Of
course, conduct that is found to depart markedly from the norm remains necessary to
make out the offence because nothing less will support the conclusion that the accused
acted with sufficient blameworthiness, in other words with the requisite mens rea, to
warrant conviction. In addition, it may be useful to keep in mind that while the modified
objective test calls for an objective assessment of the accused‘s manner of driving,
evidence about the accused‘s actual state of mind, if any, may also be relevant in
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determining the presence of sufficient mens rea. I would therefore restate the test
reproduced above as follows:
―(a) The Actus Reus
The trier of fact must be satisfied beyond a reasonable doubt that, viewed objectively, the
accused was, in the words of the section, driving in a manner that was ―dangerous to the
public, having regard to all the circumstances, including the nature, condition and use of
the place at which the motor vehicle is being operated and the amount of traffic that at the
time is or might reasonably be expected to be at that place‖.
―(b) The Mens Rea
The trier of fact must also be satisfied beyond a reasonable doubt that the accused‘s
objectively dangerous conduct was accompanied by the required mens rea. In making the
objective assessment, the trier of fact should be satisfied on the basis of all the evidence,
including evidence about the accused‘s actual state of mind, if any, that the conduct
amounted to a marked departure from the standard of care that a reasonable person
would observe in the accused‘s circumstances. Moreover, if an explanation is offered by
the accused, then in order to convict, the trier of fact must be satisfied that a reasonable
person in similar circumstances ought to have been aware of the risk and of the danger
involved in the conduct manifested by the accused.‖
This approach makes the question of the departure from the normal standard of driving
relevant to mens rea, and Charron J concluded that although there was an actus reus,
there was no mens rea because momentary negligence was insufficient to be a marked
departure from the standard of care of a prudent driver.
McLachlin CJ delivered the judgment of herself, Binnie and LeBel JJ, and summarised
their position at para 67:
―I therefore conclude that the correct statement of the law is as follows:
1. The actus reus requires a marked departure from the normal manner of driving.
2. The mens rea is generally inferred from the marked departure in the nature of driving.
Based on the finding of a marked departure, it is inferred that the accused lacked the
requisite mental state of care of a reasonable person.
3. While generally the mens rea is inferred from the act constituting a marked departure
committed by the accused, the evidence in a particular case may negate or cast a
reasonable doubt on this inference.‖
Further, momentary lapse of attention could, without more, establish neither actus reus nor
mens rea (para 69).
Accordingly, on this approach there was no actus reus or mens rea, but in particular there
was no actus reus as there was no larger pattern of impugned driving.
In the third judgment, Fish J agreed with Charron J about the actus reus being defined
according to its statutory context (para 84), and also agreed that there was no mens rea in
the circumstances of this case, as the appellant had not failed to meet the objective
standard of a reasonable person in the circumstances (para 87).
The difference in this case was over the actus reus: six judges held that it must be
determined according to its statutory context, and that here an actus reus was proved,
because crossing the centre line was dangerous. Three judges held that the actus reus
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was not proved because a marked departure from the normal standard of driving was
necessary and this was not established by an instance of crossing the centre line in the
context of an otherwise unobjectionable pattern of driving (para 66):
―…The actus reus is the act and the mens rea, or guilty mind, the intention to commit that
act. If the mens rea of the offence requires a failure to take reasonable care which is
inferred from the conduct of driving in a manner that represents a marked departure from
the norm, then the actus reus must be the act of driving in a manner that represents a
marked departure from the norm.‖
This is the critical point of difference between the judges: is the actus reus to be defined as
a result of the requirements of the mens rea? Para 66 begs the question in its minor
premise ―which is inferred from the conduct of driving in a manner that represents a
marked departure from the norm‖.
It is not unusual for crimes to involve acts that are apparently innocuous but which are
rendered culpable because of the state of mind with which they are done. Attempts are
paradigm examples, but there are many others. On the minority view in Beatty, would
driving while texting be dangerous, if there was no accident? Should this depend on how
normal it is to drive while texting?

Tuesday, February 26, 2008

Judicial warnings about eyewitness identifications
Not all the warnings necessary as a safeguard against misuse of identification evidence
may be required by statute. The common law may supplement what statute requires.
Evidence Acts can be rather vague on what sort of warnings to juries must be given
concerning eyewitness identification. In New Zealand, s 126 of the Evidence Act 2006, and
in Australia (in jurisdictions where it is applies or is adopted), s 116 of the Evidence Act
1995 (C‘th), both provisions are in general terms. Often the matter is entirely one for the
common law, as in may be in Canada and is in the United Kingdom.
In Pipersburgh v R (Belize) [2008] UKPC 11 (21 February 2008) there had been no
identification parade and the first visual identification of the accused persons as the
offenders was made in the courtroom. The Privy Council held that its decision in Holland v
HM Advocate [2005] UKPC D1 at para 47 applied. This is as follows:
"In the hearing before the Board the Advocate-depute, Mr Armstrong QC, who dealt with
this aspect of the appeal, accepted that identification parades offer safeguards which are
not available when the witness is asked to identify the accused in the dock at his trial. An
identification parade is usually held much nearer the time of the offence when the
witness's recollection is fresher. Moreover, placing the accused among a number of standins of generally similar appearance provides a check on the accuracy of the witness's
identification by reducing the risk that the witness is simply picking out someone who
resembles the perpetrator. Similarly, the Advocate-depute did not gainsay the positive
disadvantages of an identification carried out when the accused is sitting in the dock
between security guards: the implication that the prosecution is asserting that he is the
perpetrator is plain for all to see. When a witness is invited to identify the perpetrator in
court, there must be a considerable risk that his evidence will be influenced by seeing the
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accused sitting in the dock in this way. So a dock identification can be criticised in two
complementary respects: not only does it lack the safeguards that are offered by an
identification parade, but the accused's position in the dock positively increases the risk of
a wrong identification."
Accordingly, two issues needed to be addressed by the judge in directing the jury: the
general dangers concerning eyewitness identification, and the particular dangers
concerning dock identification. The Board summarised the inadequacies of the judge‘s
directions, para 17 of Pipersburgh:
―In the present case, it may well be that the judge bemoaned the fact that no identification
parade had been held and pointed out the advantages of such a parade. But, despite what
the Board had said in Pop v The Queen (Belize)[2003] UKPC 40, he did not point out that
Mr Robateau [one of the appellants] had thereby lost the potential advantage of an
inconclusive parade. Moreover, while giving directions on the care that needs to be taken
with identification evidence in general, the judge did not warn the jury of the distinct and
positive dangers of a dock identification without a previous identification parade. In
particular, he did not draw their attention to the risk that the witnesses might have been
influenced to make their identifications by seeing the appellants in the dock. And, perhaps
most importantly, even if the judge's directions would have ensured that the jury
appreciated that this type of identification evidence was undesirable in principle, he did not
explain that they would require to approach that evidence with great care. On the contrary,
the closing words of the direction really left the whole matter to the jury on the basis that
the witnesses said that they knew the men and it was simply up to the jury to accept or
reject their evidence.‖

The circumstances in this case demonstrate that even where, in the opinion of a court of
first appeal, the witnesses observed the offenders in good conditions of lighting, distance
and time, and where they claimed to be recognising people they had seen several times
before, it is still necessary for the judge to give a detailed warning about the risk of error.

Friday, February 29, 2008

Facing inevitable defeat
Every barrister knows the difficulty of presenting a hopeless case. Especially so in criminal
law, where the likelihood of settling (pleading guilty) is small. Sometimes, dissenting
judgments can give clues about how the best possible arguments can be advanced.
A disagreement about whether there had been substantial defects at trial which went to the
root of the proceedings occurred in Ayles v R [2008] HCA 6 (28 February 2008). The
minority, Gleeson and Kirby JJ jointly took an approach similar to that of the House of
Lords in R v Clarke (noted 7 February 2008), on the issue of whether a requirement for a
note on the information or indictment of an amendment to a charge is a mandatory
requirement. The dissent also concerned whether a statutory provision allowed the judge
to amend the charge without an application for this having been made by the prosecutor.
In Ayles the majority held that in the particular circumstances of this case there had been
no unfairness to the accused in the procedure that had been adopted to amend the
charge. This indeed seems correct, as the only material factual dispute in the case had
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been resolved in this judge-alone trial by acceptance of the accused‘s version. Also, the
difficulty with the charge had been the subject of discussion during the hearing and
defence counsel had not taken up an opportunity to object to an amendment which was of
the kind that the judge eventually made in the course of her judgment. There had been a
change in the statutory provision which needed to be specified, the relevant one
depending on what was the date of the offending. Apart from the section number, the
change was not relevant to the facts of the case. As Kiefel J (with whom Gleeson CJ and
Heydon J agreed) said at para 75, the defence could have had no objection to the
amendment during the hearing. The relevant statutory provision, s 281(2) of the Criminal
Law Consolidation Act 1935 (SA), did not limit the judge to acting only on an application for
amendment, but she could amend the charge on her own initiative. Further, as a matter of
interpretation, the particular provision requiring a note of the amendment to be made on
the information or indictment, s 281(3), was not a condition for the validity of an order for
amendment.
The minority in Ayles held that the noting of the amendment on the information or
indictment was imperative, not directory. Since it was fundamental that a person cannot be
convicted of an offence that is not alleged against him, there had been a basic defect in
the proceedings. R v Clarke [2008] UKHL 8 was approved, particularly its overruling of R v
Ismail (1990) 92 Cr App R 92. Further, the judge should not have amended the charge
without an application from the prosecutor, because it is necessary to keep separate the
functions of judge and prosecutor. Citing Gaudron and Gummow JJ in Maxwell v The
Queen [1995] HCA 62 at para 26 for the proposition
―The integrity of the judicial process - particularly, its independence and impartiality and the
public perception thereof - would be compromised if the courts were to decide or were to
be in any way concerned with decisions as to who is to be prosecuted and for what‖
they continued (para 37):
―The last-quoted sentence is of fundamental importance. It affords a most important
principle that lies at the head of the resolution of this appeal. A decision to amend an
information so as to add or substitute a new charge is plainly a decision about the
particular charge to be laid or prosecuted, yet any suggestion that a court could - let alone
should - decide for itself the offences with which a defendant is to be charged would be
inimical to the judicial process.‖
Applying R v Weiss [2005] HCA 81 (noted 16 January 2006) the minority held that these
substantial defects went to the root of the proceedings and the proviso could not be
applied.
It is surprising that there should be such a sharp difference between the interpretations of
the legislation. Here are the relevant subsections of s 281:
―(2) When before trial, or at any stage of a trial, it appears to the court that any information
is defective or that there is any variation between any particular stated therein and the
evidence offered in proof thereof, the court shall make such order for the amendment of
the information as the court thinks necessary to meet the circumstances of the case
unless, having regard to the merits of the case, the required amendment cannot be made
without injustice.
―(3) When an information is so amended, a note of the order for amendment shall be
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endorsed on the information and the information shall be treated, for the purposes of the
trial and all proceedings in connection therewith, as having been presented in the
amended form.‖
The majority‘s interpretation seems unanswerable: subsection (2) does not require an
application to be before the judge before an order for an amendment can be made, and
subsection (3) applies upon the information being amended and is not a condition for that
amendment. By way of contrast, in Clarke the relevant legislation had provided: ―where a
bill of indictment has been so preferred the proper officer of the court shall, if he is satisfied
that the requirements of the next following subsection have been complied with, sign the
bill, and it shall thereupon become an indictment and be proceeded with accordingly‖; that
is, the signing is the act that makes the document an indictment and so is an essential
condition for the existence of the indictment.
Looking at the case from a distance, I imagine that the real unfairness (although that is not
quite the right word) lay in the accused being denied the opportunity to enter, and take
sentencing credit for, an early guilty plea to a properly framed charge. That matter could
have been sorted out at trial, but defence counsel chose not to make submissions on the
point, and there could well be proper reasons for not doing so. Having played the cards
that way, it was too late on appeal to ask for another deal.
The minority judgment in Ayles is a lesson in how to endeavour to meet an overwhelming
argument: go to the fundamentals (here, procedural fairness and the limits of proper
judicial function) and argue that the case is one of substantial miscarriage of justice. This
may, as here, involve a retreat into principle and away from the facts and particular
circumstances. Although not a victory, it was a dignified defeat.

Tuesday, March 04, 2008

Insufficiently bad is good enough
Four topics deserve mention here in connection with Pitman v The State (Trinidad and
Tobago) [2008] UKPC 15 (3 March 2008). The first three of these are not new law, just
reminders of the best way of conducting trials. The fourth, also not new, is the ground on
which the appeal was allowed.
Avoiding the ironic platitude
In commenting on the accused‘s failure to give or to call evidence, the judge observed that
much cross-examination of apparently reliable witnesses had included imputations against
character that were not supported by evidence. The Board regarded the particular
comments here as ―ill-chosen and of a nature which should be avoided in a criminal trial‖
(para 20), and quoted a passage from the summing up which concluded ―However, it is
[the accused‘s] right to have elected to remain silent, as he did, and you cannot hold it
against him‖, and held (para 19):
―if a judge makes unduly unfavourable remarks about a defendant or witness, which may
be prejudicial, they cannot be sufficiently neutralised by resorting to the mantra in the last
sentence of the passage quoted: cf Mears v The Queen [1993] 1 WLR 818.‖
Here, the remarks were held to be insufficiently prejudicial to make the conviction unsafe.
Plainly, however, the Board is warning against the recitation of the accused‘s right to
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silence as an attempt to rectify improper comment.
The duty of a court in a criminal appeal
―It is the duty of the court in a criminal appeal to take account of all the grounds which
could reasonably be advanced on behalf of an appellant, whether or not they have been
sufficiently argued, and their Lordships think that it was desirable that this should have
been done.‖ (para 25)
This point was also made in Charles v R (St Vincent and the Grenadines), noted 20 July
2007, and not cited in Pitman. The point not argued in the court below in Pitman was
whether the alleged joint enterprise may have come to an end before the killings, although
the Court of Appeal had allowed the co-accused‘s appeal on that basis.
Nevertheless, in Pitman the Board did not consider that there had been inadequate
directions on joint enterprise at the trial, and this point was not determinative of the appeal.
Some criticism was made, however, of the way the judge had approached the subject in
his directions to the jury.
The best perspective on complex directions
In covering the subject of liability on the basis of joint enterprise, the judge had chosen the
perspective of how the accused could be guilty. The Board considered (para 25):
―…it would have been preferable if the judge had spelled out in the case of each defendant
how it might be said that he did not contemplate the murder of the victims ….‖
The judge‘s approach was not wrong, but it could have been better. It is quite natural for a
judge to focus on ways in which an accused may be guilty, because the question is what
the prosecution has to prove. However the judge has to show the jury how to relate points
of law to particular facts. This can be done by drawing attention to how the prosecution
may fail in its task. The Board made these general remarks applicable to allegations of
joint enterprise, concerning how an accused may not be a participant (para 25):
―This could be argued in any case of this nature on several bases, according to the facts of
the case: that the joint enterprise never went beyond robbery and that the defendant in
question did not foresee that his confederate might go beyond that and commit murder;
that when he realised that things were getting out of hand and that his confederate was
intending murder, the defendant withdrew from the joint enterprise by a sufficiently clearly
evinced dissociation; or that the defendant was no longer part of the joint enterprise, which
had earlier come to an end. These are in truth facets of the same issue, whether the
defendant was part of a joint enterprise which included as one of its elements the possible
murder of another person. That depends on what was agreed, expressly or impliedly, by
the defendant, and if a murder takes place it may be outside the parameters of the
enterprise in a number of ways, including those specified above. It is desirable that a trial
judge should tailor his directions to the evidence, so that the jury have put clearly before
them the basis on which to decide if the defendant agreed to the commission of the act
with which he is charged.‖
Fresh evidence
The appeal was allowed in Pitman because fresh evidence had been obtained concerning
the appellant‘s mental capacity. The accused had not had the facilities before trial to obtain
this evidence. It potentially had a bearing on several issues, and the case was remitted to
the Court of Appeal for those to be considered.
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To qualify as ―fresh‖ the evidence must be capable of belief and there must be a
reasonable explanation for its not having been called at trial. At para 31 the Board added:
―These factors are not, however, conclusive of the issue of admission of fresh evidence,
and an appellate court has the overriding statutory power to admit it if it is in the interest of
justice: see Benedetto v The Queen [2003] UKPC 27, [2003] 1 WLR 1545, and cf Smalling
v The Queen [2001] UKPC 12.‖
See also Bain v R (New Zealand) [2007] UKPC 33 (noted here 11 May 2007) at para 34.
In Pitman, the fresh evidence rendered the convictions unsafe because (para 31 – 32) it
was both capable of belief and prima facie raised issues which were substantial and such
as to require proper investigation by the court. Accordingly, the Court of Appeal would have
to approach the matter as follows (para 32):
―They will have to form an opinion on the appellant's mental capacity, then, depending on
the opinion which they form, they may have to decide (i) whether he was fit to plead and
stand trial (ii) whether there is a sufficient doubt about his ability to understand and
participate in the joint venture (iii) whether his statement should have been admitted and, if
necessary, (iv) whether there is sufficient evidence to raise the defences of unsoundness
of mind or diminished responsibility. If they find in the appellant's favour on any of these
issues, the conviction will be unsafe and must be set aside.‖
In New Zealand many criminal lawyers will be thinking about R v Barlow, in which fresh
evidence was, as announced yesterday, insufficient for the Governor-General to refer the
case back to the Court of Appeal. That case seems to be heading to the Privy Council. No
doubt the question will be whether the fresh evidence there makes the convictions unsafe.
They would be unsafe if the jury did not have evidence which was both capable of belief
and relevant to assessment of the weight of the evidence it did have.
[Update: for the Privy Council‘s decision in Barlow, see note for 9 July 2009.]

Friday, March 14, 2008

Dishonesty may not be deceptive
Occasionally, reading a case causes you to think of something almost completely
unrelated. This happened to me when I read Norris v United States [2008] UKHL 16 (12
March 2008).
The almost completely unrelated thing
A great risk in writing articles in specialised areas of law is that the arguments advanced in
them may be rejected by the highest courts. Why write at all?
The purest motive was put vividly by Emeritus Professor John Burrows QC, formerly of the
University of Canterbury and currently of the New Zealand Law Commission, in an
interview with Ursula Cheer on 24 January 2007: ―… I think I enjoy research probably the
most. Because it‘s a great thrill in getting the material together in your own mind and
producing something on paper and saying it's yours. It's really yours.‖
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Practitioners, as well as academics, may well expect career advancement as a result of
their publications. For example, the following has appeared on the web site of one writer:
―As a consequence of his publication in February and March 2005 with Sir Jeremy Lever
QC of a two part article in the European Competition Law Review entitled ―Cartel
agreements, conspiracy to defraud and ‗the statutory offence‘ ‖, he was instructed by a
leading New York law firm in the high profile extradition case ‗The Government of the
United States v Norris‘, which was the first time that the issue of cartel crime has been
tested in an English court. The article formed the basis of the US government‘s case as
presented by David Perry QC and was extensively quoted by the judge in his judgment;
John was led by Alan Jones QC.‖
This is the case that the House of Lords has now decided. Unfortunately their Lordships
were critical of the article:
―59 The first time it was apparently suggested in any publication that price-fixing might be
a common law offence was in an article written in 2005 by Sir Jeremy Lever QC and Mr
John Pike, "Cartel Agreements, Criminal Conspiracy and the Statutory 'Cartel Offence'"
[2005] ECLR 90. At p 95, the authors made the point, which has already been touched on,
that if, in addition to the price-fixing, something positively misleading is said, such as a
dishonest "representation … that offers are being made competitively", the criminal law will
be engaged. More controversially, the authors then went on to suggest that making and
operating secret price-fixing agreements could, of itself, operate dishonestly so as to
constitute a crime, at least in circumstances where purchasers are acting in the belief,
known to the price-fixers, that there is no price-fixing.
―60 This article was not only published after the 2002 Act, but a number of years after the
activities complained of in count 1 had ended. So it is not as if even an astute reader of
legal articles in this area of law could have informed himself at the relevant time of the
possibility of his price-fixing activities attracting criminal sanctions. In any event, although
the Divisional Court was impressed with the article, there are problems with the notion that
mere secrecy can of itself render the price-fixing agreement criminal. It is not as if secrecy
is always necessary for a price-fixing agreement to be effective, or that it is the secrecy
which causes a purchaser loss. As already mentioned, in order to establish a criminal
offence along the lines suggested by Lever and Pike, it would be necessary to show that it
was the secrecy which caused the purchaser's loss, since it must be the alleged
dishonesty which causes the loss.
―61 Quite apart from this, it would be dangerous and impractical, particularly for the judges,
to introduce a general principle that there is some sort of implied representation that the
price at which goods are offered has been arrived at on a certain basis. Finally, the very
fact that it was not until 2005 that it was first suggested that secret price-fixing could of
itself constitute a common law offence underlines the difficulty faced by the argument that
it would have been a common law offence in the 1990s, especially when one considers the
material which was available on the topic from Parliament and the courts.‖
It is to be hoped that the writer of the impugned article will bounce back from this blow and
appreciate the light that the House of Lords has cast on the subject. Or, he will wait for the
next case and hope that the Law Lords change their minds.
The next case, as it happened, came the same day: R v GG plc [2008] UKHL 17 (12
March 2008). Here, Norris was applied and it was held that in relation to conspiracy to
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defraud by price fixing, more than mere secrecy is required to constitute the element of
fraudulence. Misrepresentation and deception have been found to be necessary (para 16,
citing Norris at para 19).
Points mentioned in these cases
 In the UK there was no common law or statutory offence corresponding to the strict
liability offence created in the USA by s 1 of what is known as the Sherman Act
(making agreements in restraint of trade illegal; here the relevant agreement was
price fixing): Norris para 23, 52.
 Even if there had been a change in public perceptions of price fixing, it would be for
Parliament, not the courts, to create a relevant criminal offence: Norris, para 57.
 Strictly obiter, but nevertheless determinative: in considering extradition, it is the
overall conduct alleged against the defendant that must be considered, and in the
UK the question is whether the conduct is against the law of the requesting country
(whatever the particular offence may be) and whether it is against UK law (again,
whatever the offence – not necessarily an identical offence to the foreign one):
Norris para 90, 91.
 Conspiracy to defraud requires proof of an agreement to make false or misleading
statements or to otherwise engage in actively fraudulent behaviour. Mere secrecy
and deception is insufficient (GG plc, para 12, 18).
As can be seen from this last point, the concepts here can be rather subtle. It helps to
focus on the causal requirement: the relevant deception is the one intended (agreed) to
cause loss. Keeping the agreement to fix prices secret, even to the extent of telling lies to
conceal the agreement from the authorities, does not cause customers to lose the
opportunity of a better price. The prices would still be the same if the customers were told
that the prices had been fixed by agreement between suppliers. The necessary deception
would occur if it had been represented to the customers that the prices had not been fixed,
when the person making that representation knew that that was untrue, and if that
deception was (as, of course it would be) designed to induce the customers to make
purchases, and if that representation caused the customer to part with more money than
would otherwise have been the case.
In New Zealand we have repealed the offence of conspiracy to defraud, and currently the
offence of obtaining by deception (or causing loss by deception) – s 240 Crimes Act 1961
– could in appropriate circumstances be charged as a conspiracy against s 310 of that Act,
as conspiracy to obtain (or cause loss) by deception. ―Deception‖ is defined in s 240(2) in
terms that are expanded from those recommended in the Report of the Crimes
Consultative Committee on the Crimes Bill 1989 (April, 1991), so even at that stage of
revision of the law the matter was unsettled. The House of Lords decisions mentioned
here would be relevant under these provisions.

Thursday, March 20, 2008

Truth and consistency
R v Stirling [2008] SCC 10 (14 March 2008) is an illustration of the common law‘s
treatment of the admissibility of a witness‘s prior consistent statement. The important point
has always been that such statements are not admissible as proof of their contents, but
only as proof of consistency, and as such they go to the weight that the fact-finder may
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give to the witness‘s testimony.
Central to this appeal is the idea that if the judge had used the prior consistent statement
as evidence of its truth, then he would have made a serious error:
―[7] … it is impermissible to assume that because a witness has made the same statement
in the past, he or she is more likely to be telling the truth, and any admitted prior consistent
statements should not be assessed for the truth of their contents. As was noted in R. v.
Divitaris (2004), 188 C.C.C. (3d) 390 (Ont. C.A.), at para. 28, ―a concocted statement,
repeated on more than one occasion, remains concocted‖…‖
Further, para 12, the prior statement goes to the witness‘s credibility in a general sense; it
would be artificial to try to separate out the witness‘s credibility on the topic(s) covered in
the prior statement from the witness‘s credibility generally.
Personally, I wouldn‘t have thought that the distinction was that difficult, but Bastarache J,
delivering the judgment of the Court, said that such a separation would be ―impractical and
artificial‖ (para 12).
It could also be said that the distinction between use of the prior statement for the fact it
was made, as opposed to as proof of the truth of what it asserts, is impractical and
artificial. It must be acknowledged that this distinction is well established at common law,
and (broadly speaking) it applies to prior statements whether they are consistent or
inconsistent with the witness‘s testimony. It has also, I must admit, been shown to be
workable in practice, although arguably more convincingly so in judge-alone cases than
where the distinction has to be explained to a jury. But the artificiality of the distinction is
easy to see in respect of inconsistent statements: if the fact-finder rejects the witness‘s
testimony, there is then no evidence - through the witness - on the point if the prior
statement is not evidence of its own truth. The prior inconsistent statement cannot then be
combined with other evidence in the determination of the relevant fact, even though it has
been used to reject the witness‘s testimony. Strictly, it also cannot be used to enhance the
weight given to other evidence on the point.
It is more sensible to treat prior statements, once they are admissible, and whether they
are consistent or inconsistent with the witness‘s testimony, as being like any other
statements: admissible to prove the truth of what they assert. Constraints on their
admissibility are necessary to confine the evidence within manageable bounds, but once
admissible the availability of their maker for cross-examination should remove the need for
a rule rejecting them as proof of their truth.
So, what of the point made in the quotation from Divitaris in para 7 of Stirling? If the prior
statement is alleged to have been a lie, its maker (the witness) can be cross-examined to
show that. If cross-examination cannot undermine the truth of the prior statement, why
should it not be admissible to prove its truth?
In New Zealand there is currently some uncertainty over whether s 35 of the Evidence Act
2006 has made prior statements evidence as proof of their truth. The Law Commission
apparently intended them to be evidence of their truth, but there is a first instance decision
holding that they are only proof of the witness‘s consistency. My own view is that the
section is clearly intended to make prior consistent statements admissible, in certain
situations, as proof of their truth. Subsection (2) allows such statements to be used, inter
alia, to respond to a challenge to the witness‘s accuracy, and subsection (3) refers to
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circumstantial reliability of the prior consistent statement.

Thursday, March 27, 2008

Benign irrationality
Juries don‘t give reasons, so why should judges?
The latest case on the proviso, the High Court‘s decision in AK v Western Australia [2008]
HCA 8 (26 March 2008), is another example of when an error at trial amounts to a
―substantial‖ miscarriage of justice. Miscarriages of such magnitude cannot be cured on
appeal by application of the proviso. In AK the trial had been by judge alone, and the judge
had not given reasons for his verdict. Statute required that reasons be given. This failure
was held, by a 3-2 majority, to be a substantial miscarriage of justice and a new trial was
ordered.
Two majority judgments were delivered. Gummow and Hayne JJ jointly held that Weiss v
R (noted here 16 January 2006) and Wilde v R [1988] HCA 6 were not exhaustive of the
situations that can give rise to a substantial miscarriage of justice. Here, the failure to give
reasons for the verdict meant that the trial was not conducted according to law and that the
miscarriage was therefore substantial (para 58). It was not to the point to ask whether the
evidence supported the verdict.
This does not quite explain why the miscarriage was ―substantial‖ as opposed to one that
could be cured by the proviso if inspection of the evidence showed that the verdict was
reasonable. Minor errors can mean that a trial was not according to law without it being
necessary to quash the conviction. The other majority judgment, by Heydon J, went into
the meaning of a substantial miscarriage in more detail.
The judgment of Heydon J is a forceful reminder of the advantages of trial by jury, and the
resulting need to compensate for loss of those when trial is by judge alone. Footnote 75 is
well worth a glance, for phrases in derogation of juries, eg many jurors are ―unaccustomed
to severe intellectual exercise or to protracted thought‖. But juries bring a ―benign
irrationality‖ (para 97) to the proceedings. Quoting from Lord Devlin‘s Trial by Jury (revised
ed, 1966), Heydon J lists the five advantages of jury trials (para 93 – 97), and holds that it
is necessary closely to observe the safeguards provided in relation to judge alone trials
(para 98). The present case was one of extreme non-compliance with the requirement for
reasons, which went to the root of the proceedings (para 109).
Within this framework, Heydon J mentions the power of juries to return perverse verdicts
(para 97, and see notes on R v Wang 14 February 2005; R v Wanhalla 25 August 2006; R
v Krieger 26 October 2006), the dangers in fact-finding by judges (para 101), the twin
safeguards for the accused in the burden and standard of proof and the need for jury
unanimity or a very substantial majority (para 102), the mental discipline imposed on the
judge by the requirement for reasons (para 103 – 105 and 108), and the advantage that
appellate courts have in ascertaining the appropriate inferences from the primary facts that
have been determined by the judge in the context of the evidence that has been given
(para 106, 107).
This approach to the question of how to identify a miscarriage that goes to the root of the
proceedings takes us further than did the joint majority judgment, by saying that an
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example of this sort of miscarriage is one that, as here, prevents the appellate court from
carrying out the protective function that is designed to compensate for the loss of the jury.
But is this case an example of that sort of miscarriage? The dissenting judgment of
Gleeson CJ and Kiefel J acknowledges (para 17) that the appellant correctly pointed to the
breach of the statutory requirement that the judge must give reasons for the verdict.
Nevertheless, the magnitude of this error had to be assessed by its effect on the verdict.
Here, the issue was narrow: who had committed the offences, the defendant or his
brother? There was no evidence suggesting the brother was involved, and the judge‘s
finding that the offender was the defendant was supported by the objective circumstances
(para 27). The absence of reasons was not an obstacle to application of the proviso here.
So the dissenters were able to carry out the function of identifying the appropriate
inference from the evidence that had been given, without being hampered by the absence
of reasons for the verdict.
It is thus not necessarily persuasive to argue that an appellate court must have the judge‘s
reasons before it can carry out its role of compensating for the loss of a jury. Also
questionable are the advantages that Lord Devlin attributed to juries. His prose was, of
course, a fine example of the kind of eloquent rhetoric that now seems rather florid, and
each of his propositions needs to be tested by experiment.
This is not to suggest that non-compliance with a statutory requirement to give reasons
can be brushed aside. There has been a recent example of a seemingly technical error in
procedure rendering a trial void (see note on R v Clarke 7 February 2008 but contrast with
Ayles v R 29 February 2008). The upholding of formal constraints on the exercise of power
has its place, but it is fair to ask whether every failure to give reasons will inevitably
amount to a substantial miscarriage of justice.

Monday, April 14, 2008

The fairness of inequality
Should the defence always be given the same access as the prosecution has to the
criminal histories of people on the jury panel?
In R v King and Stevens [2008] NZCA 79 (10 April 2008) it was held that it was lawful for
the police to access the criminal records of potential jurors, and that it was lawful for this
information to be passed to prosecuting counsel. It was further held that where fair trial
concerns warrant it, such information must be disclosed to the defence. One member of
the Court, Robertson J, held that the defence should always be given this information, but
the majority (William Young P and Chambers J) took a more restrictive approach, giving as
examples of where disclosure to the defence would be appropriate (para 125):
―(b) Counsel for an accused serving police officer may wish to exclude any juror who may
be thought to have an anti-police attitude. …
―(c) Counsel for a man accused of murdering a burglar and who is running self-defence
and provocation may prefer a jury which does not include too many convicted burglars.‖
The general requirement as formulated by the majority was (para 129):
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―…disclosure will be appropriate (and should be directed by the Judge if necessary) where
a defendant can point to some likelihood that, in the context of the particular case, jurors
with criminal histories may have an adverse predisposition towards the defendant or the
defence which is to be advanced.‖
It is possible that prosecutors will be inclined to cite the specific instances mentioned in
para 125 as if they were the only sorts of circumstances in which this general requirement
applies, namely where the potential juror may be biased against the accused.
How, then, did the majority on this point justify inequality in automatic access to this
information? After all, the Solicitor-General had, in argument, conceded that the defence
should have the information automatically. The majority found this concession was over
broad (para 123). They noted the difference between jury-vetting, which they saw as the
exclusion of unfavourable jurors, and jury packing, the getting of a favourable jury. The
crucial reasoning is at para 127:
―A requirement that criminal history information about potential jurors be automatically
made available to the defence would equate the Crown purpose of seeking a jury which is
free of those with non-disqualifying but perhaps still serious criminal histories with a
defence desire (impractical of achievement though it may be) that a jury include people
with such convictions. As far as we are aware, and leaving aside some obiter dicta in R v
Sheffield Crown Court, Ex parte Brownlow [1980] QB 530 (CA), no Court has been
prepared to proceed on that basis. Instead, courts in New Zealand (see Greening [1991] 1
NZLR 110 (Tipping J, HC), Watson CA384/99 8 May 2000 and Tukuafu [2003] 1 NZLR 659
(CA)), England and Wales (see Mason [1981] QB 881 (CA) and McCann (1990) 92 Cr App
R 239 (CA)) and Australia (see Katsuno (1999) 199 CLR 40) have rejected the contention
that there is anything inherently unfair in a defendant being tried by a jury where the Crown
prosecutor has had access to previous conviction histories for the purpose of exercising
rights of peremptory challenge (or the functionally equivalent right to direct potential jurors
to stand by).‖
This comes down to saying that it is OK for the Crown to want a jury that is not biased
against it, but in practice it has not been thought OK for the defence to want a jury biased
in its favour. Jury-vetting is acceptable, but jury stacking is not.
That may well be good policy, and the majority held that any change should be left to
Parliament. They emphasised an important point made by Robertson J (para 119, referring
to para 31): examination of the relevant legislative history shows that Parliament expressly
rejected a ban on jury-vetting by the prosecution. This does not quite justify the majority
position, however, because it is not to say that Parliament rejected defence access to the
same information as was obtained by the prosecution from the criminal history database.
Indeed, as all Judges noted (Robertson J at 89, William Young P and Chambers J at 116)
the New Zealand Law Commission (Juries in Criminal Trials) has recommended that the
defence should have automatic access to such information.
Should either side be allowed to vet, let alone try to stack? Peremptory challenges are not
allowed in England and Wales (as both judgments note), but should they be abolished?
While they are allowed, it seems wrong to impose traditional restraints on access to
information when responsible defence counsel would, these days, run the prospective
jurors‘ names through internet search engines (a point alluded to in para 98 of the joint
judgment). Official coyness about disclosure of well deserved convictions seems quaint,
especially as they must be disclosed in many situations where a person seeks a
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responsible position. Given that peremptory challenges are allowed, equal access to
information about prospective jurors should ultimately be adopted.

Friday, April 18, 2008

Straddling the point
By the slimmest of margins the Supreme Court of Canada has just avoided making an
awful mistake.
Evidence can be admissible without it having to support only one side of a case. This
elementary observation is plainly true. Many items of prosecution evidence may be
consistent with both the guilt and the innocence of the accused, and only when the whole
of its evidence is adduced may the prosecutor be able to say that this proves guilt beyond
reasonable doubt.
It is often possible to express the probative value of an item of evidence as a probability, or
a likelihood, of the proposition it is advanced to support. This can also be termed the
weight of the evidence.
In Gibson v R [2008] SCC 16 (17 April 2008) the accused was charged with driving with
excess alcohol in his system, and the issue was whether evidence that his real alcohol
level could have been somewhere in a range extending from below, to above, the statutory
limit, was admissible. The statutory scheme provided a presumption that the level was as
indicated in a test result, but this was rebuttable by evidence that tended to show that the
driver‘s level was below the limit.
The sort of evidence the defence wanted to rely on was called ―straddle evidence‖,
because it showed a range of possible levels that straddled the limit.
It should have been obvious that this evidence was no different from any other evidence
that has a greater or lesser tendency to support the defence in its aim of raising a
reasonable doubt. Plainly, where the evidence only has a slight tendency to support an
inference of innocence, and is more a basis for an inference of guilt, it will weigh in favour
of guilt. In such a case, it is likely to be insufficiently relevant to a defence proposition to be
admissible as defence evidence (while being admissible – if the prosecution had obtained
it, which of course here they hadn‘t – for the prosecution).
In Gibson the defence expert indicated a range between 40 and 105 (the limit is 80). The
majority held that this evidence was admissible: McLachlin CJ, LeBel and Fish JJ jointly,
and Binnie and Deschamps JJ jointly. However, although admissible, these Judges
differed on whether it was insufficient to raise a reasonable doubt. Binnie and Deschamps
JJ held that it was sufficient to do so as the ―prevailing direction‖ of the range was under
the limit. But the other three Judges who agreed on the admissibility point held that the
range of values and the extent to which the range exceeded the limit indicated that the
evidence was insufficient to raise a reasonable doubt.
The awful mistake was made by the minority, Bastarache, Abella, Charron and Rothstein
JJ (jointly, delivered by Charron J). They held that instead of being evidence in support of a
reasonable doubt, straddle evidence was an attack on the presumption itself, and was
therefore inadmissible. On this view, straddle evidence only tended to show that the
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accused fell into the range of people targeted by the legislation (para 33), and that it did
not tend to show that the driver in question was not in this range. In order to raise a
reasonable doubt, the driver could only adduce evidence of his actual alcohol
consumption.
It is difficult to see why evidence that supports an inference of innocence (to the extend
sufficient to raise a reasonable doubt) should be seen as an attack on the rebuttable
presumption itself. The reasons are given in para 32 (and see also 19 – 20), and
essentially come down to saying that Parliament must have taken into account the
possible range of actual alcohol levels in drivers‘ systems when it established the limit and
the rebuttable presumption, and so the presumption could only be rebutted by evidence
other than that based on metabolic rates of alcohol elimination in the population at large.
That, however, is to overlook the point that the evidence concerning the population at large
must relate to the facts of the case: to the driver and the amount of his actual consumption
(see McLachlin CJ, LeBel and Fish JJ at 58). Otherwise, the expert evidence has no
weight. The minority‘s mistake was to overlook the fact that it would be impossible for the
defence to rebut the presumption by evidence of the driver‘s consumption, without also
adducing evidence of the level of alcohol that one would expect to find, and that could only
be based on evidence from the population a large which would inevitably involve
metabolism.
Imagine that the defence called evidence that satisfied the minority‘s criterion: that the
driver‘s level fell within a range that was entirely below the limit. The prosecution might
then seek to rebut this by calling evidence that his range straddled the limit. Why should
straddling evidence be allowed to prove the driver was over, but not under, the limit? The
alternative, that neither side should have recourse to straddling evidence, would be
untenable because it would prevent the prosecution contesting the defence evidence.
But that‘s not all. None of the judgments refer to the correct way in which the proposed
evidence would be given. In accordance with Bayes‘ Theorem, the expert should present
the findings as a likelihood ratio: the probability of getting the results, given that the
defendant was guilty, divided by the probability of getting the results, given that he was not
guilty. The findings concerning straddling are only part of the data behind the result that
the expert should report to the court. The minority‘s restrictive approach would limit expert
testimony to occasions where the testing indicated a very low posterior ratio of probability
of guilt to probability of innocence, and this would be inconsistent with the presumption of
innocence and the requirement that the defence only raise a reasonable doubt.
As an alternative to the rebuttable presumption, Canada may find more attractive the
approach adopted in jurisdictions where there is a conclusive presumption. In para 76
LeBel J mentioned the issue of limitation on the presumption of innocence, but it is clear
that such limitation would be demonstrably justified in a free and democratic society. That
is the test in New Zealand under s 5 of the Bill of Rights, and we have a conclusive
presumption in this context: s 77 Land Transport Act 1998; no one has as yet argued that
this is unjustified.
And on a completely different matter, dicta in this case (para 50 – 51) illustrate a point that
has been of some interest in another context: a requirement that the defence ―show‖
something, in order to rebut a presumption, is not the same as a requirement that the
defence ―prove‖ that thing. The defence can ―show‖ the thing (innocence) by raising a
reasonable doubt, and this is not the same as ―proving‖ it. See Hansen v R (noted here 20
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February 2007).

Monday, April 21, 2008

And then there were ten ...
Again the New Zealand Supreme Court has worked its way around the statutory
prohibition on reviewing a judge‘s exercise of discretion to continue a trial with only 10
jurors: Wong v R [2008] NZSC 29 (18 April 2008). The earlier occasion on which the Court
did this was Rajamani v R (noted here 24 August 2007).
The statutory prohibition on appellate review of the exercise of this discretion is in s 374(8)
of the Crimes Act 1961, and the discretion to continue a trial with 10 jurors is in s 374(4A):
―(4A) The Court must not proceed with fewer than 11 jurors except in the following cases:
(a) If the prosecutor and the accused consent:
(b) If the Court considers that, because of exceptional circumstances relating to the
trial (including, without limitation, the length or expected length of the trial), and
having regard to the interests of justice, the Court should proceed with fewer than
11 jurors; and in that case—
(i) The Court may proceed with 10 jurors whether or not the prosecutor and
the accused consent:
(ii) The Court may proceed with fewer than 10 jurors only if the prosecutor
and the accused consent.
…
―(8) No Court may review the exercise of any discretion under this section.‖
Repeating the approach in Rajamani, namely distinguishing between the ―assessment‖ of
whether the facts amounted to exceptional circumstances, a matter that could be reviewed
on appeal, from the judge‘s ―consideration‖ that the trial should continue with 10 jurors, a
discretion that could not be reviewed on appeal because of subsection (4A)(8), the Court
held that exceptional circumstances did not exist here.
This was a 4 week trial, a length not out of the ordinary, although the retrial would be
shorter because certain defence applications had been resolved, interpreters were
needed, there were 41 witnesses (30 giving oral evidence), there were no complainants to
consider (this being a drug trial), there was no real likelihood of witnesses being
unavailable, and it would not be particularly difficult for the system to accommodate a
retrial.
No one will say so, but this is an example of the Court rendering ineffective an unjust
legislative provision. The Court has no power to declare a statute invalid, or to refuse to
apply a statute, and there is not even a statutory power to declare that a statute is
inconsistent with the Bill of Rights, although such a power is asserted (Hansen v R
illustrates this, noted here 20 February 2007). Section 374(8) could plainly be unjust, as a
decision to continue a trial with 10 jurors without the consent of the defence would, if
wrong, be a substantial miscarriage of justice; it is essential that a wrongful continuation of
such a trial be able to be corrected on appeal. Therefore the Court interprets the wide
terms of subsection (8) narrowly, by limiting ―any discretion‖ to the decision that is made
once exceptional circumstances exist.
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This approach to the phrase ―exceptional circumstances relating to the trial‖ in subsection
(4A)(b), treating it as an assessment of facts, not as a discretion, is also applicable to the
other phrase in (b), ―the interests of justice‖. If the judge incorrectly assesses (or, in the
terms of the subsection, has regard to) the interests of justice, that too should be able to
be corrected on appeal. Since the position that the court ―considers‖ to arise from its
assessments, in (4A), will be consistent with those assessments, there is really nothing in
(4A) that cannot be reviewed on appeal.
It could be said that there is a residual discretion in the appellate court to intervene
wherever necessary to prevent a substantial miscarriage of justice. This is how it was put
in R v Hookway [2007] NZCA 567 at para 136. But this jurisdictional approach is less
powerful, in this context, than the interpretative one, because it is at the mercy of what the
statute leaves as ―residual‖. That itself is a matter of interpretation.

Thursday, April 24, 2008

Spot the difference
The actual and potential harm caused by an offence is a significant consideration in
sentencing. It would be natural to expect that drug offending carries various levels of harm,
and that the nature of the drug and its quantity are relevant to assessing the harm caused
by a particular offence. However, in the absence of specific legislative guidance, it may be
difficult to convince a court that an offence in respect of one drug is less serious than the
same offence in respect of another drug.
In Adams v R [2008] HCA 15 (23 April 2008) this argument was presented but the Court
held that there was an insufficient foundation, legal or factual, for it to be considered.
Gleeson CJ, Hayne, Crennan and Kiefel JJ jointly, after a slightly inaccurate summary in
para 3 (inaccurate in that the contrast between the two legislative schemes mentioned
there is not as great as suggested because harm-based arguments are available under
each, and the classification of MDMA in New Zealand is not as the Court was advised),
observed that there are difficulties in contending that offending involving one drug in a
particular category poses more or less harm than the same offending involving another
drug in that category:
―[9] The appellant's entire argument is based on the factual assertion that ‗MDMA ... is less
harmful to users and to society than heroin.‘ The quantities in contemplation for the
purposes of that comparison are unspecified. How much MDMA is being compared with
how much heroin? Other aspects of the meaning of the proposition are equally unclear.
Harm to users and society is a protean concept. Counsel had understandable difficulty
explaining exactly what the proposition means, let alone demonstrating, by evidence
available to the sentencing judge or matters of which a court could take judicial notice, that
it was true. What kinds of user, and what kinds of harm to society, are under
consideration? The social evils of trading in illicit drugs extend far beyond the physical
consequences to individual consumers. As the Victorian Court of Appeal pointed out in R v
Pidoto and O'Dea [2006] VSCA 185; (2006) 14 VR 269 at 282 [59], ‗questions arise as to
whether the perniciousness of a substance is to be assessed by reference to the potential
consequences of its ingestion for the user, or its effect upon the user's behaviour and
social interactions, or the overall social and economic costs to the community.‘
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Furthermore, in relation to some of these matters, scientific knowledge changes, and
opinions differ, over time. Generalisations which seek to differentiate between the evils of
the illegal trade in heroin and MDMA are to be approached with caution, and in the present
case are not sustained by evidence, or material of which judicial notice can be taken.‖
In New Zealand there has been some recognition of differences between drugs of the
same class. In Albon v R 26/6/96, CA544/95 a scientific report was used to compare the
potency of MDA with other class A controlled drugs, and in R v O’Donnell 1/8/96,
CA101/96, a distinction was recognised between drugs of class A, according to whether
they were addictive or non-addictive. But in R v Stanaway [1997] 3 NZLR 129; (1997) 15
CRNZ 32 (CA) it was held that the criminality must be assessed in the circumstances of
each particular case and that potential for addiction may not be the predominant measure
of perniciousness in the light of physical and psychological effects and other social
considerations. In R v Arthur [2005] 3 NZLR 739; (2005) 21 CRNZ 453 (CA), the Court
recognised, at para 13, that the distinction between the hallucinogenic and the nonhallucinogenic Class A drugs may be relevant, and for the purposes of the case
recognised that methamphetamine was non-hallucinogenic.
The point made by the High Court of Australia in Adams v R is that submissions of this
nature must be supported by evidence, before the court will even begin to grapple with
how it should make distinctions between similar offending in respect of different drugs.

Thursday, April 24, 2008

Strength, rights, remedies
Sometimes, rights may be strong, but remedies weak.
Virginia v Moore [2008] USSC 06-1082 (23 April 2008) illustrates strong State rights, weak
State remedies, and weak Constitutional rights.
In the circumstances that were held to exist, State law required a police officer to issue a
summons, and not to arrest, Mr ―Chubs‖ Moore, who had been apprehended driving while
his licence was suspended. Instead, he was arrested for that offence. After a little delay,
over which he did not complain in this appeal, he was searched and 16 g crack cocaine
was found in his possession. He was charged with possession of the drug with intent to
distribute it, and eventually he was sentenced to 5 years‘ imprisonment. The Virginia
Supreme Court held that since the arrest was unlawful, the search violated the Fourth
Amendment, and the evidence should have been ruled inadmissible.
To avoid the unpalatable conclusion that the evidence had to be excluded, the US
Supreme Court applied a line of its cases and held that, notwithstanding the illegality of the
arrest in Virginia State law, the arrest was constitutionally reasonable.
The reasoning here is that, while the State may give its citizens protections greater than
those required by the Constitution, that does not affect the interpretation of the Fourth
Amendment. Scalia J (Roberts CJ, Stevens, Kennedy, Souter, Thomas, Breyer and Alito JJ
joining – Ginsburg J concurred separately) put it this way:
―In a long line of cases, we have said that when an officer has probable cause to believe a
person committed even a minor crime in his presence, the balancing of private and public
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interests is not in doubt. The arrest is constitutionally reasonable….e.g., Devenpeck v.
Alford, 543 U. S. 146, 152 (2004); Gerstein v. Pugh, 420 U. S. 103, 111 (1975); Brinegar v.
United States, 338 U. S. 160, 164, 170, 175–176 (1949).
― Our decisions counsel against changing this calculus when a State chooses to protect
privacy beyond the level that the Fourth Amendment requires. We have treated additional
protections exclusively as matters of state law. In Cooper v. California, 386 U. S. 58
(1967), we reversed a state court that had held the search of a seized vehicle to be in
violation of the Fourth Amendment because state law did not explicitly authorize the
search. We concluded that whether state law authorized the search was irrelevant. States,
we said, remained free ―to impose higher standards on searches and seizures than
required by the Federal Constitution,‖ id., at 62, but regardless of state rules, police could
search a lawfully seized vehicle as a matter of federal constitutional law.‖
The discussion has thus shifted from the lawfulness of the arrest (unlawful in State law, but
lawful in Federal law) to the reasonableness of the search. In Virginia State law, improperly
obtained evidence is, according to Scalia J, not usually excluded, which is why Mr Moore
was convicted. He was arguing that the generous protections given to individuals by
Virginia‘s law should be accompanied, not by a balancing exercise, but by a ―bright line‖
rule excluding the evidence.
Scalia J held that the search was not unconstitutional, and added:
―If we concluded otherwise, we would often frustrate rather than further state policy.
Virginia chooses to protect individual privacy and dignity more than the Fourth Amendment
requires, but it also chooses not to attach to violations of its arrest rules the potent
remedies that federal courts have applied to Fourth Amendment violations. Virginia does
not, for example, ordinarily exclude from criminal trials evidence obtained in violation of its
statutes. … Moore would allow Virginia to accord enhanced protection against arrest only
on pain of accompanying that protection with federal remedies for Fourth Amendment
violations, which often include the exclusionary rule. States unwilling to lose control over
the remedy would have to abandon restrictions on arrest altogether. This is an odd
consequence of a provision designed to protect against searches and seizures.‖
So, Mr Moore‘s argument for strong remedies for strong rights was defeated by the Court‘s
preference for strong remedies for weak rights.

Friday, April 25, 2008

Criminal and civil self-defence
Some comments on the difference between self-defence in criminal and civil law are worth
noting here. They occur in a civil action in battery: Ashley v Chief Constable of Sussex
Police [2008] UKHL 25 (23 April 2008).
The relevant issue was whether in civil law it is necessary that a belief in the need to use
any force in self-defence has to be a reasonable belief. Broadly, in criminal law
reasonableness on this point is not necessary, it being sufficient that the belief was
honestly held. In criminal law (again, generally) reasonableness does have a role in selfdefence, by limiting the amount of force permitted to reasonable force. The move to
subjectivity on the element of belief came, as Lord Neuberger notes at para 88, as a result
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of the work of the Criminal Law Revision Committee, and, while having some persuasive
value outside criminal law, is not necessarily applicable.
Lord Bingham observer, para 3, that the ends of justice differ in criminal trials and civil
actions. This was elaborated by Lord Scott at 17 – 18:
―… One of the main functions of the criminal law is to identify, and provide punitive
sanctions for, behaviour that is categorised as criminal because it is damaging to the good
order of society. It is fundamental to criminal law and procedure that everyone charged
with criminal behaviour should be presumed innocent until proven guilty and that, as a
general rule, no one should be punished for a crime that he or she did not intend to commit
or be punished for the consequences of an honest mistake. There are of course
exceptions to these principles but they explain, in my opinion, why a person who honestly
believes that he is in danger of an imminent deadly attack and responds violently in order
to protect himself from that attack should be able to plead self-defence as an answer to a
criminal charge of assault, or indeed murder, whether or not he had been mistaken in his
belief and whether or not his mistake had been, objectively speaking, a reasonable one for
him to have made. As has often been observed, however, the greater the
unreasonableness of the belief the more unlikely it may be that the belief was honestly
held.
―[18] The function of the civil law of tort is different. Its main function is to identify and
protect the rights that every person is entitled to assert against, and require to be
respected by, others. The rights of one person, however, often run counter to the rights of
others and the civil law, in particular the law of tort, must then strike a balance between the
conflicting rights. Thus, for instance, the right of freedom of expression may conflict with
the right of others not to be defamed. The rules and principles of the tort of defamation
must strike the balance. The right not to be physically harmed by the actions of another
may conflict with the rights of other people to engage in activities involving the possibility of
accidentally causing harm. The balance between these conflicting rights must be struck by
the rules and principles of the tort of negligence. As to assault and battery and selfdefence, every person has the right in principle not to be subjected to physical harm by the
intentional actions of another person. But every person has the right also to protect himself
by using reasonable force to repel an attack or to prevent an imminent attack. The rules
and principles defining what does constitute legitimate self-defence must strike the
balance between these conflicting rights. The balance struck is serving a quite different
purpose from that served by the criminal law when answering the question whether the
infliction of physical injury on another in consequence of a mistaken belief by the assailant
of a need for self-defence should be categorised as a criminal offence and attract penal
sanctions. To hold, in a civil case, that a mistaken and unreasonably held belief by A that
he was about to be attacked by B justified a pre-emptive attack in believed self-defence by
A on B would, in my opinion, constitute a wholly unacceptable striking of the balance. It is
one thing to say that if A's mistaken belief was honestly held he should not be punished by
the criminal law. It would be quite another to say that A's unreasonably held mistaken
belief would be sufficient to justify the law in setting aside B's right not to be subjected to
physical violence by A. I would have no hesitation whatever in holding that for civil law
purposes an excuse of self-defence based on non existent facts that are honestly but
unreasonably believed to exist must fail….‖
There was no disagreement about this. Lord Carswell added, at 76:
―…The criminal law has moved in recent years in the direction of emphasising individual
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responsibility. In pursuance of this trend it has been held in different areas of the criminal
law that it is the subjective personal knowledge or intention of the accused person which
has to be established: see, e.g., R v Morgan [1976] AC 182, R v Kimber [1983] 1 WLR
1118. So in the case of self-defence it has been held that that if a defendant is labouring
under an honest mistake, even if it is regarded as unreasonable, the defence is open to
him: R v Williams (Gladstone) [1987] 3 All ER 411. The function of the civil law is quite
distinct. It is to provide a framework for compensation for wrongs which holds the balance
fairly between the conflicting rights and interests of different people. I agree that that aim is
best met by holding that for the defence of self-defence to succeed in civil law the
defendant must establish that he honestly believed in the existence of facts which might
afford him that defence and that that belief was based upon reasonable grounds. …‖
Another aspect of this case is the decision whether to stay the civil action. The details
need not be considered here, but it was a policy decision, and as such it is notable that,
although there was some disagreement over this issue, both sides found support in dicta
of Cooke P (as he then was, subsequently Lord Cooke) in Re Chase [1989] 1 NZLR 325
(CA).

Saturday, April 26, 2008

Propensity evidence: admissibility and Bayes‘ Theorem
The High Court of Australia has given detailed consideration to how evidence of an
accused‘s propensity should be handled, in three jointly heard appeals: HML v R; SB v R
and OAE v R [2008] HCA 16 (24 April 2008).
The seven Judges delivered seven judgments. Unfortunately, and a trace of regret about
this is evident in the remarks of Kirby J at para 82, the issue of real general interest was
not unanimously decided because of the different approaches taken. This issue is, what
role, if any, the standard of proof beyond reasonable doubt has in connection with proof of
the alleged propensity.
The admissibility rule in Australia
I say that was the issue of general interest, because much of the judgment is concerned
with the nearly-extinct rule in Pfennig v R [1995] HCA 7, (1995) 182 CLR 461. This is, in
essence, a rule about the probative value that propensity evidence must have in the
context of a particular case before it can be ruled admissible. Only if the judge finds that,
assuming the propensity evidence is accepted as true, and assuming the other
prosecution evidence in the case is also accepted, the effect of the propensity evidence
would be to exclude any reasonable doubt that would otherwise exist about the accused‘s
guilt, can the evidence be said to have sufficient probative value to be admitted. This
affects the more generally applicable requirement that evidence must be excluded if its
probative value is outweighed by its illegitimately prejudicial effect, by replacing the
discretion with a rule (Gleeson CJ at 15). Hayne J discussed the application of this rule at
112 – 118. Gummow J and Kirby J agreed (41, 51).
Standard of proof of propensity evidence
It is often claimed that the only thing that needs to be proved beyond reasonable doubt in
a criminal trial is the guilt of the accused. Each element of the offence must be proved
beyond reasonable doubt. Policy has supported an evidential rule that the voluntariness of
a confession must be proved beyond reasonable doubt. It is by no means clear that
evidence of the accused‘s propensity has to be proved beyond reasonable doubt.
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Propensity evidence is, after all, a form of circumstantial evidence, and circumstantial
evidence does not carry a standard of proof. But the view favoured by Kirby J is that
propensity must be proved beyond reasonable doubt. He summarised the approaches of
the other members:
―82 … Heydon J considers that it is unnecessary to decide whether the criminal standard
of proof has a wider application in cases such as the present, because whatever the case,
the judges' summing up in each of the three appeals included a direction incorporating the
criminal standard [Reasons of Heydon J at [339], [376], [395]-[396]]. This is so,
notwithstanding that the ostensible purpose of these appeals was to settle that issue with
an authoritative statement by this Court. Crennan J endorses a principle similar to that
stated by Gleeson CJ [Reasons of Crennan J at [477]], although she ultimately relies on
the conclusion of Heydon J that directions incorporating the criminal standard were in fact
given in the trial of OAE [Reasons of Crennan J at [483]]. It is apparent from the analysis
of Kiefel J [See reasons of Kiefel J at [512]-[513]] that her Honour considers that, because
the relevant evidence was relied upon for a purpose other than "disclosing [OAE's] sexual
interest" in the complainant [Reasons of Kiefel J at [517]], a direction as to the criminal
standard of proof was not required.‖
Gleeson CJ held at 31 that the standard of proof beyond reasonable doubt applies only to
indispensable facts, and Crennan J at 477 agreed. Hayne J held at 196 that where
propensity evidence is admitted as an essential step in the reasoning (and Pfennig
indicates that, since it is the admissible propensity evidence that removes any reasonable
doubt about the accused‘s guilt, it is essential) it must be proved beyond reasonable
doubt.
Kirby J held that propensity evidence must be proved beyond reasonable doubt:
―[83] I support the conclusion of Hayne J. It is necessary and desirable for this Court to
resolve the issue concerning directions to be given on the standard of proof applicable to
evidence of "uncharged acts" for the guidance of trial judges and intermediate courts still
observing the common law in this respect. I would hold that wherever such evidence has
been admitted under the Pfennig test and is propounded as relevant to a step in reasoning
towards the accused's guilt of an offence charged, the jury must be told that they are to be
satisfied beyond reasonable doubt that such evidence has been proved before they
reason that the accused is guilty on the basis of it [Reasons of Hayne J at [132], [244]].
This is the essential quid pro quo for allowing such evidence to be placed before the jury at
all. It is mandated by considerations of law but also of basic fairness, considered in the
context of an accusatorial trial that still observes rules of particularity as to the offences
charged.‖
The Australian approach to propensity evidence was devised to avoid a perceived risk that
judicial directions on the proper use of such evidence will not necessarily be effective.
Hayne J put it this way at 116:
―… Judicial directions about use of such evidence have not hitherto been seen, and should
not now be seen, as solving that problem. The possible uses to which evidence of other
acts (which does not meet the Pfennig test) may be put are inevitably so intertwined that
they cannot be sufficiently disentangled to give useful instructions to the jury. And even if
the various uses of such evidence could be disentangled, that would leave unaddressed
and unanswered the further difficulty that the jury may attach more significance to the
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evidence of other acts than they should. That is why the solution that has been adopted for
so long by the common law, reflected in this Court's decision in Pfennig, is to limit the
circumstances in which evidence of other discreditable acts of an accused will be received
in evidence.‖
He summarised the Court‘s position on the standard of proof of propensity evidence that
demonstrated that the accused had a sexual interest in the respective complainant in
these appeals:
―[247] …It is important to recognise, however, that at least a majority of the Court
[Gummow J at [41], Kirby J at [63], Kiefel J at [506] and these reasons at [132]] is of the
opinion that "[i]n the ordinary course a jury would be instructed by the trial judge that they
must only find that the accused has a sexual interest in the complainant if it is proved
beyond reasonable doubt"….‖
Logical reasoning
Since the choice of the standard beyond reasonable doubt for propensity evidence is a
policy choice, it should not be criticised for being illogical. But it is illogical.
It imposes on the jury an ―if and only if, then …‖ form of reasoning: if and only if the
propensity evidence is true, then the accused is guilty on the present charge. It is more
appropriate to apply a logic of conditional probabilities to this situation (and, indeed, to
most decisions a jury has to make). In the absence of concessions or admissions,
certainties don‘t arise in trials. Even fingerprint evidence is given in the form of opinion,
and testimony involving any form of measurement inevitably involves a range of error. The
truth of testimony is appropriately thought of as a probability. Evidence of propensity will be
assessed by a juror as being more or less likely to be true, that is, as having a probability
of being true.
The majority approach in HML v R, requiring this probability to equate with beyond
reasonable doubt, is too restrictive. Conditional probability reasoning, as expressed in
Bayes‘ Theorem, involves considering the likelihood of getting the assessed probability of
the propensity, given the accused is guilty on the present charge, compared to the
likelihood of getting that assessed probability of the propensity, given that the accused is
innocent on the present charge.
This question of whether some or any facts need to be proved beyond reasonable doubt
before a verdict of guilty can be returned has given rise to controversy: see for example
Chamberlain v R (No 2) (1984) 153 CLR 521 (HCA), Shepherd v R (1990) 170 CLR 573
(HCA), Thomas v R [1972] NZLR 34 (CA), R v Puttick (1985) 1 CRNZ 644 (CA), R v Holtz
[2003] 1 NZLR 667; (2002) 20 CRNZ 14 (CA), R v Morin (1988) 44 CCC (3d) 193, and R v
MacKenzie (1993) 78 CCC (3d) 193 (SCC).
A point that has led to confusion is the need for a juror to be sure (beyond reasonable
doubt) of what fact he accepts; this is not to say that the fact itself establishes anything
beyond reasonable doubt. For example, a witness may say that on examination of a bullet
there is an 80% chance that it was fired from a specified gun. To require the juror to be
sure, beyond reasonable doubt, that the result ―80%‖ is correct, is not the same as
requiring the juror to be sure, beyond reasonable doubt, that the bullet came from that gun.
Once he has accepted the testimony, the juror can assess the likelihood of the result
―80%‖ being obtained, given that the accused is guilty, compared with the likelihood of
getting the ―80%‖ result, given that the accused is innocent.
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It is better, when trying to grapple with the role of proof beyond reasonable doubt, to think
of the reasoning as following the logic of conditional probabilities, rather than to use the
traditional metaphors of ropes and chains of reasoning. This is because they are too
vague. In HML v R the rope metaphor was not used by any of the Judges, but chains of
reasoning were spoken of.

Monday, April 28, 2008

What a cute doggie!
In R v Kang-Brown [2008] SCC 18 (25 April 2008) the accused got off a bus and his
behaviour caused an undercover police officer to suspect that he might have drugs in a
bag he was carrying. There were no reasonable grounds to search him. The officer got him
into conversation, then identified himself and asked if he would consent to a search of the
bag. An initial appearance of consent changed when the officer went to reach into the bag,
and Mr Kang-Brown pulled the bag away. The officer, as a result of this withdrawal of
consent, called over a dog handler, and the dog indicated the presence of drugs in the
bag. Seventeen ounces (0.476 kg) of cocaine was in the bag, and Mr Kang-Brown was
charged with possession of it for trafficking.
Of course, one can summarise the facts of a case in various ways. There is a risk in
casting them in the wrong light and departing from the findings in the court where they
were determined (see per Bastarache J, dissenting at 202).
But the essentials are that there were no sufficient grounds for a lawful search at the time
the decision was made to call the dog handler.
Some of the Judges in the Supreme Court of Canada wanted to change the law so that the
grounds for a search in these circumstances would more easily exist. This was because
the focus of the case was seen as the use of the sniffer dog (whose name is Chevy).
It is not inevitable that that should have been the focus of the case. There were elements
of illegality to the search before the dog was involved: the absence of grounds and the
(albeit brief) detention while the dog was brought over and put to work. In terms of the right
not to be subjected to unreasonable search, this did amount to a breach. One would
expect that to bring into play the balancing exercise necessary to determine the
admissibility of the evidence. Surprisingly, the evidence of this relatively (compared to the
breach of rights) serious offence was excluded by the majority McLachlin CJ, Binnie,
LeBel, Fish, Abella and Charron JJ.
It is no surprise, given the nature of law, that this mundane incident, with its trivial breach
of rights, was worked up into a huge legal controversy about the use of sniffer dogs in
public places. The focus became the common law legality of search by sniffer dogs: should
the Court decide this before Parliament does, and, if so, what grounds would make such
searches lawful? Plainly, reasonable grounds to believe would be too high, as the use of
the dog would be rendered superfluous and the search by the enforcement officer could
proceed. Mere suspicion may seem too low, once one has decided (as all Judges here
did) that the dog‘s action in sniffing does amount to a search, although Bastarache J was
prepared to come close to this with his proposal of a generalised suspicion as sufficient
grounds. The solution, reasonable suspicion, was favoured by McLachlin CJ, Binnie,
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Deschamps and Rothstein JJ. This did not appeal to the other four judges (LeBel, giving
the reasons of himself and Fish, Abella and Charron JJ), who did not think it appropriate to
downgrade the reasonable and probable cause requirement (para 16).
The difficulties arise once one says that the use of the dog was a search. On the facts
here it clearly was, because it was focused on the contents of a particular bag that, in
effect, the police had seized. But it does not follow that routine sniffing around people at a
transport hub amounts to search. Most people would think it was rather cute.

Monday, April 28, 2008

Gymnasium improprieties
Another case that got diverted to the irrelevant question of when the police can use sniffer
dogs is R v AM [2008] SCC 19 (25 April 2008), in which the Court‘s decision released the
same day, R v Kang-Brown (see last note), was applied.
Police officers carried out a search of a school with the permission of the headmaster who
had given them a long-standing invitation to do so. There were no reasonable grounds to
believe that drugs would be found on this particular day. The students were told by the
headmaster to remain in their classrooms during the search. Using a sniffer dog called
Chief, bags in the gymnasium were examined and Chief indicated that there were drugs in
a particular backpack.
The admissibility of the evidence - variously described as 10 bags of marijuana (para22), 5
bags (para 109) or several bags (para 154), allegedly in possession for trafficking, and
about 10 magic mushrooms, the subject of an allegation of possession simpliciter) – was
determined by balancing various policy matters. These do not need to be discussed here,
although they are of great public interest. It was held, in each of the courts in which this
case was considered, that the evidence was inadmissible.
On the misconduct side of the balance, the only relevant point could be the absence of
grounds for the search until the dog indicated the presence of the drugs. There is really no
other impropriety: the police were on the premises at the invitation of the occupier who
was undoubtedly in loco parentis, during school hours, in relation to the pupil whose bag
was searched. There is no need for grounds to exist when a search is carried out by
consent, so, on this view, there was no misconduct at all.
So, why did the SCC uphold the exclusion of the evidence? By finding that the Charter
rights of every student in the school had been violated (para 15). And,
―62 The backpacks from which the odour emanated here belonged to various members of
the student body including the accused. As with briefcases, purses and suitcases,
backpacks are the repository of much that is personal, particularly for people who lead
itinerant lifestyles during the day as in the case of students and travellers. No doubt
ordinary businessmen and businesswomen riding along on public transit or going up and
down on elevators in office towers would be outraged at any suggestion that the contents
of their briefcases could randomly be inspected by the police without ―reasonable
suspicion‖ of illegality. Because of their role in the lives of students, backpacks objectively
command a measure of privacy.
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―63 As the accused did not testify, the question of whether or not he had a subjective
expectation of privacy in his backpack must be inferred from the circumstances. While
teenagers may have little expectation of privacy from the searching eyes and fingers of
their parents, I think it obvious that they expect the contents of their backpacks not to be
open to the random and speculative scrutiny of the police. This expectation is a
reasonable one that society should support.‖
These remarks are controversial, and they contrast with those of the dissenters,
Deschamps and Rothstein JJ at 119, 128 – 140. The difference reflects how rights
arguments can become too abstract to remain in touch with societal needs.
This is not to say that exclusion of different things found would always follow in cases that
were, in other respects, similar. As Binnie J (delivering the judgment of himself and
McLachlin CJ) observed at 37, the seriousness of the detected offending is a relevant
consideration. Apparently, in this case, the risk posed to other pupils, and the likely
consequences of detection to the offender, did not outweigh the harm that would be
caused to the pupil by breach of what was held to be his privacy right in respect to the
contents of his backpack.
Opinions will vary about whether the Court has successfully ―bridged the gap between law
and society‖ (as Aharon Barak puts the judicial role in “The Judge in a Democracy” (2006))
or whether it has increased that gap.

Thursday, May 08, 2008

Tainted by inadmissible evidence?
If a judge tells a jury to ignore certain prosecution evidence, does that mean the wrongly
admitted evidence can‘t be used as grounds for appeal against conviction?
In Young v The State (Trinidad and Tobago) [2008] UKPC 27 (6 May 2008) there was a
confession and a dock identification, both being obstacles to acquittals on charges of
kidnapping and robbery. However, in directing the jury, the judge told the jury to ignore the
dock identification. That left the confession, which, after an unsuccessful voir dire, the
accused in evidence to the jury said was made as a result of threats from the police and in
any event was not true, and he called an alibi witness.
The Court of Appeal dismissed the appeal, holding that the direction to the jury to ignore
the dock identification made the giving of that evidence a dead issue. The Privy Council
disagreed with that approach: it was necessary carefully to consider the way the jury might
address the reliability of the confession. It was possible, at least in theory (but not, as it
turned out, here), that the effect of the dock identification, even if it was ignored as one
route to conviction, might influence the assessment of the reliability of the confession.
In this case, the Board held that the judge‘s warning to the jury was sufficient to prevent
that possible misuse of the evidence. This was not a situation where a Turnbull direction
would have been appropriate as it would have been ―confusing and potentially misleading‖
(para 20). The accused had not been deprived of a fair trial.
The Board cited, inter alia, Pipersburgh v R (Belize) (noted here 26 February 2008), but
did not cite Edwards v R (Jamaica) (noted here 26 April 2006) in which strong comments
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against dock identification had been made. The position seems to be (para 17 of Young):
―…The trial judge must give sufficient warnings about the dangers of identification without
a parade and the potential advantage of an inconclusive parade to a defendant, and direct
the jury with care about the weakness of a dock identification. Much may depend on the
circumstances of the case, the other evidence given and the run of the trial, so that it is not
possible to lay down a universal direction applicable to all cases.‖

Saturday, May 10, 2008

"As I said before ..."
The most subtle and troublesome rules of the common law concern the use that may be
made at trial of a witness‘s own out of court statements. These may be consistent with the
witness‘s trial testimony, or inconsistent with it. In R v Dinardo [2008] SCC 24 (9 May
2008), an appeal which was allowed on other grounds, the trial had been by judge alone
and the judge had misstated the law concerning the use that may be made of a
complainant‘s prior consistent statements.
The appeal was allowed on the grounds that insufficient reasons for his verdict were given
by the judge, causing the accused to be deprived of his right to be told the reasons he was
convicted (R v Gagnon, [2006] SCC 17), and of his right to meaningful appellate review (R
v Sheppard, [2002] SCC 26).
However, it is the use of prior inconsistent statements that is of interest here. Such
statements may be called ―narrative evidence‖. In a refreshingly unanimous decision,
delivered by Charron J, the Court quoted, at para 37, McWilliams’ Canadian Criminal
Evidence (4th ed. (loose-leaf)), at pp. 11-44 and 11-45:
―The challenge is to distinguish between ―using narrative evidence for the impermissible
purpose of ‗confirm[ing] the truthfulness of the sworn allegation‘‖ and ―using narrative
evidence for the permissible purpose of showing the fact and timing of a complaint, which
may then assist the trier of fact in the assessment of truthfulness or credibility‖.
It is quite possible that there may be someone who is able to understand that distinction,
but many more people will claim, falsely, to understand it. It is a distinction that has been
dropped in New Zealand, where the law of evidence was recently reformed: Evidence Act
2006.
Under this reformed law, a witness‘s out of court statements are not hearsay, and prior
consistent statements are, in the limited circumstances in which they are admissible,
evidence for the truth of their contents: s 35
In the USA (my thanks to Peter Tillers for this:) "Under the (US) Federal Rules of Evidence
the default rule remains that out of court statements of testifying witnesses are hearsay.
Under R 801(d)(1)(A) statements of testifying witness are "exempt" from the hearsay rule
only if the statements were made under oath in certain proceedings. The other exemptions
in subdivision (d) cover limited situations as well. This may not make sense but, for the
moment, that's the law in the federal courts of the United States and in the courts of the
most States of the United States. The Advisory Committee that drafted the Federal Rules
of Evidence (in the late 1960s and early 1970s) proposed that all prior inconsistent
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statements of testifying witnesses be made exempt from the hearsay rule but Congress
rejected this proposal by adding the words "and was given under oath subject to the
penalty of perjury at a trial, hearing, or other proceeding, or in a deposition" to Rule
801(d)(1)(A). Even some prior consistent statements remain hearsay: some years back
the US Supreme Court held that only those prior inconsistent statements that are offered
to "rebut an express or implied charge against the declarant of recent fabrication or
improper influence or motive" are exempt from the hearsay rule and that prior consistent
statements made after a motive for recent fabrication etc arose remain hearsay. See FRE
801(d)(1)(B). Moreover, even the Evidence Advisory Committee did not propose a blanket
exemption for pretrial statements of testifying witness; as in current Rule 801, the
remaining exemptions in Rule 801 pertain to (i) certain pretrial identifications and (ii)
admissions (including vicarious admissions of various kinds) and statements of
coconspirators. If these exemptions do not apply, the hearsay rule kicks in."
In Australia, where the uniform evidence provisions apply (Commonwealth, NSW, ACT,
Tas, NI and soon, Vic), hearsay includes a witness‘s out of court statements (eg, Evidence
Act 1995 (C‘th) s 59). However, as Jeremy Gans has reminded me, s 60 should render
prior statements admissible as proof of their assertions; the High Court has complicated
this a bit in Lee v R [1998] HCA 60, but broadly that‘s it. In Queensland they are
admissible for their truth too.
In the UK, pursuant to the Criminal Justice Act 2003, s 120(2), such prior statements are
evidence of the truth of what they assert.
In 1991 the New Zealand Law Commission in Preliminary Paper No 15 Evidence Law:
Hearsay, p 3 para 4 said of the distinction between using a prior statement as supporting
credibility, and using it to determine what actually happened, ―Explaining this to juries –
and expecting them to follow the instruction – is one of the more difficult aspects of the
hearsay rule.‖
R v Dinardo illustrates that explaining the rule to judges – and expecting them to follow it is difficult too.

Tuesday, May 13, 2008

Controlling the back-seat driver
Who makes the important technical decisions concerning the way a defence is to be run,
the accused or counsel representing him?
In Gonzales v United States [2008] USSC No 06-11612 (12 May 2008) the plurality
opinion, delivered by Kennedy J, contains the following observations (p 9):
―Giving the attorney control of trial management matters is a practical necessity. ‗The
adversary process could not function effectively if every tactical decision required client
approval.‘ Taylor v. Illinois, 484 U. S. 400, 418 (1988). The presentation of a criminal
defense can be a mystifying process even for well-informed laypersons. This is one of the
reasons for the right to counsel. See Powell v. Alabama, 287 U. S. 45, 68–69 (1932); ABA
Standards for Criminal Justice, Defense Function 4–5.2, Commentary, p. 202 (3d ed.
1993) (‗Many of the rights of an accused, including constitutional rights, are such that only
trained experts can comprehend their full significance, and an explanation to any but the
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most sophisticated client would be futile‘). Numerous choices affecting conduct of the trial,
including the objections to make, the witnesses to call, and the arguments to advance,
depend not only upon what is permissible under the rules of evidence and procedure but
also upon tactical considerations of the moment and the larger strategic plan for the trial.
These matters can be difficult to explain to a layperson; and to require in all instances that
they be approved by the client could risk compromising the efficiencies and fairness that
the trial process is designed to promote. In exercising professional judgment, moreover,
the attorney draws upon the expertise and experience that members of the bar should
bring to the trial process. In most instances the attorney will have a better understanding of
the procedural choices than the client; or at least the law should so assume. See Jones v.
Barnes, 463 U. S. 745, 751 (1983); see also Tollett v. Henderson, 411 U. S. 258, 267–268
(1973); cf. ABA Standards, supra, at 202 (‗Every experienced advocate can recall the
disconcerting experience of trying to conduct the examination of a witness or follow
opposing arguments or the judge‘s charge while the client ‗plucks at the attorney‘s sleeve‘
offering gratuitous suggestions‘). To hold that every instance of waiver requires the
personal consent of the client himself or herself would be impractical.‖
That case concerned the jury examination and selection procedure, but obviously these
remarks are of general application.
There will be times when, as defence counsel, one realises that the client would have a
much better chance if only his instructions were different. There is, importantly, an
obligation to follow the client‘s instructions and not to create a defence where none would
otherwise have arisen. Failure to conduct a defence in accordance with instructions can
give rise to a substantial miscarriage of justice eg R v Irwin [1987] 1 WLR 902; [1987] 2 All
ER 1085.
In Adams on Criminal Law the position is summarised, at CA385.13, as:
―Counsel‘s obligation to conduct the trial according to the accused‘s instructions carries
with it an obligation to take instructions where matters arise as to which counsel‘s current
instructions do not extend: R v Kerr 11/4/00, CA504/99. The requirement does not extend
to investigating in detail all possible defences so as to obtain the ―informed consent‖ of the
accused to the running of some alternative to that most open on the facts: R v Nicholson
8/10/98, CA439/97. Nor need counsel canvass with the accused all possible options,
including those which are tactically unsound or depend on matters solely within the
accused‘s own knowledge: R v Momo 23/7/02, CA115/02. Counsel is not required to
inform the accused that he or she has the right to insist on a particular course of action
being taken: R v Hookway [2007] NZCA 567, at paras 19 and 23.
―The accused will not be bound by concessions made without authority by counsel during
sentencing: R v Xie [2007] NZCA 571, at paras 6 and 7.‖

Tuesday, May 13, 2008

Fifteen years of illegal trials?
For fifteen or so years the statutory procedure for empanelling juries in the British Virgin
Islands has not been followed. In R v Clarke (noted here 7 February 2008) a trial was held
to be a nullity because an indictment had not been correctly signed. Was the British Virgin
Islands problem more profound?
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The Privy Council addressed this in DPP (Virgin Islands) v Penn (British Virgin Islands)
[2008] UKPC 29 (8 May 2008).
Here, the Registrar of the Court had not maintained a list from which an array of jurors was
summoned for jury service. From this array the trial jury (of nine) would be impanelled.
Instead of maintaining the jury list, the list of registered voters was used. The qualifications
for jurors and electors differed.
Constitutional lawyers will be thinking this was an opportunity for application of the ―de
facto doctrine‖, or, more precisely, the doctrine which holds valid, in certain situations, the
acts of officials who have not been lawfully appointed to office. This doctrine is particularly
useful in revolutions and coups, where an illegal government purports to appoint officials to
carry on the day to day business of the state. Although it was not necessary to apply this
doctrine here, the Board did make reference to it in paras 22-23.
No, here the solution was arrived at by reasoning consistent with that used in Clarke: if the
legislative intent was not that the consequences of a breach of the enacted procedure
should be a nullity, then, as long as everything was done in good faith, the proceedings
would not be invalid on that score:
―18. The modern tendency is no longer to seek to identify or distinguish between
mandatory and directory acts, but the Board's judgment in [Montreal Street Railway
Company v. Normandin [1917] AC 170] … underlines the need for careful examination of
the relevant legislation, to ascertain the purpose of statutory procedures for the
impanelling of an array and whether an intention should be attributed to the legislature that
non-compliance with such procedures should render a jury trial a nullity, irrespective
whether it may have occasioned potential unfairness or prejudice. The Board recognises
the seriousness of a criminal charge and the particular vigilance that the courts will exert to
maintain the fairness and integrity of criminal proceedings. But the Board considers that
there is scope for the reasoning in the Montreal Railway case in a criminal context.‖
These considerations come into play once there has been a trial at which no objection to
the procedure in question was made. Had such an objection been made at trial, the judge
may well have decided to quash the proceedings (para 33). But, where there is no reason
to think that there had not been a fair trial, quashing would only be appropriate if that was
the clear intention of the legislature.
Here, the legislation indicated a flexible approach was available to objections to the array
at trial: s 24 of the Jury Act 1914 provides
―24. Every application, made at a sitting of the High Court, for the quashing of an array,
shall be heard and determined by the presiding judge, and no array shall be quashed on
the ground of any formal defect, or of any breach of any of the provisions of this Act,
unless the presiding Judge is satisfied that it is expedient, on the merits and in the
interests of justice, that the array should be quashed.‖
The Board reasoned, para 35:
―Section 24 is not itself applicable on an appeal. It deals with applications to the presiding
judge before whom the applicant is to be tried. But its flexible focus on the interests of
justice assists to confirm the appropriate approach to the question which is in issue on the
Page 310

Mathias

Criminal Law Developments in Leading Appellate Courts

present appeal: whether the appellant's trial and conviction should be regarded as a nullity
or set aside and a fresh trial ordered. There is no suggestion that the trial judge or jury
were aware of the Registrar's default in his or her statutory duties. The Board does not
accept that the Registrar's awareness of the default equates with awareness on the part of
the judge or jury. There is no suggestion of any disadvantage or prejudice to the
respondent by reason of the defects in process which occurred. Any jurors' register would
have been very largely identical with the voters' list from which the array was in fact
selected. There is no suggestion that the array was not taken from the voters' list in a
manner which was comparably random to the way in which it should have been taken from
a jurors' register. There is no suggestion that any of the nine jurors who eventually served
at the trial did not meet the age and other qualifications in the Jury Act.‖
The conclusion was that there was nothing in the legislative intent to require the trial that
had occurred in these circumstances to be declared invalid.

Wednesday, May 14, 2008

Facts, fairness and the proviso
Once again the application of the proviso has come under the scrutiny of the High Court of
Australia: Gassy v R [2008] HCA 18 (14 May 2008).
Previous efforts at clarification of when a miscarriage may be regarded as substantial have
been noted here: see in particular Weiss v R (16 January 2006) and AK v Western
Australia (27 March 2008), and there are others (see Index).
Before the appellate court can apply the proviso, and dismiss the appeal against
conviction, it must be satisfied of two things: that the evidence properly admissible against
the accused established guilt beyond reasonable doubt, and, if it did, that the trial was fair.
In Gassy, the three majority Judges differed in the routes they took to conclude that the
proviso could not be applied here. Gummow and Hayne JJ jointly held that the evidence
could not be regarded by an appellate as establishing guilt beyond reasonable doubt.
Kirby J held that, although the evidence could well be held to establish guilt to that
standard (I reflect here his Honour‘s ―cusp‖ remark, mentioned below), the trial was not
fair.
Two miscarriages of justice were relied on by the appellant: the first, held not to be
relevant because its result favoured the appellant, was refusal of the trial judge to permit
the accused, who at all other times represented himself on the charge of murder, to have
legal representation for the limited purpose of conducting a voir dire. The second was the
―assistance‖ that the judge endeavoured to give the jury in overcoming an impasse after a
lengthy period of deliberation. The supplementary directions lacked balance because they
did not adequately mention the defence perspective on the relevant issues.
Interestingly, Gummow and Hayne JJ held that, although this supplementary direction was
an error, the question of whether the evidence could be said on appeal to have proved
guilt beyond reasonable doubt still had to be considered. This approach, reflected in para
31, is one of avoiding classifying some errors as ―fundamental‖ (para 33). It was, on this
view, necessary to examine what effect the error could have had on the outcome of the
trial (para 34). These Judges, therefore, were not holding that the misdirection itself was
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unfair. They noted that the jury had, before the impugned supplementary directions,
deliberated for more than a day and a half, and that therefore an appellate court would
have to be careful before concluding that guilt had been proved beyond reasonable doubt
(para 35). The inferences that the prosecution sought to persuade the jury to draw were
not compelled by the evidence (para 37), and there should be a retrial.
Kirby J, agreeing in the result, reasoned that the evidence of guilt was (virtually)
conclusive, but this was a case of trial unfairness and therefore the proviso could not be
applied. He agreed (para 46-47) with Gummow and Hayne JJ that there had been
miscarriages of justice in both the voir dire point (albeit that this was not determinative)
and the supplementary direction point. But he held that the supplementary direction lacked
impartiality (para 51) and that the question of the application of the proviso therefore arose
(para 57). He did not consider that the miscarriage of justice here was one which involved
―the presuppositions of a criminal trial‖ (para 61) - but at this point one must ask whether
use of this classification is appropriate, notwithstanding the authority for it – and he
proceeded to evaluate the strength of the evidence (para 69-91) and concluded that this
case was ―at the cusp‖: a very powerful prosecution case. This should be read bearing in
mind that, a retrial being ordered, it would be inappropriate for the appellate court to
actually say it thought guilt had been established beyond reasonable doubt. However, it
was clear form the events at trial that the impact of the supplementary direction on the jury
was significant, as they returned the guilty verdict shortly afterwards.
Kirby J does not go so far as to say the proof of guilt was conclusive, and he
acknowledges (para 99) that the jury had to make a number of factual judgments. The
Judge‘s assistance in the supplementary direction had, therefore, to be impartial and
should have referred to the defence perspective more than it did. Kirby J summarised his
approach by saying (para 105), after referring to the minority approach of Crennan and
Kiefel JJ:
―…It is enough for me to say that I place the highest value on the principle of manifest
judicial impartiality and neutrality. Those qualities were of cardinal importance given the
impasse that the applicant's trial had reached. In the end, this case stands for the principle
that, particularly in circumstances of jury disagreement after a long trial, the trial judge
must balance "ways forward" that lead to conviction with a reminder of those that lead to
the opposite outcome.‖
But in remarks that indicate he considered the prosecution case strong enough to support
the conviction, Kirby J concluded (para 106-107) by referring to dicta in Weiss and AK
concerning fundamental trial defects (as found here) which prevent application of the
proviso notwithstanding that the appellate court may consider guilt to have been proved.
It is unfortunate that the majority Judges differed in their approaches to the application of
the proviso here. Gummow and Hayne JJ obscure the primary importance of the right to a
fair trial by their treatment of the strength of the prosecution case, while Kirby J
emphasises it.

Friday, May 16, 2008

On being unable to communicate with one's self
Perceptions of trial fairness may depend on what is known about the accused‘s mental
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condition. An appellate court that does not know that the accused was suffering, while on
trial, from a mental disorder that made him incapable of adequately communicating with
his counsel, may assess the record of the trial and conclude that the trial was fair. Another
appellate court, armed with fuller information about the accused‘s mental condition, may
assess the same trial as having been unfair. Such unfairness would arise, not from the
course of the trial, but from the unfairness of making a person under mental disability
stand trial.
This occurred in Cumming v R [2008] NZSC 39 (15 May 2008). The Supreme Court
concluded (para 21):
―It is very clear to us that by reason of mental disorder Mr Cumming was under a disability
or, in terms of the present legislation, unfit to stand trial. For that reason there has been a
substantial miscarriage of justice. The appeal must therefore be allowed.‖
The Court did not refer to, and in particular did not criticise, the Court of Appeal‘s
assessment of the trial as being fair: [2005] NZCA 260. That Court had summarised its
view of the trial as (para 67):
―The reality of this case is demonstrated by the defence the appellant did conduct at the
trial. He did understand what he had to do and he put his defence in a way which left the
jury able to make fair assessments of the complainant as a witness, and also of the
appellant. The transcript shows that the appellant‘s conduct of his defence had elements
of confusion and other difficulties not unusual in litigants who represent themselves but no
more than that. There was a fair presentation of his defence to the jury so that no
considerations arise of the kind addressed by the Supreme Court in Sungsuwan v R
[2005] NZSC 57 at [48], [58] and [65] to [68].‖
The accused had represented himself at trial, having dispensed with the services of a
series of counsel. A psychiatric report, available to the Supreme Court but not to the courts
below, concluded that
―As Mr Cumming was acting as his own counsel the impact of his mental disorder was
even greater upon his functioning in court. Conducting a delusionally based defence and
with obvious impairments in his ability to process information, make appropriate inquiries
and respond to what was happening, Mr Cumming, as his own counsel, could be said to
be unable to communicate adequately with himself. Essentially both defendant and
counsel were mentally disordered in this situation.‖
This case highlights the need for accurate psychiatric diagnoses at an early stage, and the
need for review of those as a trial proceeds. The difficulty is that a person who is
advancing, albeit in a confused and irritating way, a coherent defence, may easily be
misdiagnosed as being fit to stand trial. A coherent defence may nevertheless be the
product of delusion and mental disorder. This case establishes that a person on trial has
the right to present a defence that is not the result of mental disorder, regardless of how
rational it may appear to be.

Friday, May 16, 2008

Multiplying the Crown's benefit from crime
Depriving an offender of the benefit he obtained from his offending was the subject of
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three related House of Lords decisions this week: R v May [2008] UKHL 28, R v Green
[2008] UKHL 30, and Crown Prosecution Service v Jennings [2008] UKHL 29 (all 14 May
2008).
The leading decision is May, where broad principles were stated for the interpretation of
the relevant legislation, the Proceeds of Crime Act 2002[UK] (para 48):
―(1) The legislation is intended to deprive defendants of the benefit they have gained from
relevant criminal conduct, whether or not they have retained such benefit, within the limits
of their available means. It does not provide for confiscation in the sense understood by
schoolchildren and others, but nor does it operate by way of fine. The benefit gained is the
total value of the property or advantage obtained, not the defendant's net profit after
deduction of expenses or any amounts payable to co-conspirators.
―(2) The court should proceed by asking the three questions posed above: (i) Has the
defendant (D) benefited from relevant criminal conduct? (ii) If so, what is the value of the
benefit D has so obtained? (iii) What sum is recoverable from D? Where issues of criminal
life style arise the questions must be modified. These are separate questions calling for
separate answers, and the questions and answers must not be elided.
―(3) In addressing these questions the court must first establish the facts as best it can on
the material available, relying as appropriate on the statutory assumptions. In very many
cases the factual findings made will be decisive.
―(4) In addressing the questions the court should focus very closely on the language of the
statutory provision in question in the context of the statute and in the light of any statutory
definition. The language used is not arcane or obscure and any judicial gloss or exegesis
should be viewed with caution. Guidance should ordinarily be sought in the statutory
language rather than in the proliferating case law.
―(5) In determining, under the Proceeds of Crime Act 2002, whether D has obtained
property or a pecuniary advantage and, if so, the value of any property or advantage so
obtained, the court should (subject to any relevant statutory definition) apply ordinary
common law principles to the facts as found. The exercise of this jurisdiction involves no
departure from familiar rules governing entitlement and ownership. While the answering of
the third question calls for inquiry into the financial resources of D at the date of the
determination, the answering of the first two questions plainly calls for a historical inquiry
into past transactions.
―(6) D ordinarily obtains property if in law he owns it, whether alone or jointly, which will
ordinarily connote a power of disposition or control, as where a person directs a payment
or conveyance of property to someone else. He ordinarily obtains a pecuniary advantage if
(among other things) he evades a liability to which he is personally subject. Mere couriers
or custodians or other very minor contributors to an offence, rewarded by a specific fee
and having no interest in the property or the proceeds of sale, are unlikely to be found to
have obtained that property. It may be otherwise with money launderers.‖
The results were that the Crown may obtain orders for confiscation of benefits that exceed
the total benefits derived by the offenders from the crime they jointly committed. This is
because each offender may – on appropriate facts - be treated as having joint ownership
of the proceeds. To ―benefit‖ from crime means to obtain property so as to own it, whether
alone or jointly, which ordinarily connotes a power of disposition or control.
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In submissions in Green there was some reference to what was argued to be a different
approach in Australia, Canada and New Zealand. There was no decision on whether there
was indeed such a difference (I suggest not, in NZ), but the House of Lords held that even
if there were a difference, legislation in other countries would not assist in interpreting the
meaning of the statute in question.

Thursday, May 22, 2008

Preventing statutory unfairness
It may sometimes be unjust for the courts to wait for the legislature to extend the law to
fully achieve its purpose. A stay of proceedings can be a means of avoiding an injustice
that the legislature, had it considered the position, would itself have sought to avoid.
In R v Asfaw [2008] UKHL 31 (21 May 2008) the majority (Lords Bingham, Hope and
Carswell) applied the stay of proceedings route to avoiding an injustice. The dissenters,
Lords Rodger and Mance, would on ordinary principles of statutory interpretation have
upheld the conviction.
Broadly, the appellant was a refugee who, in the course of escaping from Ethiopia, entered
the UK at Heathrow and, while at the airport, used a false passport to try to board a flight
to Washington DC. She was charged with two counts: using the false passport, and
attempting to obtain air services by deception. The first charge carried a defence pursuant
to legislation protecting refugees, while the second was not listed with the offences to
which that defence was available.
Both charges arose from the same facts. Lord Bingham was concerned about the purpose
of prosecuting the appellant for the second:
―31. The appellant … submitted that it was an abuse of the criminal process to prosecute
her to conviction under count 2. That submission calls for closer consideration. It was not
an abuse to prefer charges under both counts, since the respondent was entitled to
question whether the appellant was a refugee, and if she was not neither the article nor the
section could avail her. It is true that the two counts related to identical conduct and the
second count served no obvious purpose, but the court could ensure, on conviction, that
no disproportionate penalty was inflicted. If, however, the second count was included in the
indictment in order to prevent the appellant from relying on the defence which section 31
would otherwise provide, I would share the Court of Appeal's view (para 24) that there
would be strong grounds for contending that this was an abuse of process. It is not at all
clear what legitimate purpose was sought to be served by including the second count, and
it must be questioned whether there was any legitimate purpose.‖
Section 31 of the Immigration and Asylum Act 1999[UK] provides for the relevant defence
for refugees. The appellant had been acquitted on count 1, pursuant to this section, so
there was no doubt that she was a refugee. Lord Bingham continued:
―32. … if [as they did] the jury were to acquit the appellant on count 1 in reliance on section
31, it would be both unfair and contrary to the intention of the statute to convict her on
count 2. The Attorney General expressly recognised that additional offences might have to
be added to section 31(3), and when such offences, requiring addition to the list, arose in
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individual cases it would plainly be necessary to avoid injustice in those cases. There was
in my opinion a clear risk of injustice in this case if the jury were to acquit on count 1 but
convict on count 2.‖
But,
―33 … If the jury convicted the appellant on count 1, rejecting her section 31 defence, there
would have been no objection in principle to further prosecution of count 2. But the
appellant would be likely in that situation to have pleaded guilty (as she did in response to
the judge's ruling), and the question would arise whether further prosecution of count 2
could be justified: given that the judge had power to sentence the appellant to
imprisonment for 10 years on count 1, it could scarcely be suggested that his powers of
punishment were inadequate to reflect the appellant's culpability.‖
Lord Hope agreed (para 69), calling the omission of the count 2 offence from the offences
to which the relevant defence applied an ―oversight‖ (para 67).
The dissenters interpreted the legislation as requiring the appellant to present herself to
the UK authorities and to obtain valid travel documents if she wished to travel on to the
United States, so both charges were justified. There was, on this view, no need to address
the need for a remedy. On the majority approach, the appellant had still been fleeing from
persecution when she was at Heathrow. The difference between the conclusions of the
Law Lords here may not have occurred without this difference in perception of her
situation.
The majority approach is an illustration of how injustice that would arise from a literal
reading – and indeed from an ordinary and reasonable reading - of legislation can be
avoided by a stay of proceedings at an appropriate time. This could not be taken as an
illustration of the court refusing to enforce a statute, but it is a case where the unfair
consequences of application of a statute were rejected and avoided by the court‘s inherent
power to prevent an abuse of process.

Tuesday, May 27, 2008

The limits of comity
In Canada (Justice) v Khadr [2008] SCC 28 (23 May 2008) s 7 of the Canadian Charter of
Rights and Freedoms was applied extra-territorially. This was possible because Canadian
officials had participated in a procedure in the detention centre at Guantanamo Bay that
violated Canada‘s obligations at international law. This participation occurred when copies
of interviews that the Canadian officials had conducted at Guantanamo Bay with Mr Khadr,
a detainee, were handed over to the US authorities. The violation of fundamental human
rights protected by international law, arising from the procedures then in force at
Guantanamo Bay, was held to have occurred on the basis of the procedural failings
recognised by the United States Supreme Court in Hamdan v. Rumsfeld, 126 S. Ct. 2749
(2006) (noted here 30 June 2006).
―26. … The effect of the United States Supreme Court‘s holdings is that the conditions
under which Mr. Khadr was held and was liable for prosecution were illegal under both
U.S. and international law at the time Canadian officials interviewed Mr. Khadr and gave
the information to U.S. authorities. Hence no question of deference to foreign law arises.
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The Charter bound Canada to the extent that the conduct of Canadian officials involved it
in a process that violated Canada‘s international obligations.‖
Section 7 of the Charter provides:
―Everyone has the right to life, liberty and security of the person and the right not to be
deprived thereof except in accordance with the principles of fundamental justice.‖
Here, fundamental justice required that Mr Khadr be given, to facilitate his defence to
charges that were to be tried at Guantanamo Bay, copies of certain interviews. This was
analogous to, but not the same as, the disclosure obligation that would arise in a domestic
prosecution. The difference here is that the Canadian authorities were not prosecutors:
―32. … The scope of the disclosure obligation in this context is defined by the nature of
Canada‘s participation in the foreign process. The crux of that participation was providing
information to U.S. authorities in relation to a process which is contrary to Canada‘s
international human rights obligations. Thus, the scope of the disclosure obligation must
be related to the information provided to U.S. authorities.‖
The extent of this disclosure requirement was to be determined in accordance with s 38.06
of the Canada Evidence Act, which involves a judicial oversight procedure to protect
security and public policy considerations.
It is clear that even if the US SC had held the Guantanamo Bay procedures to be
legitimate, the SCC would not have been obliged to agree: para 25.
This case distinguished the facts of R. v. Hape, 2007 SCC 26 (CanLII), [2007] 2 S.C.R.
292, 2007 SCC 26 (noted here 11 June 2007), and applied dicta in that case on the limits
of comity:
― 18. … comity cannot be used to justify Canadian participation in activities of a foreign
state or its agents that are contrary to Canada‘s international obligations. It was held that
the deference required by the principle of comity ―ends where clear violations of
international law and fundamental human rights begin‖ (Hape, at paras. 51, 52 and 101,
per LeBel J.). The Court further held that in interpreting the scope and application of the
Charter, the courts should seek to ensure compliance with Canada‘s binding obligations
under international law (para. 56, per LeBel J.).‖
On the question of the material that should be disclosed here, while that was left to the
designated judge to determine, the SCC observed that confining it to the interviews that
had been given to the US authorities may not be sufficient for the conduct of Mr Khadr‘s
defence:
―34. … disclosure of an inculpatory statement shared with the U.S. authorities might
require disclosure of an exculpatory statement not shared to permit Mr. Khadr to know his
jeopardy and prepare his defence. It would seem to follow that fairness requires disclosure
of all records in any form of the interviews themselves — whether or not passed on to U.S.
authorities — including any transcripts, recordings or summaries in Canada‘s possession.
For similar reasons, it would seem to follow that Mr. Khadr is entitled to disclosure of
information given to U.S. authorities as a direct consequence of Canada‘s having
interviewed him.‖
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Sunday, June 01, 2008

The basics
Instructions given by judges to juries on how to approach issues of credibility in the context
of the burden and standard of proof are often the subject of appeals against conviction.
This occurred in R v JHS [2008] SCC 30 (29 May 2008).
In Canada the leading case on what instructions are appropriate (generally, but always
adaptable to the circumstances of a given case, so they are not in that sense mandatory)
is R v W(D) [1991] 1 SCR 742 SCC, at 757-758:
―A trial judge might well instruct the jury on the question of credibility along these lines:
―First, if you believe the evidence of the accused, obviously you must acquit.
―Second, if you do not believe the testimony of the accused but you are left in
reasonable doubt by it, you must acquit.
―Third, even if you are not left in doubt by the evidence of the accused, you must
ask yourself whether, on the basis of the evidence which you do accept, you are
convinced beyond a reasonable doubt by that evidence of the guilt of the accused.‖
…
―Nonetheless, the failure to use such language is not fatal if the charge, when read as a
whole, makes it clear that the jury could not have been under any misapprehension as to
the correct burden and standard of proof to apply . . . .‖
The appellate court approaches the adequacy of a challenged instruction by reading the
judge‘s remarks as a whole, to ascertain whether the jury could have been left in a
misapprehension as to the correct burden and standard of proof to apply.
In the circumstances in this appeal, the Supreme Court held that the judge‘s directions had
not misled the jury, and the appeal against the Nova Scotia Court of Appeal‘s quashing of
the conviction was allowed.
This case reminds me of two issues currently before the public in New Zealand: should the
prosecution be able to appeal against a quashing of a conviction (or, indeed, against a jury
verdict of not guilty); and, do juries, and the public, properly understand the burden and
standard of proof in criminal cases?
Prosecution appeals
The kind of appeal to the ultimate appellate court that occurred in R v JHS could not have
been brought in New Zealand. If the (first) Court of Appeal quashes a conviction, it may
order a re-trial, but otherwise the quashing is final. There is no prosecution right of appeal
to the Supreme Court against a refusal of the Court of Appeal to order a new trial.
The only way the prosecution can contest an acquittal is where a question of law was
reserved by the trial judge for the opinion of the Court of Appeal. Either side may ask for
such a question to be reserved, and if the judge refuses to reserve a question, either side
may apply to the Court of Appeal for leave to appeal against that refusal. Only the
convicted person may seek leave to appeal to the Supreme Court from the Court of
Appeal‘s decision on a question of law; the prosecution is limited (in this context) to
appeals to the Supreme Court on sentencing matters.
Page 318

Mathias

Criminal Law Developments in Leading Appellate Courts

This structure reflects the law‘s recognition of the finality of a verdict of not guilty.
Essentially, this is a policy recognition of the imbalance in resources available to a person
who is accused of a crime, and of the risk of oppression that repeated prosecutions would
bring. There is some retreat from this position, for example in the United Kingdom, where
acquittals for some serious offences may not be final (see Criminal Justice Act 2003[UK],
Part 10). Currently in New Zealand the Criminal Procedure Bill proposes to permit retrial
after an acquittal for an offence carrying a maximum penalty of 14 or more years‘
imprisonment if that acquittal is tainted by the commission of an offence against the
administration of justice, and if a judge of the High Court considers that a retrial is in the
interests of justice. This Bill is currently stalled as the National Party (the main opposition
party) refuses to support another of its reforms, the abolition in most cases of preliminary
(deposition) hearings. The proposed permitting of retrial after acquittal does not appear to
have attracted as much controversy in the legislature.
The tripartite direction and the burden and standard of proof
The equivalent of the Canadian R v W(D) instruction in New Zealand is the so-called
tripartite direction. An illustration is R v Turner [2007] NZCA 427, where the Court did not
criticise the trial judge‘s instruction which had been in these terms, addressing the three
possible effects of an accused‘s evidence:
―The first is that a jury accepts entirely the important parts of his evidence and where that
happens and if it happens here then obviously you are going to find this accused not guilty
without hesitation. If you accept that this young lady initiated the sexual activity, became
angry about some extraneous matter afterwards and has made up these allegations then
of course he is not guilty.
―The second possibility is that the accused‘s evidence might cause you reasonable doubts
about the things the Crown has to prove. Again, if you are in reasonable doubts about
what the Crown has to prove after hearing from the accused, then he is entitled to be
found not guilty.
―There is a third possibility about which you have to be careful. If you do not accept the
evidence of the accused about the material parts of these events, that does not
automatically mean he is guilty. Put the unacceptable evidence to one side. Remind
yourself who has got to do the proving. Go back to the evidence of the complainant and
ask yourself whether it satisfies you beyond reasonable doubt that her allegations are
true.‖
This direction is not mandatory. Where an accused has not given evidence in court but has
made a statement to the police which is given in evidence, the tripartite direction may not
be considered appropriate. In R v Martin [2007] NZCA 386 a more appropriate direction for
this situation was:
―Statements made and interviews given by the accused to the police and to customs
officers are not sworn evidence in the witness box, but they are part of the material for you
to consider. What you make of the truthfulness, accuracy and weight of those statements
made by the accused is for you to decide. In the same way that you may accept parts of
what a witness said in evidence, and not accept other parts, you may accept parts of what
was said in statements and not other parts.‖
That has to be accompanied, of course, by a proper direction on the burden and standard
of proof. This point was emphasised in R v Sturgeon 10/11/06, CA364/05:
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―[18] It is necessary to look at the summing-up as a whole, because the real issue is
whether there is any reasonable possibility that the jury might have misunderstood where
the burden of proof lay.‖
I have noted previously, in connection with R v Wanhalla (25 August 2006), that the Court
of Appeal does not require that the standard of proof be explained in terms of numerical
probabilities, and nor is it considered desirable to invite the jurors to liken it to personal
decisions they may have to make about very important matters in their own lives. (For
discussion of the need to explain beyond reasonable doubt in probabilistic terms, see the
article by Tillers and Gottfried, in Law Probability and Risk (2006) 5 135-157, and
comments at 159 and 167.) Understandably, there is considerable difference of opinion
about what ―proved beyond reasonable doubt‖ means. Not only are there differences in
perceptions of the appropriate level of proof, but there also appears to be widespread lack
of understanding about what an acquittal means. Currently there is a great deal of
discussion in New Zealand about acquittals in some high-profile cases. It is not unusual to
hear comments such as ―he was proved to be innocent‖ and ―the police should now try to
find the real offender‖.
One such high-profile case involved a father accused of killing his twin babies. The
defence at trial was that it was reasonably possible that the accused was not the killer but
that the twins‘ mother was. After the father‘s acquittal, there were calls for the police to
continue their investigation (nothing wrong with that) and, in the words of one commentator
(NZ Herald Thurs May 29, Opinion column),
―If she faced a trial, [the mother] might ultimately be found not guilty beyond reasonable
doubt. That is not the point; that is our system. On the evidence available, she should at
least be put before the court to let another jury decide.‖
These phrases ―be found not guilty beyond reasonable doubt … that is our system‖ betray
this misconception. Sad to say, that comment was made by a barrister. It‘s just sloppy
language, of course: he would instantly accept his error if it were to be pointed out to him.
Judges too are inclined to fall into such traps.

Tuesday, June 03, 2008

Laundering: proceeds and purpose
Another exercise in statutory interpretation involving the proceeds of crime and money
laundering (I have noted the three House of Lords decisions on this last month: see R v
May, R v Green, and Crown Prosecution Service v Jennings, all 16 May 2008) is United
States v Santos [2008] USSC No06-1005, 2 June 2008.
In Santos the issue was whether, in the context of the particular statute in question,
―proceeds‖ means ―profits‖. The majority held that yes, here it does. This was so in the
absence of a legislative history (or context) suggesting otherwise. Each possible meaning
of ―proceeds‖ was equally possible in the legislation, and the rule of lenity – that in such a
situation the meaning most favourable to the accused should be preferred – applied.
Justice Scalia, for the majority, wrote:
―Under either of the word‘s ordinary definitions, all provisions of the federal moneyPage 320
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laundering statute are coherent; no provisions are redundant; and the statute is not
rendered utterly absurd. From the face of the statute, there is no more reason to think that
―proceeds‖ means ―receipts‖ than there is to think that ―proceeds‖ means ―profits.‖ Under a
long line of our decisions, the tie must go to the defendant. The rule of lenity requires
ambiguous criminal laws to be interpreted in favor of the defendants subjected to them.
See United States v. Gradwell, 243 U. S. 476, 485 (1917); McBoyle v. United States, 283
U. S. 25, 27 (1931); United States v. Bass, 404 U. S. 336, 347– 349 (1971). This venerable
rule not only vindicates the fundamental principle that no citizen should be held
accountable for a violation of a statute whose commands are uncertain, or subjected to
punishment that is not clearly prescribed. It also places the weight of inertia upon the party
that can best induce Congress to speak more clearly and keeps courts from making
criminal law in Congress‘s stead. Because the ―profits‖ definition of ―proceeds‖ is always
more defendant-friendly than the ―receipts‖ definition, the rule of lenity dictates that it
should be adopted.‖
The Act considered here pre-dated other money laundering legislation, not applicable to
the present case, in which ―proceeds‖ is defined as being gross proceeds, consistently
with international treaty obligations.
Cynical defence lawyers might be inclined to think that the courts do everything possible,
these days, to avoid having to apply this rule of lenity by using a purposive interpretation
as a means of refusing to acknowledge statutory ambiguity.
In another decision on money laundering, Cuellar v US [2008] USSC No 06-1456 (2 June
2008) the Supreme Court held that the prosecution had failed to adduce evidence of one
of the elements of the offence charged. This was a form of laundering involving the
transportation of the money. The offence requires proof of both the fact of transportation
(about which there was no issue on this appeal) and that the accused‘s purpose was to
conceal the money. On the latter there was no proof of purpose in this case and the
conviction could not stand.
Cuellar is simply an analysis of the elements of an offence and an examination of the
adequacy of proof. It is quite likely that the corresponding legislation in other jurisdictions
will allow the same point to be made. For example, in New Zealand we have definitions of
―dealing‖ with property that include transporting it in the sense used in Cuellar, namely
taking it across a border (Crimes Act 1961, s 243(1); Misuse of Drugs Act 1975, s 12B(1)),
and laundering requires a purpose of concealment (s 243(4) and s 12B(4)). ―Conceal‖ is
also defined in the same sections, and this definition includes ―to conceal or disguise the
location‖ of the money. At first glance, it looks as if the accused in Cuellar was doing this:
he drove towards the Mexican border with money concealed in his vehicle. But, as
Thomas J, delivering the Court‘s decision, wrote:
――There is a difference between concealing something to transport it, and transporting
something to conceal it,‖ (478 F 3d 471 at 296-297 Smith, J., dissenting [in the Fifth
Circuit‘s rehearing en banc of the appeal in the present case]); that is, how one moves the
money is distinct from why one moves the money. Evidence of the former, standing alone,
is not sufficient to prove the latter.‖
The weakness of the evidence was significant to the result in this case: there was
insufficient to support an inference that the accused transported the money intending
thereby to conceal it.
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Wednesday, June 04, 2008

Deference?
Should the idea that appellate courts owe deference to lower courts in some areas apply
to sentencing? I think not, but the Supreme Court of Canada (with only Fish J dissenting)
has held that it does: R v LM [2008] SCC 31 (29 May 2008).
Deference, when accorded by a higher court to a lower court, is an acknowledgement that
the lower court is better placed to decide the point. It is often – indeed, usually – applied to
determinations of questions of fact: if a judge has seen and heard the witnesses, an
appellate court will be slow to depart from the findings of credibility and of fact made by
that judge. There may be times when it can be shown that the judge drew inferences that
were not justified, or that there was insufficient evidence to support the findings of fact, but
generally the deferential approach is appropriate.
Sentencing is a process that applies once facts have been found. The judge can set out
the facts and an appellate court can give the judge due deference on those. But that
should be the extent of deference. Deference should not apply to the sentencing judge‘s
perception of how serious the particular offending is in the context of other cases, and of
what weight to give matters of aggravation and mitigation. This is why appellate courts lay
down a process of reasoning for sentencing judges to follow: fix a starting point taking into
account the seriousness of the overall offending, including matters that aggravate or
mitigate that seriousness, having regard to decided cases and the purposes and principles
that statute requires to be considered, and then take into account matters personal to the
particular offender, to increase or decrease the final sentence that is imposed, again with
guidance from decided cases. This method helps to promote consistency, while at the
same time it recognises that identical cases will be unlikely to occur. It also enables an
appellate court to identify errors of principle and unreasonable assessments of the
appropriate sentence. It is inaccurate (notwithstanding dicta to the contrary) to describe
the sentencing judge as exercising a wide discretion if that is taken to mean that an
appellate court will not be alert to identify errors: the judge‘s choices must be made
according to law.
But in LM the majority claimed to be endorsing deference:
―35 This exercise of ensuring that sentences are similar could not be given priority over the
principle of deference to the trial judge‘s exercise of discretion, since the sentence was not
vitiated by an error in principle and the trial judge had not imposed a sentence that was
clearly unreasonable by failing to give adequate consideration to certain factors or by
improperly assessing the evidence ….‖
Perhaps, however, the position is not as bad as this ―deference‖ might suggest, because
there is a non sequitur here: the appellate court does not defer when deciding whether the
trial judge was wrong in principle, or whether the sentence was clearly unreasonable, so
the appellate court is in reality giving priority to the exercise of ensuring that sentences are
similar, while saying here that it isn‘t.
To give deference to an exercise of discretion, while at the same time checking that it is
not in error in principle or unreasonable, is a very artificial sort of deference. Fish J
(agreeing on everything except the deference point) pointed to the function of the court of
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first appeal:
―69 Courts of Appeal are indeed bound to recognize that trial courts enjoy a broad
discretion in sentencing matters. But they are required to intervene where the sentence
imposed at trial is shown to be unfit, within the meaning of the decided cases. And in
reviewing their decisions on a recognized ground, we should remain mindful that provincial
Courts of Appeal are endowed in sentencing matters with a supervisory jurisdiction that
this Court is not meant to share. As Lamer C.J. put it in M. (C.A.) 1996 CanLII 230
(S.C.C.), [1996] 1 S.C.R. 500, at para. 92: ―Appellate courts . . . serve an important
function in reviewing and minimizing the disparity of sentences imposed by sentencing
judges for similar offenders and similar offences committed throughout Canada.‖‖
He had also held,
―64. Parliament has now recognized in s. 718.2(b) of the Criminal Code that parity is a
principle that trial judges must consider in determining a fit sentence. Failure to do so
adequately thus amounts in itself to a reviewable error in principle: appellate intervention
does not depend, in my respectful view, on the existence of an additional error in principle
as well.‖
The Supreme Court did not explore in detail the Quebec Court of Appeal‘s treatment of the
facts, where it apparently found some reason to materially differ from the trial judge‘s
findings. That difference was the reason the majority in the Court of Appeal would have
reduced the sentence in this case. The Supreme Court‘s approach, emphasising
deference, leaves unresolved the issue of whether the trial judge‘s findings of fact were
supported by the evidence.
The case does make some other points: a maximum sentence is not reserved for only the
most serious cases imaginable, and the post-imprisonment period on supervised parole is
not relevant to determination of the duration of the relevant sentence of imprisonment.

Friday, June 06, 2008

The taint of impropriety
When does official impropriety cease to taint the subsequent obtaining of evidence? In
particular, when does an improperly obtained statement taint the subsequent obtaining of
another statement about the same matter? This was the topic under consideration in R v
Wittwer [2008] SCC 33 (5 June 2008).
The Supreme Court of Canada did not here need to make any new law: this case simply
required an application of the principles that have been recognised: it is not necessary that
there be a causal link between the improperly obtained evidence and the challenged
evidence, but any one or more of the following sorts of connection is sufficient to taint the
challenged evidence: a causal connection, a temporal connection, or a contextual
connection.
―21. In considering whether a statement is tainted by an earlier Charter breach, the courts
have adopted a purposive and generous approach. It is unnecessary to establish a strict
causal relationship between the breach and the subsequent statement. The statement will
be tainted if the breach and the impugned statement can be said to be part of the same
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transaction or course of conduct: R. v. Strachan 1988 CanLII 25 (S.C.C.), [1988] 2 S.C.R.
980 at p. 1005. The required connection between the breach and the subsequent
statement may be ―temporal, contextual, causal or a combination of the three‖: R. v. Plaha
2004 CanLII 21043 (ON C.A.), (2004), 189 O.A.C. 376, at para. 45. A connection that is
merely ―remote‖ or ―tenuous‖ will not suffice: R. v. Goldhart, 1996 CanLII 214 (S.C.C.),
[1996] 2 S.C.R. 463, at para. 40; Plaha, at para. 45.‖
Here, the accused had been interviewed three times. The first interview was improperly
conducted in that the accused was not informed of his right to legal advice. The second
interview, conducted immediately afterwards once the police realised their error, was
improperly conducted in that although the accused was advised of his right to counsel, no
opportunity to exercise it was given (also, the interview was not videotaped and the audio
tape was of poor quality). The police realised that these two interviews were of doubtful
admissibility – and indeed at trial the prosecution did not seek to adduce them against the
accused – so a third interview was conducted. The accused was given an opportunity to
obtain legal advice but he did not wish to do so, and he refused to answer questions,
simply referring the officer to the constable to whom he had spoken first. After more than
four hours of this refusal to answer questions, the officer decided he could only break the
impasse by speaking to the first interviewing officer. After this was done, the accused gave
the statement the admissibility of which was now challenged.
I can imagine that some courts would look at this broadly, saying that the failure to advise
the accused of his right to legal advice in the first interview (and the failure to facilitate the
obtaining of such advice in the second) did not matter, because, as it turned out, the
accused did not want to speak to a lawyer. That would be to improperly impose waiver on
the accused, because to be effective waiver must be informed and freely given and here it
was not informed at the time of the breach. Would the waiver argument be stronger if the
accused had said, when told of his right to legal advice in the second and third interviews,
―Yes, I know all about my rights to get legal advice before I talk to you, but I don‘t want to
speak to a lawyer‖?
In this case there were three connections between the impropriety and the obtaining of the
challenged evidence: there was a temporal connection (the accused had immediately
started to answer questions after the officer had returned from – apparently - speaking to
the first interviewer), a causal connection (the more than four hours of resistance to
answering questions was overcome), and a contextual connection (the gap between the
improperly obtained evidence and the challenged evidence was bridged by the
interviewing officer‘s association of the two statements in the third interview).
Therefore, the challenged evidence was tainted by breach of the Charter right, and the
Court, in a unanimous judgment delivered by Fish J, was satisfied that admission of the
evidence would bring the administration of justice into disrepute. A new trial was ordered.
The determination of when impropriety extends to the obtaining of subsequent evidence is
sometimes addressed as a question of whether the impropriety has sufficiently attenuated
so as to not taint the subsequent evidence. Causal analysis may be used here, but, as this
case illustrates, causation is not the only consideration.

Sunday, June 08, 2008
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Book Review: Scalia and Garner, ―Making your case‖ (2008)
Following a suggestion from my online book retailer‘s computer, I bought “Making Your
Case: The Art of Persuading Judges” by Antonin Scalia and Bryan Garner.
Both authors know their own minds, have strong opinions, and expect to be obeyed. And
rightly so, at least in the field covered by this short and highly readable book which is
mainly directed at appellate proceedings. Its advice on persuasion is also useful to trial
lawyers. The 115 points in numbered paragraphs cover general principles of
argumentation, legal reasoning, preparation of the documents, and presentation of oral
argument.
On a few points the authors make no secret of their disagreement with each other. Here
they are like Sumo wrestling Denny Cranes. Garner is OK with contractions (you can write
can‘t instead of cannot) but Scalia isn‘t. Garner thinks that ―he‖ can never mean ―he or
she‖, whereas Scalia thinks it can. Garner thinks that footnotes should contain only a bare
minimum of information, whereas Scalia wouldn‘t go that far but would agree that they
shouldn‘t contain new arguments. Garner thinks citations should be relegated to footnotes,
whereas Scalia prefers not to change established practice (although he would support
avoiding breaking up with citations sentences that could be rewritten to place those
citations at their ends).
Learning to write and speak correctly is important. There is a correct way to write.
Grammar does matter. Words have precise meanings. (Despite current trends in usage,
―begging‖ the question does not mean ―raising‖ the question or ―ignoring‖ the question, it
means circular reasoning – assuming as true the very thing in dispute.) What you read will
affect how you write, so read well. Throughout this book there are inset quotations, and the
relevant one here (para 29) is from the Rt Hon Lord Birkett, ―Cultivate the love of words
…‖.
Emotional restraint is essential: judges heartily dislike antagonism (para 19). Sound advice
for advocates, but apparently not applicable to the current judges of the Supreme Court of
the United States (including Scalia himself) whose occasional petulant cat-fighting at least
helps to keep readers amused.
Every barrister would find this book useful. And no, you can't borrow my copy.

Thursday, June 12, 2008

Lioness or Alsatian?
Does the standard of proof of a fact change according to the seriousness of its
consequences?
The common law recognises only two standards of proof: the balance of probabilities, and
beyond reasonable doubt. Lord Carswell made this observation yesterday in In re Doherty
[2008] UKHL 33 (11 June 2008) at para 23.
The standard of proof on the balance of probabilities does not vary according to the gravity
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of the issue: obviously, where something is inherently unlikely, it will be more difficult to
establish on the balance of probabilities that it happened, but the standard is the same as
for all cases where that standard of proof applies. Lord Carswell, with whom all the other
Law Lords agreed, cited at para 26 Lord Hoffmann‘s ―lion or Alsatian‖ illustration in para 55
of Secretary of State for the Home Department v Rehman [2001] UKHL 47, [2003] 1 AC
153:
―I turn next to the commission's views on the standard of proof. By way of preliminary I feel
bound to say that I think that a 'high civil balance of probabilities' is an unfortunate mixed
metaphor. The civil standard of proof always means more likely than not. The only higher
degree of probability required by the law is the criminal standard. But, as Lord Nicholls of
Birkenhead explained in In re H (Minors)(Sexual Abuse: Standard of Proof) [1996] AC 563,
586, some things are inherently more likely than others. It would need more cogent
evidence to satisfy one that the creature seen walking in Regent's Park was more likely
than not to have been a lioness than to be satisfied to the same standard of probability that
it was an Alsatian. On this basis, cogent evidence is generally required to satisfy a civil
tribunal that a person has been fraudulent or behaved in some other reprehensible
manner. But the question is always whether the tribunal thinks it more probable than not.‖
The standard of proof referred to in Doherty concerned an allegation of offending that had
been made about a person who had been sentenced to life imprisonment where the
ultimate issue was whether it was consistent with the safety of the community that he
again be released on parole. The House of Lords held that the tribunal, the Life Sentence
Review Commissioners, had correctly applied the standard of proof on the balance of
probabilities to this issue.
Lord Brown, agreeing with Lord Carswell, added that it was appropriate to highlight a
difficulty concerning the relevance of the consequences for a party if the issue was proved
against him: this should not be relevant to whether the standard of proof had been met.
The only relevant consideration was the inherent probability of the fact in issue. He
recognised however, para 48, that there are some dicta that suggest otherwise, particularly
B v Chief Constable of the Avon and Somerset Constabulary [2001] 1 WLR 340, per Lord
Bingham as LCJ at para 41, and that hold that where the issue has serious consequences
for the party adversely affected, the civil standard of proof becomes almost
indistinguishable from the criminal standard. As to this, Lord Brown observed:
― … I question whether it would not have been more logical and appropriate to have
decided that the making of the various orders calls for the criminal standard of proof to be
satisfied in the first place. Certainly, once it became established, as finally it was in In re H,
that there is no such thing as an intermediate standard of proof, logic surely demanded
that one standard or the other be applied and common sense dictates the rest.‖
Lord Neuberger agreed with Lord Carswell and also with Lord Brown, so this point has the
authority of at least two of the Law Lords in In re Doherty; the others (including Lord
Bingham) did not mention it.
Clarification of the fixed nature of the standards of proof does not clear up confusion about
when a standard of proof applies. Questions of admissibility of evidence depend on the
existence of facts, and it is not always clear whether a standard of proof of those facts
applies. In Jiang v R (noted here 5 July 2007) the New Zealand Supreme Court held that
admission of evidence pursuant to the co-conspirators‘ exception (also known as the
preconcert exception) to the rule excluding hearsay requires ―reasonable evidence‖ of the
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existence of the common enterprise and the participation of the relevant accused person in
it. How does ―reasonable evidence‖ compare with the ―balance of probabilities‖: is it a
higher or a lower standard? Is it a third standard of proof?
And when does any standard of proof apply? Some decisions are described as matters of
judgment not amenable to any particular standard of proof. Balancing exercises commonly
occur when the court has to compare the probative value of evidence against its
illegitimately prejudicial effect, and no particular standard of ―proof‖ seems to apply to that
exercise. Even recently established statutory schemes can be vague: for example the
exclusion of improperly obtained evidence can occur if the impropriety is proved on the
balance of probabilities and then if the court determines (no standard specified) that
exclusion would be a proportionate response to the impropriety: s 30 Evidence Act
2006[NZ].
Some people think it is inappropriate to apply a standard of proof to anything other than a
determination of fact. Many decisions are matters of judgment, about which all it can be
said is that the court must be ―satisfied‖. The Jiang approach is not saved by this, because
there the preconditions for admissibility are matters of fact, but one can more readily see
that in balancing probative value against prejudicial effect the court is exercising its
judgment. It will decide, for example, that the probative value of the evidence does
outweigh the risk of improper prejudice that would arise from its admission. The trouble is,
one can always ask, how sure of that are you?
In In re B (Children) [2008] UKHL 35 (11 June 2008) issues that overlapped those in In re
Doherty were considered. Lord Hoffmann made it clear, para 2, that sometimes a legal rule
requires a fact to be proved. Such a fact is called a fact in issue. Here, it was necessary to
decide whether a child was ―likely to suffer significant harm‖, and this, as Baroness Hale
(with whom all the other judges agreed) said, at para 22, is a prediction from existing facts.
The issue was, to what standard did those existing facts have to be proved? These were,
as Lord Hoffmann described them, facts in issue. The question was, what was the
standard of proof of them ―that is to say, the degree of persuasion which the tribunal must
feel before it decides that the fact in issue did happen‖ (para 4). It was the balance of
probabilities; there is only one civil standard of proof (para 13).
Lord Hoffmann carefully described the confusion that has occurred in the cases, and Lord
Rodger and Lord Walker expressed their agreement (and also agreed with Baroness
Hale). Essentially the confusion has concerned what Lord Nicholls meant in In re H
(above) when he referred to heightened probabilities being required for proof of unlikely
facts. Lord Hoffmann explained (para 12) that Lord Nicholls did not mean that where a
serious allegation is in issue the standard of proof required is higher, notwithstanding that
in R (McCann) v Crown Court at Manchester [2003] 1 AC 787, 812 Lord Steyn appears to
have thought he did.
Baroness Hale laid to rest the misconception about what Lord Nichols had meant (para
64):
―My Lords, … Lord Nicholls' nuanced explanation left room for the nostrum, "the more
serious the allegation, the more cogent the evidence needed to prove it", to take hold and
be repeated time and time again in fact-finding hearings in care proceedings …. It is time
for us to loosen its grip and give it its quietus.‖
And concluded (para 70):
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―… the standard of proof in finding the facts necessary to establish the threshold under
[the relevant legislation here] is the simple balance of probabilities, neither more nor less.
Neither the seriousness of the allegation nor the seriousness of the consequences should
make any difference to the standard of proof to be applied in determining the facts. The
inherent probabilities are simply something to be taken into account, where relevant, in
deciding where the truth lies.‖
While the composition of the Appellate Committees in the two cases decided yesterday
was different, with only Lord Scott being on both, there was obviously some discussion in
the tea room. Lord Carswell‘s assertion that the standard of balance of probabilities is finite
and unvarying (in In re Doherty, para 28) is in harmony with Lord Hoffmann‘s assertion that
there is only one civil standard (In re B (Children) at para 13) and with Baroness Hale‘s
rejection of the idea that this standard can shift according to seriousness of the either the
allegation or the consequences. In both cases there is support for the application of the
criminal standard of proof in civil cases where the consequences of the finding of the fact
in issue are particularly serious, but that would not be achieved by altering the level of
proof required to satisfy the civil standard, and these cases did not call for application of
the criminal standard.
The ECtHR has rejected the idea that stronger evidence is required to meet a specific
standard of proof where the issue is serious: Saadi v Italy [2008] ECtHR 179 at 140.

Friday, June 13, 2008

The travelling writ
An appreciation of the pioneering impact of Boumediene v Bush [2008] USSC No 06-1195
(12 June 2008) can be obtained from the closing remarks of Scalia J (dissenting, joined by
Roberts CJ, Thomas and Alito JJ):
―Today the Court warps our Constitution in a way that goes beyond the narrow issue of the
reach of the Suspension Clause, invoking judicially brainstormed separation-of-powers
principles to establish a manipulable ―functional‖ test for the extraterritorial reach of habeas
corpus (and, no doubt, for the extraterritorial reach of other constitutional protections as
well). It blatantly misdescribes important precedents, most conspicuously Justice
Jackson‘s opinion for the Court in Johnson v. Eisentrager. It breaks a chain of precedent
as old as the common law that prohibits judicial inquiry into detentions of aliens abroad
absent statutory authorization. And, most tragically, it sets our military commanders the
impossible task of proving to a civilian court, under whatever standards this Court devises
in the future, that evidence supports the confinement of each and every enemy prisoner.
―The Nation will live to regret what the Court has done today. I dissent.‖
It is the extension of the privilege of applying for the writ of habeas corpus to aliens abroad
that is the central point in the majority decision (Kennedy J, joined by Stevens, Souter,
Ginsburg, and Breyer JJ). But of more general interest to criminal lawyers are the reasons
that the procedural protections that are in place for detainees at Guantanamo Bay fall
short of what would be sufficient to displace the need for habeas corpus review.
These shortcomings are:
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Absence of legal representation
A presumption that the Government‘s evidence is valid
An absence of limits on the use of hearsay evidence deemed relevant and helpful
by the tribunal, rendering the opportunity to question Government witnesses more
theoretical than real
Limitations on a detainee‘s ability to rebut the Government‘s evidence
Inability to cure procedural defects by appeal process

These procedural defects create ―a considerable risk of error in the tribunal‘s findings of
fact‖ (Kennedy J at p 56), a risk too significant to ignore, especially as the detention is of
indefinite duration. Such errors would, in each case, go to the legitimacy of the detention;
without an adequate substitute for review by a court on habeas corpus, the statute
removing the privilege of the writ was unconstitutional.

Friday, June 13, 2008

"I didn't do it, but if I did ..."
CMT v R [2008] HCA 25 (11 June 2008) is another illustration of one of the irritating things
about multi-judge cases.
The joint decision of Gleeson CJ, Gummow, Crennan and Kiefel JJ reads very
convincingly, and we are left to wonder how anyone could dissent from its conclusion. The
existence of honest (and reasonable) mistake was held to negative an element of the
offence of having sexual intercourse with an underage person. But on the facts here the
accused had not raised the issue at trial. The conviction was upheld.
Turning to the almost inevitable dissent of Kirby J, which was not referred to in the joint
judgment, we see the case in a rather different light. Now it looks as though something
went wrong: although the accused had not given evidence, in his interview with the police,
that was part of the prosecution case, he had said he thought the girl was aged 16; that
would have amounted to an absence of the state of mind that was necessary for
commission of the offence. In Kirby J‘s view, the Court should have ordered a retrial.
What are we expected to think? Plainly, that the majority are right, but why?
Hayne J agreed with the joint judgment, that the trial judge had misdirected the jury but
that there was no substantial miscarriage of justice as no issue about the relevant mental
element was raised at the trial. He did not refer to Kirby J‘s reasoning. However, he does
explain his basis for concluding that the issue of knowledge was not raised at trial:
―194 Without more, the fact that the appellant was proved to have made an out-of-court
assertion about his belief as to the complainant's age was not sufficient to raise an issue at
his trial about mistake. In his interview with police, the appellant had said that he believed
the complainant was aged 16 years because she had told him this. No question about this
alleged conversation or about any communication she may have had with the appellant
about her age was directed to the complainant in the course of her evidence. Not having
raised the matter with the complainant in the course of her evidence, it was not then open
to the appellant, relying only on what he had told police, to say that there was a live issue
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at the trial about his belief about the complainant's age. To enliven the issue it was
essential that the complainant be asked whether there had been a conversation of the kind
described by the appellant to police. But not having raised the matter with her, it was not
open to the appellant to say that the evidence elicited in the course of the prosecution's
case sufficed to enliven the issue.‖ [emphasis added]
On this, Kirby J held that the issue had been raised:
―108 The necessity to "enliven the issue": By enlarging the obligation upon the accused to
give, or adduce, evidence so as to "enliven the issue", the majority in this Court have
departed from the Court's previous statements about the respective roles of the prosecutor
and the accused. More fundamentally, they have increased the burden on the accused at
the trial in a manner inconsistent with its accusatorial character and with the "golden
thread" of which Viscount Sankey LC spoke in Woolmington [[1935] UKHL 1; [1935] AC
462 at 481].
―109 The particular suggestion that the appellant failed to "enliven the issue" because his
counsel omitted to question the complainant about her age … illustrates this basic point.
The appellant's counsel was perfectly entitled to present his case in terms of a denial that
sexual intercourse took place at all, a course chosen no doubt on instructions and
understandable for forensic reasons. He was not obliged to take a different course in order
to "enliven an issue" of honest and reasonable mistake. The "issue" had an independent
foundation in the evidence on the record. That foundation was adequate to allow counsel
to "rais[e] the question" [He Kaw Teh [1985] HCA 43; (1985) 157 CLR 523 at 593].‖
Heydon J took a different view of the statutory interpretation exercise, and held that the
appeal should be dismissed because there was no defence of absence of knowledge of
the girl‘s age.
The interesting part of the case, on which Kirby J dissented, is the holding that where a
defence of absence of mens rea is based on what a witness has said to the accused, that
matter must be put to the witness, even if the primary defence at trial is absence of actus
reus. There is a duty to put the entire case by cross-examination of the appropriate
witnesses.

Monday, June 16, 2008

Easy sentencing
When does a sentencing judge‘s determination of facts amount to depriving the offender of
the right to trial by jury?
In convicting an accused, the jury may have only had to determine a narrow range of facts;
circumstances relevant to the offending but not being elements of the offence do not need
to be proved to the jury‘s satisfaction to the standard of beyond reasonable doubt. They
do, however, need to be proved to the sentencing judge‘s satisfaction to that standard.
Should the offender have the right to have the jury make that decision?
Normally sentencing judges, when faced with an issue of fact outside the facts implicit in a
jury‘s verdict, make their own findings to the appropriate standard of proof. The questions
set out above only arise when the judge is bound by mandatory sentencing guidelines.
Page 330

Mathias

Criminal Law Developments in Leading Appellate Courts

Mandatory guidelines (a slightly oxymoronic expression) are like the elements of an
offence: a fact has a necessary consequence. That, essentially (my analysis is expressed
differently from the Court‘s), is the reason the Supreme Court of the United States held
unconstitutional the provision that made the Federal Sentencing Guidelines mandatory in
United States v Booker [2005] USSC No 04-104, 12 January 2005.
In New Zealand we await the introduction of sentencing guidelines which are being
prepared by our newly created Sentencing Council. These guidelines will not be
mandatory: s 21A of the Sentencing Act 2002 (inserted by an amendment in 2007, not yet
available online as not yet in force; oops, yes it is online - thanks to Ben Hamlin for
pointing this out - here: s 21A) will require the guidelines to be adhered to unless the Court
is satisfied that adhering to them would be contrary to the interests of justice. This seems
to mean that, say, an aggravating fact found by the sentencing judge to be proved beyond
reasonable doubt, will only have the consequence indicated in the guidelines if the
offender does not satisfy the judge that it would be contrary to the interests of justice to
impose that consequence. But more generally, either side may seek to move the court
away from the guideline consequence.
Once the guidelines are subject to departure, will notice be required of an intention to seek
departure? If notice might be appropriate, should it always be given, or should it only be
required when a sought departure is of a high level? In Irizarry v United States [2008]
USSC No 06-7517 (12 June 2008) it was held that, now that the guidelines are no longer
mandatory, notice is not required because the guidelines don‘t entitle either party to expect
a particular outcome:
―Sound practice dictates that judges in all cases should make sure that the information
provided to the parties in advance of the hearing, and in the hearing itself, has given them
an adequate opportunity to confront and debate the relevant issues. We recognize that
there will be some cases in which the factual basis for a particular sentence will come as a
surprise to a defendant or the Government. The more appropriate response to such a
problem is not to extend the reach of Rule 32(h)‘s notice requirement categorically, but
rather for a district judge to consider granting a continuance when a party has a legitimate
basis for claiming that the surprise was prejudicial.‖
(per Stevens J, delivering the opinion of the Court, slip op. p 7)
There may be times when the sentencing exercise becomes rather protracted, as issues of
fact are determined and their consequences explored. It would be ludicrous to return these
issues to the jury, and in a remote sense the sentencing council is a partial surrogate;
Blackstone bewailed the removal of such issues from the jury, but his remarks could today
be applied to the exercise of determining whether to depart from sentencing guidelines:
―[H]owever convenient these [new methods of trial] may appear at first (as doubtless all
arbitrary powers, well executed, are the most convenient) yet let it be again remembered,
that delays, and little inconveniences in the forms of justice, are the price that all free
nations must pay for their liberty in more substantial matters; that these inroads upon this
sacred bulwark of the nation are fundamentally opposite to the spirit of our constitution;
and that, though begun in trifles, the precedent may gradually increase and spread, to the
utter disuse of juries in questions of the most momentous concerns." 4 Commentaries on
the Laws of England 343-344 (1769).‖ (quoted by Stevens J in US v Booker, above).
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For an argument that the mandatory guidelines were not unconstitutional, see Richard
Posner, “How Judges Think” (2008), at 290-292:
―Why the mandatory feature of the guidelines should have been thought to violate the
Sixth Amendment, a provision designed for the protection of criminal defendants, is a
mystery. Gearing sentences to findings made on the basis of evidence gave the
defendants more procedural rights than they had had before the guidelines, when judges
could pick any point in the statutory sentencing range when determining a sentence.
Because judges' discretion had been greater (hence the greater variance in sentences),
defendants' rights had been fewer, since a plea to a judge to exercise his discretion in
favour of imposing a lenient sentence is a plea for mercy rather than a claim of right,
unless his discretion is tightly cabined, as it was not in the pre-guidelines sentencing
regime.‖ [p 291, Posner's emphasis]

Thursday, June 19, 2008

Creeping emasculation
― … the creeping emasculation of the common law principle must be not only halted but
reversed. It is the integrity of the judicial process that is at stake here. This must be
safeguarded and vindicated whatever the cost‖: Lord Brown, R v Davis [2008] UKHL 36
(18 June 2008) at para 66.
Here the issue was whether measures taken at trial to ensure the anonymity of witnesses
had led to the trial being unfair.
All the Law Lords agreed that this case had resulted in unfairness. The witnesses were
allegedly eye witnesses to the shooting of two people who died from the single shot fired
by, they said, the accused. Without their testimony there would have been insufficient
evidence to convict. Lord Bingham encapsulated the unfairness (para 32):
―To decide whether the protective measures operated unfairly in this case it is necessary to
consider their impact on the conduct of the defence. For that purpose it cannot be
assumed at the outset that the defendant is guilty and all that he says false. The appellant
denied that he was the gunman. Why, then, did witnesses say that he was? His answer, on
which his instructions to counsel were based, was that he believed the false evidence to
have been procured by a former girlfriend with whom he had fallen out. Mr Swift [QC,
counsel for the accused, and now appearing for the appellant] duly sought to pursue this
suggestion in cross-examination of the unidentified witnesses, but was gravely impeded in
doing so by ignorance of and inability to explore who the witnesses were, where they lived
and the nature of their contact with the appellant. When, eventually, subject to the
protective measures, a female witness was called whom the appellant believed to be the
girlfriend it was at least doubtful whether she was or not, but this was a question that could
not be fully explored. If the jury concluded that she was probably not the former girlfriend,
they would also conclude that the defence had been based on a false premise. But this
was an unavoidable risk if the defence were obliged, in the words of Lord Hewart CJ in a
very different context (Coles v Odhams Press Ltd [1936] 1 KB 416), to take blind shots at a
hidden target. A trial so conducted cannot be regarded as meeting ordinary standards of
fairness.‖
Although confrontation is not a ―right‖ at common law (Lord Mance, 68), it is a ―principle‖
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(Lord Bingham, 5), and in the USA it is a Constitutional right (Sixth Amendment), and it can
also be called a ―right‖ in English common law (Lord Bingham calls it this at 6) but with
long-recognised exceptions (he mentions dying declarations and res gestae statements).
Lord Rodger noted at 40 that the permitting of testimony by anonymous witnesses has
only occurred in ―remarkably recent‖ cases. Lord Carswell, who was the only one to find
―great difficulty‖ about the present case (at 47) stated the law in terms that Lord Brown
specifically found too flexible (63), particularly disagreeing with Lord Carswell‘s proposition
―As a general rule it is unlikely that the trial will be fair if a very substantial degree of
anonymising of evidence is permitted where the testimony of the witnesses concerned
constitutes the sole or decisive evidence implicating the defendant.‖
Lord Bingham disapproved any suggestion that a court could rely on the prosecution
acting to ensure fairness to the accused:
―31. I do not doubt that the prosecutor in this case performed his duty of disclosure
diligently and conscientiously. But the fairness of a trial should not largely depend on the
diligent performance of their duties by the prosecuting authorities. All are familiar with
notorious cases in which wrongful convictions have resulted from police malpractice, rare
though such misconduct is….‖
Reference was made (at 8, 40, 74) to a couple of New Zealand Court of Appeal cases, R v
Hughes [1986] 2 NZLR 129, 147, 148-149 per Richardson J, and R v Hines [1997] 3 NZLR
529, which held that the right to confront an adverse witness is basic to any civilised notion
of a fair trial, and that must include the right for the defence to ascertain the true identity of
an accuser where questions of credibility are in issue. Both these cases were followed by
legislation. The current New Zealand provisions are ss 110 – 119 of the Evidence Act
2006.
R v Davis is another assertion of the absolute nature of the accused‘s right to a fair trial.
This is a right that cannot be balanced against other rights or interests. As Lord Bingham
noted at 16, there is a fundamental inconsistency between an absolute right and
subjecting it to a balancing exercise. Departures from the right of confrontation are for the
legislature to make (20), not for the common law to achieve by a series of small steps that
are irreconcilable with long-standing principle (29). Lord Rodger described the legislative
task in the following terms:
―45. It is for the Government and Parliament to take notice if there are indeed areas of the
country where intimidation of witnesses is rife and to decide what should be done to deal
with the conditions which allow it to flourish. Tackling those conditions would be the best
way of tackling the problem which lies behind this appeal. Any change in the law on the
way that witnesses give their evidence to allow for those conditions would only be second
best. But Parliament is the proper body both to decide whether such a change is now
required, and, if so, to devise an appropriate system which still ensures a fair trial.‖
The ultimate issue, one which will set up a conflict between the legislature and the courts,
is how courts will react if any such legislation permits trials to be unfair to accused
persons. Can courts of ―justice‖ be required to permit unjustly achieved convictions?

Thursday, June 19, 2008

No right to crime
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There are times when, although a case has passed routinely through the stages of plea of
guilty and the imposition of a lenient sentence, counsel for the defence might nevertheless
have a residual feeling of unease about the whole thing.
Nothing to be done as far as criminal law is concerned … but what about human rights
law? Now there‘s an idea.
Not so fast, said Lord Hoffmann in R v G [2008] UKHL 37 (18 June 2008) at 10:
―This case is another example of the regrettable tendency to try to convert the whole
system of justice into questions of human rights.‖
And, as Lord Mance noted (72), there had been no application in this case to vacate the
plea or to stay the proceedings.
What were they talking about? Two things: whether a particular sex offence, defined in
absolute terms, should have implied into it a defence of honest mistake as to the age of
the victim, and whether the prosecution authorities should have chosen to allege a lesser
form of the offence – ie, not rape but being a person under 18 (he was 15) having sex with
a person under 13 (she was 12).
The absolute liability point was sought to be converted into a question of human rights by
resort to art 6 of the ECHR, specifically the right to a fair trial and the right to be presumed
innocent until proven guilty. This endeavour was unsuccessful: all the Law Lords (including
Baroness Hale in that description) held that, as was well established, those rights apply to
procedure, not to the substantive content of the law enacted by contracting parties to the
Convention. The argument advanced for the appellant here did not concern who had the
burden of proof, so did not qualify for consideration under this article.
The second point, concerning prosecutorial discretion, required some imaginative thinking
by the rights lawyers: under art 8, the right to privacy, the offender should not be interfered
with by the state (by being prosecuted) to an unjustified extent. Only Lords Hope and
Carswell thought there was anything in this. Lord Hope at 34 said that the decision to
prosecute must be necessary and proportionate, and he would have allowed the appeal;
Lord Carswell agreed, 60, adding that it would be a good idea to remove the word rape
from the lawyers‘ vocabulary.
Baroness Hale agreed with Lord Hoffmann and Lord Mance that this was not an art 8
issue, but even if it was she would have held that the prosecutiorial decision was
proportionate:
―54 … This does not in my view amount to a lack of respect for the private life of the
penetrating male.‖
Lord Hoffmann was just as clear, if less blunt:
―9… the case has in my opinion nothing to do with article 8 or human rights. Article 8
confers a qualified right that the state shall not interfere with what you do in your private or
family life. Any interference with your conduct by the state must be necessary and
proportionate for one of the purposes mentioned in article 8.2. But you either have such a
right or you do not. If the state is justified in treating your conduct as unlawful, for example,
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because you are beating your wife or sexually abusing children, article 8 does not
generate an additional right that the state shall not be too hard on you for whatever you
have done because it happens to have been done at home.‖
The right to privacy does not include the right to be prosecuted with restraint. The question
of what the court should do when it appears to be unfair to convict an offender for the most
serious of the offences available is one that can properly be addressed under the court‘s
inherent jurisdiction to prevent an abuse of its process. That will ultimately turn on whether
the entry of the more serious conviction would bring the administration of justice into
disrepute.

Friday, June 20, 2008

A recanting eyewitness
R v Devine [2008] SCC 36 (19 June 2008), routine in the sense that it does not decide
new law, is a case that highlights the common law approach to the admissibility of a
witness‘s prior inconsistent statement as evidence of its truth. I say ―common law‖,
meaning Canadian common law, but the approach will be familiar to anyone who has read
this far. The case applies law stated in two cases I have noted previously: R v Khelawan,
15 December 2006, and R v Couture, 19 June 2007.
When the prior statement is sought to be used as evidence of its truth, it comes within the
common law definition of hearsay. If a recognised specific exception does not apply to it, it
can only be admissible if it qualifies under what in Canada is called the "principled
approach‖ or ―principled exception‖, and what in other jurisdictions may be called the
residual exception.
The principled or residual exception applies criteria that focus on two points: is it
necessary, in the sense that there is no direct way of presenting the evidence, and if so,
are there sufficient means of assuring that it is reliable? Where the witness is available for
cross-examination at trial, as was the case in Devine, this reliability criterion will easily be
met.
Does this mean that, where the witness is available for cross-examination, the principled
exception will almost inevitably permit the admission of a prior inconsistent statement? Yes
it seems to, but there is also the back-stop protection of the discretion to exclude evidence
where its illegitimate prejudice ―outweighs‖ (a mis-description of the test but so well
established that its necessary meaning departs from its verbal formulation) its probative
value.
In New Zealand the Evidence Act 2006 now excludes from the definition of hearsay out of
court statements by witnesses who give evidence and who are able to be cross-examined.
There are indications in dicta in Devine at 27 that if a witness claimed not to remember or
refused to answer questions on relevant topics she would not be regarded as available for
cross-examination. That is consistent with the Evidence Act 2006 s 4 definition of ―witness‖
as a person ―who gives evidence and is able to be cross-examined‖. Prior inconsistent
statements of witnesses who are able to be cross-examined are admissible for their truth,
subject to the general exclusion provision, s 8. The statutory formulation of this (a revision
of the common law ―weighing‖ exercise) emphasises the right of the defendant to offer an
effective defence. There are thus two reasons for excluding a prior statement if the person
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in the witness box refuses to answer or claims to have forgotten material points: the
person is not able to be cross-examined and so is no longer a witness, and, if the person
remains a witness, the right of the defendant to offer an effective defence is very likely to
be breached.
In Devine the prosecution sought, successfully, to use a prior inconsistent statement by its
own witness. There are, of course, limitations on the right of a party to challenge the
evidence of its own witnesses. In this situation, hostility by the witness needs to be shown.
Although not treated as a separate topic in this case, it is clear that the witness was being
hostile: she gave evidence that the judge rejected about the source of her information in
the prior statement identifying the accused as the person who has assaulted her
companion (claiming in effect that it was hearsay and not her own observation); the judge
found that she said this in an effort to avoid repeating the identification. In New Zealand s
4 of the Evidence Act 2006 defines ―hostile‖ in this situation to require, in addition to
inconsistency, ―an intention to be unhelpful to the party who called the witness‖. If that is
established, the judge may give permission under s 94 to the caller to cross-examine, to
an extent that the judge authorises.

Monday, June 23, 2008

Difficult people
Is the right to conduct one‘s own defence without representation by counsel essential to
the fairness of a trial?
No: the fairness of a trial may be undermined if self-representation gives rise to loss of
dignity and improper conviction. This risk arose as a result of the defendant‘s uncertain
mental state in Indiana v Edwards [2008] USSC No 7-208 (19 June 2008):
―… a right of self-representation at trial will not ―affirm the dignity‖ of a defendant who lacks
the mental capacity to conduct his defense without the assistance of counsel ... To the
contrary, given that defendant‘s uncertain mental state, the spectacle that could well result
from his self-representation at trial is at least as likely to prove humiliating as ennobling.
Moreover, insofar as a defendant‘s lack of capacity threatens an improper conviction or
sentence, self-representation in that exceptional context undercuts the most basic of the
Constitution‘s criminal law objectives, providing a fair trial. As Justice Brennan put it, ―[t]he
Constitution would protect none of us if it prevented the courts from acting to preserve the
very processes that the Constitution itself prescribes.‖ Allen, 397 U. S., at 350 (concurring
opinion). See Martinez, 528 U. S., at 162 (―Even at the trial level . . . the government‘s
interest in ensuring the integrity and efficiency of the trial at times outweighs the
defendant‘s interest in acting as his own lawyer‖). See also Sell v. United States, 539 U. S.
166, 180 (2003) (―[T]he Government has a concomitant, constitutionally essential interest
in assuring that the defendant‘s trial is a fair one‖).
―Further, proceedings must not only be fair, they must ―appear fair to all who observe
them.‖ Wheat v. United States, 486 U. S. 153, 160 (1988).‖
In Edwards the trial judge, who had also presided over preliminary hearings, had found
that the defendant was competent to stand trial but was not competent to defend himself.
Counsel was appointed to act for him, and he appealed his conviction, arguing that he had
the constitutional right to represent himself. The Supreme Court held that trial judges have
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the authority to deal appropriately with cases where mental competence and fairness are
in issue, and that the Constitution does not prevent a state insisting that a defendant who
can‘t represent himself has counsel appointed.
The considerations relevant to the issues of fairness that may arise when a defendant
seeks to represent himself were addressed by Lord Bingham (as CJ) in Milton Brown
[1998] 2 Cr App R 364, at pp 369-372:
―The trial judge is … obliged to have regard not only to the need to ensure a fair trial for
the defendant but also to the reasonable interests of other parties to the court process, in
particular witnesses, and among witnesses particularly those who are obliged to relive by
describing in the witness box an ordeal to which they say they have been subject. It is the
clear duty of the trial judge to do everything he can, consistently with giving the defendant
a fair trial, to minimise the trauma suffered by other participants. Furthermore, a trial is not
fair if a defendant, by choosing to represent himself, gains the advantage he would not
have had if represented of abusing the rules in relation to relevance and repetition which
apply when witnesses are questioned.
―Judges do not lack power to protect witnesses and control questioning. The trial judge is
the master of proceedings in his court. He is not obliged to give an unrepresented
defendant his head to ask whatever questions, at whatever length, the defendant wishes.
In a case such as the present it will often be desirable, before any question is asked by the
defendant of the complainant in cross-examination, for the trial judge to discuss the course
of proceedings with the defendant in the absence of the jury. The judge can then elicit the
general nature of the defence and identify the specific points in the complainant‘s evidence
with which the defendant takes issue, and any points he wishes to put to her. If the
defendant proposes to call witnesses in his own defence, the substance of their evidence
can be elicited so that the complainant‘s observations on it may, so far as relevant, be
invited. It will almost always be desirable in the first instance to allow a defendant to put
questions to a complainant, but it should be made clear in advance that the defendant will
be required, having put a point, to move on, and if he fails to do so the judge should
intervene and secure compliance. If the defendant proves unable or unwilling to comply
with the judge‘s instructions the judge should, if necessary in order to save the
complainant from avoidable distress, stop further questioning by the defendant or take
over the questioning of the complainant himself. If the defendant seeks by his dress,
bearing, manner or questions to dominate, intimidate or humiliate the complainant, or if it is
reasonable apprehended that he will seek to do so, the judge should not hesitate to order
the erection of a screen, in addition to controlling questioning in the way we have
indicated.
―The exercise of these powers will always call for the exercise of a very careful judgment,
since the judge must not only ensure that the defendant has a fair trial but also (which is
not necessarily the same thing) that the jury feel he has had a fair trial.‖
This was quoted by the New Zealand Court of Appeal in R v Cumming [2006] 2 NZLR 597,
(2005) 22 CRNZ 171, which set out the following considerations:
―[50] Where, as happened in this case, an accused person with mental difficulties, who is
assessed as fit to stand trial, wishes to dispense with counsel‘s services and to represent
himself, the questions which arise concerning compliance with the accused‘s rights under
ss 24 and 25 of the Bill of Rights and must be addressed in a different mental context. The
requirement that the accused is rationally able to understand the proceeding and
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functionally able to defend it during the trial process must be addressed on the basis of the
accused‘s capacity to do that adequately in person, rather than merely through
communication of instructions to counsel. The accused must have the capacity, albeit at a
basic level, to participate directly in the trial through questioning witnesses and
communicating the defence to the Court. This test, however, must be applied in a
reasonable and common sense way. The corollary of a finding that an accused person is fit
to plead but unfit due to psychological condition or any other reason to exercise the right to
represent himself or herself personally at the trial, is that the statutory right to selfrepresentation must be denied because the fundamental right to a fair trial will not be
upheld if the accused is permitted to proceed to trial without counsel. In overseas
jurisdictions this has resulted in the imposition on a defendant of counsel to conduct the
defence. Before reaching that extreme position the trial Court must look at available
means of accommodating all rights. One way of doing so may be to follow the course of
appointing as an amicus a counsel whose role is to be available at the trial to assist the
accused. The effect of the appointment of [counsel] to such a role in this case is an
important consideration in determining whether the appellant was tried without unfairness
or injustice in this case.
―[51] The decision of an accused to conduct the defence personally can often have
repercussions for the course of the trial. Situations can arise in which the trial Judge may
be required to intervene in the trial to avoid its disruption and ensure overall fairness to
each side. It may also be necessary to act in unorthodox ways to accommodate the
legitimate interests of others participating in the trial process as well as those of the
accused. In appropriate cases the interests of witnesses, including complainants, may be
accommodated by departure from standard criminal procedures in a manner that is
consistent with the right to a fair trial: Brown v Stott [2003] 1 AC 681; [2001] 2 WLR 817
(PC), p 708; pp 839-840 per Lord Steyn.‖
The Court of Appeal‘s perception that the trial had been conducted fairly in Cumming was
not upheld in the Supreme Court (see note 16 May 2008), because the Court of Appeal
had been unaware – as had the trial Judge – that the defendant should not have been
diagnosed as fit to stand trial. The diagnosis had been made under a now-repealed law
which had used the rather difficult concept of being ―under disability‖ which required a
(defined) ―mental disorder‖; now the new concept is that of being ―unfit to stand trial‖ which
requires an (undefined) mental impairment. The absence of a definition of this central
concept is designed, apparently, to increase the occasions on which a difficult defendant is
not put through the trial process. Being unfit to stand trial (s 4 Criminal Procedure
(Mentally Impaired Persons) Act 2003) ―means a defendant who is unable, due to mental
impairment, to conduct a defence or to instruct counsel to do so …‖.
I suppose it would be tempting to attribute difficult behaviour to mental impairment.
Defendants who would pursue that as an avenue for avoiding criminal justice procedures
will need to check the consequences of being found unfit to stand trial.

Monday, June 23, 2008

Refugees who might be criminals
It is of some comfort to learn that information gained from applicants for refugee status
may be passed to authorities concerned with extradition or prosecution for crime: Attorney
General v X and the Refugee Status Appeals Authority [2008] NZSC 48 (20 June 2008).
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Three of the four judges in the lower courts had held that s 129T(3)(b) of the Immigration
Act 1997 prevents such disclosure, but the dissenting judgment in the Court of Appeal was
upheld.
Although the question of law in this case focused on use of information for the purpose of
extradition or for possible prosecution of the first respondent in New Zealand under the
International Crimes and International Criminal Court Act 2000, the decision is wider:
―12. … s 129T(3)(b) therefore permits disclosure to those referred to in that paragraph for
the purpose of their considering the extradition or prosecution of the first respondent.‖
For other examples of New Zealand‘s assertion of jurisdiction to prosecute for certain
crimes committed overseas, see also Crimes Act 1961, s 7A, Misuse of Drugs Act 1975, s
12C.

Friday, June 27, 2008

Hearsay and the US Constitution
Giles v California [2008] USSC No 07-6053 (25 June 2008) illustrates a tension between
the Constitution and the law of evidence in California, and, by analogy, between the
Constitution and the Federal Rules of Evidence (FRE). This was not a case where the
FRE applied, but the California Evidence Code did.
Broadly, for the details are of little interest outside the USA, a majority of the Supreme
Court held that the State court needed to make a further factual finding before the
admissibility of some hearsay evidence could be determined. Scalia J, who delivered the
opinion of the Court, was not in the majority in one important respect.
This concerns whether the Constitution can be read as accommodating developments in
the law of hearsay, or whether its effect remained as the founders (a term I use broadly to
include those who amended the Constitution) understood the law to be and wanted it to
remain. Scalia J adhered to the Court‘s decision in Crawford v Washington 541 US 36, 5354 (2004) which takes the latter alternative, and said (slip op. p 22) that it is not for the
Court to go behind the words of the Constitution to find underlying values which are then
used to modify the effect of the guarantees.
That approach, rejecting growth and development, contrasts with rule 102 of the FRE,
whereby the rules:
―… shall be construed to secure fairness in administration, elimination of unjustifiable
expense and delay, and promotion of growth and development of the law of evidence to
the end that the truth may be ascertained and proceedings justly determined.‖
The FRE rule 807 creates a residual exception to the rule excluding hearsay, but the
California Evidence Code does not have a corresponding provision; that is why resort was
had in Giles to the Sixth Amendment right of confrontation. The Californian Code does,
however, set out rules that would, subject to the factual matter yet to be determined, be
applicable to the situation in this case (s 1370) and the Code must be construed liberally
and with a view to promoting justice (s 2).
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Breyer J, dissenting, referred to the interpretation issue (slip op. p 10):
―…the hearsay rule has always contained exceptions that permit the admission of
evidence where the need is significant and where alternative safeguards of reliability exist.
Those exceptions have evolved over time, see K. Brown, McCormick on Evidence §326
(2006) (discussion the development of the modern hearsay rule); Fed. Rule Evid. 102
(―[T]hese rules shall be construed to secure . . . promotion of growth and development of
the law of evidence‖), often in a direction that permits admission of hearsay only where
adequate alternative assurance of reliability exists, see, e.g., Rule 807 (the ―Residual
Exception‖). Here, for example, the presence in court of a witness who took the declarant‘s
statement permits cross-examination of that witness as to just what the declarant said and
as to the surrounding circumstances, while those circumstances themselves provide
sufficient guarantees of accuracy to warrant admission under a State‘s hearsay exception.
See Cal. Evid. Code Ann. §1370.‖
In Breyer J‘s opinion, it was not necessary for the Constitution to set a high threshold for
the loss of the right to confront a witness, because State legislatures could (and here, did)
establish their own safeguards:
―To lower the constitutional barrier to admission is to allow the States to do just that, i.e., to
apply their evidentiary rules with flexibility and to revise their rules as experience suggests
would be advisable. The majority‘s rule, which requires exclusion, would deprive the States
of this freedom and flexibility.‖ (p. 11)
Breyer J was joined by Stevens and Kennedy JJ. Souter and Ginsburg JJ joined with
Scalia J in all except the part of his opinion which dealt with the approach to interpreting
the Constitution. This majority favoured a view of the Constitution that permitted
development of the exceptions to the hearsay rule.

Friday, June 27, 2008

The customer appreciation party
Notable about Smith v R (Jamaica) [2008] UKPC (23 June 2008), aside from a sardonic
and picturesque narrative of the facts (involving the fatal stabbing of ―Ram Puss‖ at a
street party in Kingston which was a ―customer appreciation party‖ hosted by the
appellant‘s father at a shipping container which had been converted to a small ―cook
shop‖), is a comment on the standard of proof of facts that have to be established before
evidence becomes admissible.
Here, the evidence in question was a deposition made by an eyewitness who became too
afraid to give evidence at trial. Certain matters, set out in s 31D of the Evidence Act 1843,
had to be ―proved to the satisfaction of the court‖. The Board held, para 21, "In their
Lordships' opinion the standard applicable is proof beyond reasonable doubt … ".
This is of particular interest at a time when courts are tending to be satisfied with proof of
preliminary facts to the standard of the balance of probabilities: see for example R v Aylwin
[2008] NZCA 154.
Other topics touched on are the duties of prosecution counsel, the probative/prejudicial
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effect balancing exercise, and the absence of a good character direction. On the latter, the
Board held, at 30:
―The law has become clearer since the time of this trial and it hardly needs repetition now
that a defendant is entitled to have a good character direction from the judge when the
facts warrant it and that its absence may be a ground for setting aside a verdict of guilty. It
is the duty of defence counsel to ensure that the defendant's good character is brought
before the court, and failure to do so and obtain the appropriate direction may make a
guilty verdict unsafe: Sealey & Headley v The State [2002] UKPC 52, (2002) 61 WIR 491;
Teeluck & John v The State [2005] UKPC 14 [2005] 1 WLR 2421. It has, however, been
emphasised by the Board in recent cases that the critical factor is whether it would have
made a difference to the result if the direction had been given: see, eg Bhola v The State
[2006] UKPC 9, (2006) 68 WIR 449, para 17, per Lord Brown of Eaton-under-Heywood. In
the present case the appellant did not give evidence and merely made an unsworn
statement from the dock, so that the credibility limb of the direction would have been of
lesser consequence. The propensity limb might have been of some relevance, but their
Lordships do not consider that, looking at the trial as a whole, it would have made any
difference to the verdict.‖
I have commented here on Teeluck (see note for 1 April 2005). See also Gilbert v R
(Grenada) (29 March 2006). The extract just quoted from Smith states the critical factor as
―whether it would have made a difference to the result if the direction had been given‖. At
this point the Board teeters on the brink of a terrible mistake. It would involve, as I pointed
out discussing Gilbert, treating procedural unfairness as being remedied by strong
prosecution evidence. However in the last sentence the Board appears to regain its
balance, if it is saying that absence of propensity evidence would not have caused the jury
to give inappropriate weight to any of the prosecution evidence: that would be a procedural
ground for the decision, not a strength of prosecution case ground.

Friday, June 27, 2008

More hearsay ...
In this season of contemplation of hearsay, the Supreme Court of Canada chips in with R v
Blackman [2008] SCC 37 (26 June 2008). This concerns the principled approach to
admission of hearsay that is not covered by another recognised exception to the
exclusionary rule.
Here the hearsay statements were by the now deceased victim to his mother, the witness
who would report the statements to the court. They were relevant to an issue: the identity
of his killer.
Some points made by the Court:
 At the stage where the determination of admissibility has to be made, the judge may
have to accept an assurance from counsel that other evidence will establish the
relevance of the proposed hearsay statements (para 32).
 The proponent of the hearsay must establish the necessity for it and its reliability on
the balance of probabilities (33).
 It is wrong for the judge to ask whether the hearsay statement is inherently
unreliable; that is to reverse the burden of proof. Because hearsay is presumptively
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inadmissible, the question is whether the proposed statement is inherently reliable
(37-38).
Absence of evidence of a motive to fabricate the assertion in the statement is not
the same as evidence of an absence of motive to fabricate (39).
The focus is on the trustworthiness of the hearsay statement (R v Khelawon, noted
here 15 December 2006): what are the dangers in admitting the statement and can
these be overcome? (54)
It is important not to confuse the determination of admissibility by referring to the
wider circumstances of the case (57), but there can be occasions where the
presence of corroboration does go to the trustworthiness of the hearsay statement
(55).

These points, I suggest, have some relevance to the approach to hearsay in New Zealand:
see Evidence Act 2006, ss 16 – 22, especially s 18(1)(a). In other respects the decision in
Khelawon is not applicable here, insofar as in some circumstances it passes to the jury the
assessment of the reliability of the statement and this could confuse reliability with
probative value. The last point is difficult: it means that generally the reliability of the
hearsay statement is assessed by reference to the context in which it was made, and not
by the context of the overall evidence in the case, except that sometimes corroborative
evidence will assist in deciding admissibility.

Monday, June 30, 2008

Counsel misconduct: unfair or merely improper?
When does it matter that counsel conducts a case improperly? In Huggins v The State
(Trinidad and Tobago) [2008] UKPC 30 (9 June 2008) prosecuting counsel was held not to
have caused the trial to be unfair, although it was complained that he had made
disparaging and belittling remarks about witnesses and counsel and that he had accused
one counsel of being party to concocting his client's case and coaching him in his
evidence (para 18).
The Board‘s assessment was (para 32):
―…their Lordships strongly deplore behaviour of this nature by prosecuting counsel. They
should observe proper standards of decorum and courtesy in their conduct of the case,
their treatment of the witnesses and the presentation of their addresses to the jury, as
should all counsel in a trial. They should take care not to misrepresent the evidence given
on either side or the case being made on behalf of the defence. They are of course entitled
to make out as effectively as they can the prosecution case against the defendant, that he
is guilty of the crime charged, for that is their proper function in an adversarial system.
They have to be careful, however, not to allow vigour in presentation of the prosecution
case to trespass into the area of unfairness by indulging in the type of behaviour
exemplified by the cases which their Lordships have cited. Regrettably prosecuting
counsel in the present case overstepped the mark on a number of occasions, and it would
have been preferable if the judge had pulled him up earlier and made it clear that such
behaviour was unacceptable. The issue is whether his departure from propriety was of
such a nature as to deprive the appellants of a fair trial.‖
This effort to state standards that apply to all counsel is, unfortunately, hindered by the
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Board‘s deference to the view of the Court of Appeal here, as it acknowledged that it was
―influenced by the fact that the Court of Appeal, with their knowledge of local conditions
and culture, were of opinion that those remarks would not influence a jury in Trinidad to an
extent which would make a trial unfair.‖ (para 34)
What, then, is the sort of influence on a jury that would make the trial unfair? The Board
emphasised the approach in Randall v R [2002] UKPC 19 that the overriding requirement
is that the trial is fair, regardless of the strength of the evidence against the accused. As
Lord Bingham said at para 28 of Randall:
―…the right of a criminal defendant to a fair trial is absolute. There will come a point when
the departure from good practice is so gross, or so persistent, or so prejudicial, or so
irremediable that an appellate court will have no choice but to condemn a trial as unfair
and quash a conviction as unsafe, however strong the grounds for believing the defendant
to be guilty. The right to a fair trial is one to be enjoyed by the guilty as well as the
innocent, for a defendant is presumed to be innocent until proved to be otherwise in a fairly
conducted trial.‖
The exercise is one of weighing up the seriousness of the irregularities (29) as occurred in
Bernard v The State [2007] UKPC 34 (noted here 11 May 2007). As I noted in discussing
Bernard, the views of Lord Carswell (who delivered the Board‘s judgment in that case and
in the present case) may be changing, to emphasise that fairness does not turn on the
strength of the prosecution case.
Given that we are not here to focus on the strength of the prosecution case, the sort of
influence on the jury that is relevant is the risk that the jury will become prejudiced, partial,
biased as a result of the misconduct.
That is why the Board was prepared to be influenced by the Court of Appeal‘s view of the
effect of the misconduct on the jury in this case.
This is not to say that, in countries with such juries, counsel may engage in misconduct as
long as it falls short of causing unfairness. The Board made it clear that when it occurs, the
judge should intervene to prevent its continuation.
The cases illustrate distinctions between robust but respectful speech (Benedetto v R
[2003] UKPC 27) and gratuitous and unpleasant remarks about defence counsel and
improper vouching for the soundness of the prosecution case (Ramdhanie v The State
(Trinidad and Tobago) [2005] UKPC 47).
The idea that unfairness is unfairness, no matter whether it is caused by procedural error
or the improper admission of evidence, which I have advanced in discussing Bernard v
The State, is relevant to another aspect of the present case. A second ground of appeal
was that new evidence undermined the ruling at voir dire that statements by two of the
accused were admissible. Here the Board noted (37) ―Given the strength of the
prosecution case, the prospect that the material would have caused the jury to reach a
different conclusion on these appellants' guilt is highly questionable.‖ This seems to be
treating the (posited) improper admission of evidence as being cured by the strength of the
prosecution case. This was obiter, as the new evidence was held not to have affected the
correctness of the decision to rule the statements admissible.
It would have been more in keeping with an unfragmented concept of fairness to hold that
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the statements, if wrongly ruled admissible, did not cause the jury to be more disposed to
accepting other prosecution evidence than it otherwise would have been.

Thursday, July 3, 2008

Policy fairness and trial fairness
There are times when the concept of a fair trial calls for explanation. Different notions of
what a fair trial is lie behind the 6-1 split in the Chamber Court in Gafgen v Germany
[2008] EctHR 565 (30 June 2008).
Evidence had been obtained after the police had subjected the accused to threats which
amounted to inhumane treatment, in breach of Art 3 of the ECHR. Part of this evidence
comprised his confessional statements made as a result of the threats, before trial, and
these statements were ruled inadmissible. This appeal concerned the admissibility of real
evidence obtained after the confession, when the accused showed the police where he
had concealed the body of the child he had killed. This consisted of the finding of the dead
child and the results of a subsequent autopsy, and the accused‘s vehicle‘s tyre marks in
the ground near the body.
The majority noted that the Regional Court in Germany had determined the admissibility of
this real evidence, applying a balancing exercise and ruling it admissible, and the
European Court‘s role was to consider the overall fairness (105). This was not a case
where the police had used actual force on the accused so the trial was not one which
would be automatically unfair.
That is the point at which one Judge dissented: he held that unfairness should follow
automatically upon a finding of a breach of Art 3, which is absolute in its terms. There is no
room, he said, for permitting some inhumane treatment just because the suspect poses a
serious risk to the safety of the community. The breach of Art 3 was a breach of the
accused‘s right to silence and it thereby affected the fairness of the trial.
The majority‘s view of the meaning of the fairness of a trial can be seen from its analysis of
the position here (106-109). The accused, represented at trial, had made new and
complete confessions. These proved he had planned the offences (kidnapping, demanding
a ransom, and murder) and the statements were corroborated by a witness and by a note
found at the accused‘s flat. The police had observed the accused collect the ransom. The
only use made by the trial court of the items of impugned evidence was to confirm the trial
confessions. The impugned evidence was therefore, said the majority, of an ―accessory‖
nature only, in the sense that it‘s use was restricted to assessing the veracity of his trial
statements. The two statements he made at trial, one at the beginning and one at the end,
were in different terms, reflecting a defence strategy, and were not, said the majority, made
as a result of his loss of rights as a result of breach of Art 3. The Regional Court had given
a reasoned decision for its rejection of his submission that the evidence in question here
was inadmissible, and so the accused‘s trial rights were also observed in that regard.
From this perspective, the minority Judge was incorrect to the extent he implied that the
only reason the accused was on trial was because he had been subjected to a breach of
his Art 3 rights.
On what basis could the proceedings against Mr Gafgen have properly been said to be
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unfair? There are two relevant ways in which fairness is used in this context: public policy
fairness and procedural fairness. Public policy fairness involves the balancing of an
impropriety against other relevant values in order to determine whether challenged
evidence should be excluded, or, where the impropriety is at the serious extreme, whether
the proceedings should be stayed. The Regional Court in this case carried out this
balancing exercise and ruled the evidence admissible. The Strasbourg Court did not
interfere with that assessment, and it suggested that only where there is physically
inhumane treatment should the proceedings be stayed. The dissenting Judge, in effect,
would have held that any inhumane treatment, including threats, should be sufficient to
require a stay of the proceedings.
The second way in which fairness is used is in the concept of a procedurally fair trial. This
means a trial in which the law is accurately applied to facts that are determined impartially.
The majority held that, given the correctness of the balancing decision to admit the
evidence, there was no resulting impartiality. The trial Court did not give improper weight to
other evidence as a result of the admission of the challenged evidence. Neither, as
―accessory‖ evidence, was the challenged evidence given weight that it did not merit. On
the other hand, the dissenting Judge, in effect, considered that the breach of Art 3 resulted
in a breach of the accused‘s right to silence, and impartiality arose from the prosecution
having the advantage of more evidence than it would have gathered without the breach of
Art 3.
The position would have been clearer if the ECtHR had been willing to examine the
correctness of the Regional Court‘s carrying out of the balancing exercise, although there
are reasons of jurisdiction for it not having done so. If the Court had examined the
balancing exercise, it probably would not have accepted that all breaches of Art 3 carry the
same weight. Some forms of inhumanity are indeed more serious than others. Not all such
improprieties require exclusion of evidence in serious cases. The dissenting Judge was
wrong on the public policy aspect of the case. He treated policy matters that were the
domain of the national court as if they were relevant to procedural fairness. He was also
wrong to hold that the breach of the accused‘s right to silence (assuming that there was
such a breach) led to impartiality through the prosecution having more evidence than it
should have had: the quantity of evidence is an admissibility issue to be determined by the
public policy balancing exercise; an analogy may be made with evidence obtained through
improperly conducted searches. The minority Judge‘s concerns are subsumed in the
balancing exercise.
Of course views on the correctness of Gafgen v Germany may differ. It is worth looking at
the case to see how strikingly similar the balancing exercise is in German law to that in the
jurisdictions that follow the English tradition. The similarity is enough to make you pick up
your copy of George Fletcher‘s “Rethinking Criminal Law” (1978) – happy 30th! – but as
his American English is rather unclear I don‘t get far with it, again. But don‘t let my
difficulties put you off; I am, apparently, the only person who thinks HLA Hart‘s English
English is tediously obscure.

Thursday, July 03, 2008

Liability 101: a tutorial teaser
An aspect of the mens rea requirements for liability as a secondary party to an offence
was decided in R v Rahman [2008] UKHL 45 (2 July 2008).
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Broadly, some foresight is required before accessory liability arises, but is it about what the
principal might do, or what he might intend?
The Law Lords unanimously held that foresight goes to what the principal might do, not
what he might intend.
In this case four men were charged with murder, and it was likely that the person who
struck the fatal blow was never apprehended, as many of the participants in this
confrontation between groups of youths fled as the police arrived. There was no doubt that
the infliction of unlawful violence was a shared intention, and participants were armed with
blunt instruments. However, the victim‘s death was caused by a knife used with deadly
force. The four defendants (appellants) did not know or foresee that killing was intended.
This was held to be no obstacle to their conviction for murder.
The reasons for excluding knowledge or foresight of the principal‘s intention from the mens
rea for secondary liability were based on considerations pertaining to murder (Lord
Bingham at 24-25). Foresight of the principal‘s acts, insofar as they involved infliction of
serious injury, was given some modification by Lord Brown at 68, with whom Lord Scott
appears to have agreed at 31, and with whom Lord Neuberger agreed at 104: foresight of
violent acts does not include the unexpected use of a more lethal weapon than had been
expected as that would make the principal‘s act fundamentally different from anything
foreseen. Lord Bingham considered (26) that the exclusion of secondary liability where the
principal‘s act was ―fundamentally different‖ from what was foreseen was a sufficiently
clear criterion for a jury to understand without elaboration.
In New Zealand this topic is dealt with in s 66(2) of the Crimes Act 1961:
―Where 2 or more persons form a common intention to prosecute any unlawful purpose,
and to assist each other therein, each of them is a party to every offence committed by any
one of them in the prosecution of the common purpose if the commission of that offence
was known to be a probable consequence of the prosecution of the common purpose.‖
The point decided in Rahman would, if applied to this, mean that the word ―known‖ applies
to the actus reus of ―the commission of that offence‖, and not to its mens rea.
And here's the teaser: what if the victim in Rahman had survived and the accuseds were
charged with being accessories to attempted murder? Would they have no defence that
the principal did not intend to kill?

Friday, July 04, 2008

A note on good character direction cases
Just a note on Maye v R (Jamaica) [2008] UKPC 35 (1 July 2008): the Board referred to
recent decisions on the failure of the judge to give a good character direction:
―20. [Counsel for the Crown] quite properly reminds the Board of a series of recent cases
such as Bhola v The State [2006] UKPC 9; (2006) 68 WLR 449, Gilbert v The Queen
[2006] UKPC 15; [2006] 1 WLR 2108 and Simmons and Green v The Queen [2006] UKPC
19; (2006) 68 WLR 37, which make it plain that the lack of a proper good character
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direction will not avail the appellant where the court is satisfied that the jury would in any
event have convicted. In all those cases, however, the evidence against the accused had
been overwhelming.‖
(See notes for 29 March 2006 and 4 April 2006.)
Here a conviction was not inevitable, and the combination of absence of a good character
direction and the failure to call a relevant defence witness caused the Board to quash the
appellant‘s conviction and remit to the Court of Appeal the decision on whether to order a
retrial.
Whether there should be a rule requiring a good character direction whenever the defence
point to evidence of good character is a vexed question. In Melbourne v R [1999] HCA 32
(5 August 1999) the majority of the High Court held that a rule should not be applied but
rather the matter should be one for the judge‘s discretion. Hayne J at 155, after referring to
the position in New Zealand and in England and Wales, concluded:
―…There is no point in insisting that a trial judge must give such a direction in every case
(or nearly every case) in which good character is established unless to do so assists in
achieving a fair trial. And that directs attention to what is in issue at trial.‖
Gummow J at 68 referred to historical reasons for allowing evidence of good character,
and at 79 preferred the discretionary approach taken by Thomas J (dissenting) in R v
Falealili [1996] 3 NZLR 664 at 671-672, which focuses attention on whether the evidence
is probative and relevant, as opposed to lacking in probative force and being of remote
relevance to the charge in issue.
Kirby J concluded, dissenting, that a rule was the preferable approach, but also indicated
(108) that more than mere mention in evidence of absence of previous convictions should
be necessary to give rise to the requirement for a good character direction.

McHugh J had two reasons for declining to introduce into Australian law a rule requiring a
good character direction (32):
―…First, the difference between the use of good character evidence and the use of bad
character evidence in a criminal trial is logically anomalous and, while that difference is too
deeply rooted in the law to be removed by judicial decision, it should not be widened.
Second, in cases where good character evidence has no logical connection with the
elements of the offence, a mandatory direction is likely to divert the jury from properly
evaluating evidence which more directly and logically bears upon the guilt of the accused
and … such a direction may even confuse the jury.‖

In New Zealand the Evidence Act 2006 does not expressly require a direction on good
character evidence, and s 11 preserves the ―inherent and implied powers of a court‖ which
are not affected by the Act. The matter may continue to be one for development at
common law, so that the present position is as stated by the majority in R v Falealili [1996]
3 NZLR 664 (CA). Although, perhaps not: in R v Kant [2008] NZCA 194 (1 July 2008) a
divisional Court held that under the Evidence Act 2006 evidence that a defendant has no
previous convictions would not meet the high standard of being "substantially helpful" on
the issue of veracity (s 37(1)), so would not be admissible. The Court indicated that this
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point should be determined by the permanent Court as soon as possible.

Tuesday, July 08, 2008

Prior consistent statements
In R v Barlien [2008] NZCA 180 (24 June 2008) the Court made some important criticisms
of s 35 of the Evidence Act 2006. The Court ordered that these criticisms be brought to the
attention of the Minister of Justice and the Law Commission.
The essence of the criticisms is that under s 35 a complainant‘s prior consistent statement
alleging the accused‘s sexual misconduct cannot be admissible unless the defence claim
that the complainant‘s evidence is a ―recent invention‖. There are other circumstances
where the prior consistent statement may be admissible, spelt out in s 35, but that is the
one relevant to this case.
At common law there was no such need for a defence claim that the testimony was
recently invented if the statement qualified for admission as a fresh or recent complaint.
Perhaps – just speculation here – s 35 made this change intentionally as part of a delicate
balancing of competing interests. The section does have the effect of making the prior
statements, when admissible, proof of their truth (this was held in Barlien para 20); the
common law had only allowed them as evidence of consistency.
I should say that the way the prior statements were admitted in Barlien was rather unusual:
they were introduced during the evidence in chief of another complainant: see para 18.
Even so, Crown counsel could reasonably have expected them to be admissible.
In assessing the Court‘s criticisms of s 35 one should bear in mind how counsel will
usually approach the issue. Counsel for each side should sort out between them, and
before the trial, whether it is likely the Court will be asked to rule on the admissibility of a
prior consistent statement. Disclosure of such a statement will have been made to the
defence, and defence counsel knows whether he will be alleging that the complainant‘s
evidence – assuming the complainant comes up to brief – is a recent invention. If the
defence is that the conduct complained of did not happen, then it is difficult to see how the
complainant‘s expected evidence could not be treated by the defence as a recent
invention.
There is no statutory definition of ―recent invention‖ and it is surprising that in Barlien the
Court did not take the opportunity to define it. One would expect it to mean a falsity
(deliberate or innocent) that has arisen after (ie more recently than) the event complained
of. On this basis it would be unusual for a prior consistent statement not to be admissible
in a case of this kind. The normal defence response would be to allege that the
complainant was wrong (ie lied) then and is lying now. The task for the defence is
therefore to explain why the complainant invented the allegation in the first place; this is no
great surprise, for a relevant motive to falsify would hardly be likely to arise only after the
complaint was made. This would apply whether or not the statement would have qualified
as a fresh complaint at common law, so the effect of s 35 is to extend the admissibility of
prior consistent statements and to allow their use as proof of their contents. However the
Court in Barlien did not see it entirely this way.
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Here is the Court‘s postscript to its judgment in Barlien, setting out its concerns. I have
inserted my comments in italics and square brackets and in red:

Postscript
[64] This case has highlighted some issues with s 35 of the Evidence Act and the changes
to the Law Commission draft code made at Select Committee stage. The changes were
made because the Select Committee considered the original Law Commission section
―unworkable and too broad‖.
[65] Some might even argue that the Law Commission draft code was too restrictive in that
it perpetuated what some might see as an illogical distinction between conduct and
statements. This is particularly the case where words are inextricably intertwined with
conduct …. In addition, it excluded potentially relevant evidence. This was on the basis
that parties should not, without good reason, inundate the court with voluminous repetitive
material. However, s 8(1)(b) already gives judges control over this. [Yes, but: in the
absence of a defence allegation that the complainant made a prior inconsistent statement
– told another story out of court – the jury is likely to think that the testimony they have
heard is what the complainant said all along, and the evidence of the complainant’s
conduct at the relevant time – when the complaint was made – will make this thought
inevitable. The high likelihood of the defence strategy making the prior consistent
statement admissible will bring before the jury the conduct and the statement.]
[66] Further, the Law Commission draft code required a challenge to be made to veracity
or accuracy before previous consistent statements became admissible. A jury is still,
however, able to reject evidence that has not been challenged given that they are the fact
finders – see R v Munro [2008] 2 NZLR 87 at [25] (CA) and R v E [2007] NZCA 404 at
[134]. Limiting admissibility to evidence that has been challenged could deprive a jury of
potentially relevant material upon which to base their decision. Further, limiting
admissibility to cases where there has been a challenge to the evidence means that it can
usually only be admitted after such a challenge. [But see s 14, which allows evidence to be
provisionally admitted; also, it is most unlikely that counsel will leave contentious issues to
be decided without warning the judge in advance] This might interrupt the orderly conduct
of trials and could inconvenience witnesses who might have to remain on standby,
uncertain if they would be called (or recalled). It may also mean that, where words were
inextricably tied in with conduct, a disconnection between the evidence as to conduct and
the words that accompanied them might arise. There is also the difficulty in assessing
admissibility if a witness is yet to testify ….
[67] All of these problems remain, however, with s 35 as enacted and further problems
have been introduced. We identify a number below but there may be others.
[68] While the Select Committee said that it was restricting admissibility to those situations
where previous consistent statements would have been admissible under current law this
is not the case – see above at [35]. The disinterested observer might well think it odd when
evidence that would have been admissible under the more restrictive common law rules is
no longer admissible under the more expansive Evidence Act provisions.
[69] There appears to have been a mistake in not including, in the exceptions to s 35(1),
the res gestae exception – see above at [37] - [39]. [Perhaps so, but s 12 may govern this
situation.] In addition, the rules relating to recent complaints were not retained – see above
at [36]. Such evidence has previously been regarded as being of probative value [Yes,
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only as going to credibility; now it goes to truth]. While the omission of provision for recent
complaint evidence may well have been deliberate (although unexplained), it does deprive
juries of relevant information - see our comments at [47] - [49] above [Yes, but the way
counsel liaise and arrange for issues to be decided in advance of the critical moment
should be recognised as diminishing this point]. It also deprives [again, might deprive, but
not very likely to do so] them of evidence which they appear to find helpful – see Dr S
Blackwell Child Sexual Abuse on Trial (Thesis submitted for Doctor of Philosophy in
Psychology, University of Auckland, 2007) at 216. There is also a possible difficulty with
the admission of previous descriptions of the accused, in that s 22A of the Evidence Act
1908 was not brought forward into the new Act – see above at [33] [It is likely that an
allegation that an eyewitness is mistaken will count as a claim of recent invention, so the
prior consistent description will be admissible, and for its truth, not just as supporting
present credibility].
[70] In addition, even more than under the Law Commission version, the admissibility or
otherwise of relevant evidence in the form of previous consistent statements depends on
how the accused decides to run his or her case. [Not much of a choice, in reality] The
Right Honourable Ted Thomas has recently commented that in his view this is unfair to
victims of sexual offending – see ―The Evidence Act 2006 and women‖ [2008] NZLJ 169 at
170. We note that, even if defence counsel does not raise the issue of recent invention
[And how could he not, if the defence is that the alleged event did not happen?], this does
not prevent the jury from surmising as to why the complaint is delayed and perhaps
considering the prospect of recent invention. Dr Blackwell‘s thesis suggests that juries‘
decision-making usually involves the ―story construction‖ model whereby personal
knowledge or experience about similar events is used, along with evidence at trial, to
create a complete story of events – see Dr Blackwell‘s thesis at 56 – 57. [See also:
Bennett and Feldman, ―Reconstructing Reality in the Courtroom‖ (1981) for the same
point.]
[71] Section 35(2) also creates a dilemma for defence counsel. The Law Society seminar
on the Evidence Act, pointed out that s 35 makes cross-examination based on previous
inconsistent statement or recent invention a difficult and delicate exercise – see Hon
Justice William Young and Hon Justice Chambers (Chairs) Evidence Act 2006 (NZLS
Intensive June 2007) at 117. Inroads made on certain aspects of the evidence may be
countered and indeed marginalised by re-examination on this and on the production of a
prior consistent statement. Moreover, evidence given after a challenge may assume more
importance than if elicited in the normal course of the evidence. Failure to cross-examine
on those aspects could, however, be equally fatal to the defence. [Yes, that could be a
difficulty if counsel didn’t sort out the matter between themselves and get a timely judicial
ruling if necessary. I agree with the authors of the paper referred to where they say, at the
same page, “Potentially s 35(2) could greatly widen the opportunity to produce prior written
statements of a witness once the witness has been challenged in cross examination.”]
[72] Finally, there are issues with the interface of ss 35 and 45 in relation to identification
evidence generally. In [one commentary], it is noted that the better view is that s 35 will
apply even where the requirements of s 45 are met. The authors state that a witness will
only be able to support the identification of the defendant by way of a previous consistent
assertion identifying the defendant where there is a challenge to the witness‘ accuracy or
veracity (for example on the basis of poor eyesight). However, this comment must have
been based on the old version of s 35 because the prior consistent identification would
only be admissible under s 35(2) if the challenge was on the basis of a prior inconsistent
statement or recent fabrication [No, the word is not “fabrication” – which suggests
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deliberate falsehood – but “invention” – which could occur by innocent reconstruction of
events] (and poor eyesight would not come within those exceptions) [but it would be
invention].
[73] The Registry should refer this judgment to the Ministry of Justice and the Law
Commission, drawing their attention in particular to this postscript.
I have suggested here a meaning for ―recent invention‖ that may undermine the change to
the Law Commission‘s draft Evidence Code which the Select Committee introduced when
it considered what has become s 35. The idea of recency is vague, and it is not clear
whether it means recent to the events in issue, or recent to the trial at which the witness
gives evidence. If the cross-examiner alleges the witness has made up the fact deposed
to, why does it matter when that fabrication occurred? Invention is also a vague word:
does it mean only deliberate inventions or can it include unintended inventions? My view is
that in the absence of a clear intention to the contrary there is no reason to give the
expression ―recent invention‖ a restricted meaning.

Saturday, July 19, 2008

Recent invention afterthoughts ...
I should add to my comments on R v Barlien, last note (8 July 2008) a reference to the
Court of Appeal‘s decision of 6 June 2008 in R v S (CA592/07) [2008] NZCA 152. This has
just come to my attention, and it is consistent with what I said about the meaning of ―recent
invention‖ when I considered R v Barlien.
In R v S the Court held that under s 35 of the Evidence Act 2006, recent invention means
an invention made after the event spoken of, and invention includes something
reconstructed without conscious dishonesty (para 16).
It seems that the Court was wrong in Barlien to conclude that the defence stance there did
not amount to an allegation of recent invention (para 51). In Barlien which was decided on
24 June 2008, R v S was not cited. Both are decisions of the Divisional Court (meaning
that a Permanent Member of the Court of Appeal sits with two Justices of the next lower
court, the High Court), and one High Court Justice sat on both cases.

Sunday, July 20, 2008

Probative value and prejudicial effect
In M v R [2008] NZSC 52 the Supreme Court refused leave to appeal in a case where the
Court of Appeal ([2008] NZCA 112) had been split over whether the trial had been fair. The
issue was whether there had been a substantial miscarriage of justice (an unfair trial), so
this was not the occasion for an examination of one of the most intractable problems in the
law of evidence.
That problem is how to decide whether the probative value of proposed evidence is
outweighed by the prejudicial effect of ruling it admissible. In New Zealand the statutory
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formulation of this decision is in s 8 Evidence Act 2006. It has some common ground with
the substantial miscarriage of justice issue, in that the fairness of the trial governs each
decision.
The three Court of Appeal Judges in M delivered a joint decision which mentioned that a
member of the Court, who it did not identify, disagreed with the other two on the fairness
issue. The question was, what was the effect of the admission of inadmissible evidence:
the accused had been charged with sexual offending and when he was questioned by the
police he was asked whether he himself had been abused when he was young, and he
said he didn‘t know. Under cross-examination the officer who had interviewed the accused
said he had asked that question as a way of leading to asking the accused how it might
affect his own parenting. The officer denied he was suggesting that if the accused had
been abused he would be more likely to be an abuser, and added that he understood that
only around 20% of such people went on to become abusers.
The majority view is expressed in the judgment in this way:
―13 A majority of the Court are of the view that although the evidence should not have
been led, it appeared to be the subject of cross-examination to use it rather than to
overcome it. That is consistent with how the case was advanced with its focus on the
complainant‘s credibility. Reflecting the sustained attack on her when she gave evidence,
the defence stance in closing was that this case involved a very unequal and unfair
contrast between a young, intelligent, highly articulate and venal woman, at the height of
her powers who had prepared carefully, and an elderly man, no longer in command of his
mind or memory, who could only react. In their view there is no risk of miscarriage of
justice arising from the admission of this evidence.
―14 The ‗statistic‘ drawn out in cross-examination …, that a proportion of around 20 per
cent of those who are abused then go on to commit abuse, is not a particularly significant
statistic. Further, the appellant was acquitted on one count of indecent assault on a girl
under 12. The complainant's recollection of the facts giving rise to that count (incidents of
oral sex) was not clear but the differing verdicts suggest the jury had been able to
discriminate (consistent with the Judge's directions on the burden and onus of proof) and
was not simply applying propensity reasoning.‖
This does not, of course, address the terms of s 8, but the relationship with the substantial
miscarriage of justice question is apparent in that the evidence, being inadmissible, had no
probative value, so the real question was whether there was an unacceptable risk of
illegitimate prejudicial effect from its admission, bearing in mind the accused‘s right to a fair
trial, which is the same as the s 8 right to offer an effective defence viewed in the context
of s 6(b) of the Evidence Act 2006 which requires recognition of the accused's rights that
are affirmed in the Bill of Rights.
Was there an unacceptable risk that the jury would, as a result of hearing the inadmissible
evidence, have given more weight to the complainant‘s evidence than it should, or less
weight to the defence case? Even if the majority correctly reasoned that the difference in
verdicts was attributable to impartial judgment rather than simply to a failure of probative
value on the part of the complainant‘s evidence on one count, does it follow that the jury
were impartial on counts where the complainant‘s evidence was detailed?
The judgment reports the minority Judge in these terms:
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―16 The third member of the Court is of a different opinion. That member considers that the
jury may well have improperly viewed the disputed evidence as predisposing the appellant
to act in the manner alleged by the Crown. Acquittal on one of eight counts is no evidence
to the contrary. It is quite likely that cross- examination on the topic was out of necessity,
by way of attempt to meet what had been admitted, rather than a desired part of the
defence case. There is however an outside chance that defence counsel received
instructions to allow the evidence to be admitted in support of a sympathy plea. There was
a suggestion at the hearing that there may have been a waiver of privilege by the appellant
but no evidence resulted. That is a matter which should be explored by an invitation to the
appellant focused on the present point, to consider whether to waive privilege so that the
Crown may obtain from trial counsel an affidavit as to his instructions. But in the absence
of any such instructions the appellant‘s absolute right to a fair trial has been infringed by
evidence which was highly prejudicial and should never have been admitted.‖
This amounts to recognition of a high risk of bias against the accused arising from the
wrongful admission of the evidence.
Three Justices of the Supreme Court declined leave to appeal from the Court of Appeal‘s
dismissal of the accused‘s appeal, saying at para 2:
―…The Court [of Appeal] was divided on whether the admission of the evidence resulted in
an unfair trial. That is not a question of law or fact of public or general importance as it is
entirely dependent upon the facts of the particular case. And, importantly, overall there
does appear to have been a fair trial and there is no appearance of any miscarriage of
justice.‖
So we will have to wait for any assistance the Supreme Court may wish to give on how the
risk of an unfair trial is to be identified and dealt with. The basic question in M v R was,
when do imputations against an accused‘s character amount to illegitimate prejudice? That
is one of the hot topics in the law of evidence. There has been a recent Report on it from
the New Zealand Law Commission: (NZLC R 103) ―Disclosure to Court of Defendants‘
Previous Convictions, Similar Offending and Bad Character‖ (May 2008). This details the
complexity of the issues as perceived by those who have discussed them. The appropriate
risk of unfairness is treated like this:
―1.22 …The determination of what is "appropriate" can raise a complex mix of
considerations. Amongst these are society's interest in conviction of the guilty and acquittal
of the innocent; and also matters of practicability within jury trial process, and of human
abilities. In the end, and within such constraints, the question of acceptable degree of risk
and fairness involves a value judgement.‖
This seems to suggest that the accused‘s right to a fair trial must be adjusted to
accommodate society's interest in a true verdict, which contradicts the position mentioned
later, para 8.15, to the effect that the accused‘s right to a fair trial is primary:
―In the end, the Commission's view is that in a contest of values, the need for a fair trial
should continue to have primacy. The admissibility of evidence for the prosecution can and
should go up to the limit which that permits, but not beyond. Policies governing the
admissibility of evidence in criminal cases, including within that evidence of previous
convictions, past misconduct, and bad character, should be shaped accordingly.‖
The Commission thinks predictability will remain elusive:
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―7.59 The weighing exercise, like all value judgements, will never produce entirely uniform
and predictable outcomes across all judges on all occasions. Views on a particular case
may, at times, vary quite sharply, even at the highest levels…[footnote omitted] However,
this is unavoidable: any precise formula that did not involve the exercise of judgment
would produce undue rigidity and therefore injustice.‖
Nevertheless, in my view the exercise of judgment is worthy of study. It is important that it
should be predictable and not arbitrary. Judges should not simply state their conclusions;
they should give reasons.
The accused‘s right to a fair trial is fundamental and absolute, so judicial difficulties in
upholding it must be of great concern.

Friday, July 25, 2008

Proof and consequences
Cynical barristers – few though they may be – probably think that judges fudge the
standard of proof so that they can decide issues as they wish.
The European Court of Human Rights appears to take a hard line against such fudging: in
Saadi v Italy [2008] ECHR 179 (noted in relation to In re B, 12 June 2008) the Grand
Chamber rejected an argument that consequences should influence the strength of the
evidence required on an issue the court had to decide (para 140, 142). That was in the
context of the consequences of allowing a person to remain in Italy (allegedly he was a
risk to public safety, especially in the United Kingdom, which intervened in these
proceedings) as against the risk that if extradited he would be subject to breach of his
absolute right not to be subjected to inhumane treatment (a risk he alleged would arise in
Tunisia). The United Kingdom argued that because of the risk he posed to public safety,
Mr Saadi should have to adduce stronger evidence than would otherwise be required of
the risk to him of ill-treatment. But this (para 140)
―…amounts to asserting that, in the absence of evidence meeting a higher standard,
protection of national security justifies accepting more readily a risk of ill-treatment for the
individual. The Court … sees no reason to modify the relevant standard of proof, as
suggested by the third-party intervener, by requiring in cases like the present that it be
proved that subjection to ill-treatment is ―more likely than not‖. On the contrary, it reaffirms
that for a planned forcible expulsion to be in breach of the Convention it is necessary –
and sufficient – for substantial grounds to have been shown for believing that there is a
real risk that the person concerned will be subjected in the receiving country to treatment
prohibited by Article 3 …‖

Mr Saadi did not have to go so far as proving on the balance of probabilities that he faced
ill-treatment in Tunisia: it was sufficient for him to show ―substantial grounds for believing
there is a real risk‖ of such a breach of Art 3. And the risk he might pose to the safety of
people in the UK had nothing to do with the likelihood of his being subjected to ill treatment
if extradited to Tunisia (139):
―... Either the evidence adduced before the Court reveals that there is a substantial risk if
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the person is sent back or it does not. The prospect that he may pose a serious threat to
the community if not returned does not reduce in any way the degree of risk of ill treatment
that the person may be subject to on return. For that reason it would be incorrect to require
a higher standard of proof, as submitted by the intervener, where the person is considered
to represent a serious danger to the community, since assessment of the level of risk is
independent of such a test.‖
However, the consequences of the decision (risk of ill-treatment) do make the court sit up
and pay attention:
―142 … the Court has always been very cautious, examining carefully the material placed
before it in the light of the requisite standard of proof …‖
I mention all this because today it looks as though consequences are permitted to affect
the strength of evidence that is required to meet a fixed standard of proof: Z v Dental
Complaints Assessment Committee [2008] NZSC 55 (25 July 2008).
Here Supreme Court decided that the criminal standard of proof does not apply to
disciplinary proceedings, but that the standard of proof is the civil standard, the balance of
probabilities (the sole dissenter on this point was Elias CJ). That aspect of the decision is
not particularly surprising, although it was certainly not inevitable. The point of interest
here is whether stronger evidence is needed to meet the civil standard when criminal
misconduct is alleged.
Saadi v Italy was not cited, but In re B (noted 12 June 2008) was. Sharma v DPP (Trinidad
and Tobago) (noted here 11 December 2006) was not.
The majority of the Court, in a joint judgment (Blanchard, Tipping and McGrath JJ) with
which Anderson J largely agreed, recognised that the standard – the balance of
probabilities – does not change, but that the nature and consequences of the facts to be
proved are relevant to the assessment of the evidence. The standard of proof on the
balance of probabilities is accordingly described as flexible. This follows (para 98) Dixon J
in Briginshaw v Briginshaw (1938) 60 CLR 336, 361-362 and purports to follow (at para
105) Baroness Hale in re B at 63 and 64. She, you will recall (note for 12 June 2008),
administered the quietus to a misunderstanding of what Lord Nicholls had meant in an oftquoted dictum. And yet, the joint judgment in Z adds, para 114:
―It is sometimes suggested that the law could, at the discretion of the relevant tribunal,
require the criminal standard, but only in respect of the most serious of allegations in
disciplinary proceedings, being those which would also found serious criminal charges….
Little guidance has been given, however, on when it will be appropriate to require the
criminal standard. No coherent principles have been suggested. Conversely, the flexible
approach avoids the difficulties of having different standards in the same type of
proceeding and having to decide where to draw the line…. In this respect, the flexibly
applied civil standard is not only a more straightforward one to apply to disciplinary
proceedings. It is also a standard which has conceptual integrity.‖ [footnotes omitted]
This appears to make the balance of probabilities perform the function of proof beyond
reasonable doubt where the consequences warrant that. In place of the uncertainty over
when the criminal standard should apply, the majority substitute uncertainty over when
consequences will be deemed sufficiently serious to trigger flexibility. The joint judgment
purports to deny that requiring stronger evidence in some situations is a matter of law
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(para 105), whatever that means; are submissions prohibited as to the implications of the
seriousness of the consequences for the strength of evidence needed in a given case?
It is tempting to view the majority decision in Z as a choice of the wrong standard of proof
for disciplinary tribunals. Generally, it is unpleasant to think of judges as being distracted
by the consequences of a decision when they determine whether evidence is sufficiently
strong to meet the burden of proof. For example, it would be wrong for a judge to bear in
mind that the consequence of finding that the defendant‘s rights had been breached could
be exclusion of important evidence against him, when deciding whether there had been
such a breach.
Anderson J applied a logical approach in largely agreeing with the joint judgment. He
criticised (para 143) the Chief Justice‘s dissent:
―I have difficulty with the Chief Justice‘s proposition that consistency is promoted by
applying the criminal standard. It is not the choice of standard which promotes consistency
but the consistent application of the same standard, whatever it might be.‖
But will regard for the consequences of a decision promote consistency? Why wouldn‘t
uniform application of the criminal standard to disciplinary proceedings promote
consistency? Anderson J says (145) that the choice of the civil standard is supported by
the community risks relevant to professional misconduct, but serious crime can also
involve community risk – often of a greater degree – yet no one suggests that in such
cases the civil standard should apply. True, as the joint judgment points out at 117, some
other jurisdictions use the civil standard in disciplinary proceedings, although in the UK it is
likely that the criminal standard will apply to such proceedings concerning barristers (110),
and perhaps to health professionals (111). The joint judgment preference is for experience
over logic (107).
The weakness of the majority's analysis in Z arises from a misuse of the word "flexible".
This is more appropriately descriptive of the ease or difficulty with which evidence on an
issue might be obtained. It is not a description of the level or standard of proof needed to
satisfy the court on the issue. The House of Lords has corrected its over-analysis of the
balance of probabilities, and the Strasbourg Court has refrained from embarking on such a
discussion, so Elias CJ, although being the minority in Z, is in good company.
A different aspect of Z concerns abuse of process and whether matters that had been the
subject of criminal charges on which the defendant was acquitted could be considered
subsequently by a disciplinary tribunal. They could, although Anderson J disagreed as to
one of the incidents. He, with the majority, saw no difficulty in tribunals having regard to
such matters, because of the different context of their proceedings (156), but on the one
matter on which they differed the majority (134-136) pointed to jurisdictional reasons for
preventing the tribunal from considering it.

Tuesday, July 29, 2008

Appeals on moot questions
It is a relief to see that the Supreme Court did not need to refer again to the balance of
probabilities (see last note) when it granted leave to appeal in Gordon-Smith v R [2008]
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NZSC 56 (25 July 2008).
The leave granted here opens the door for an appeal against the ruling in R v King and
Stevens [2008] NZCA 79 (noted 14 April 2008). The case name has changed because this
appellant, a co-defendant at trial, had standing to seek leave to appeal. Her standing arose
from the fact that she was convicted, and that the Court of Appeal decision on the point of
law reserved at the request of the prosecution went against her. But, because the trial
judge‘s ruling had been in her favour, there is no possibility that a successful appeal here
will affect her conviction or sentence. The Crown too wished to appeal against an aspect of
the Court of Appeal‘s ruling, but again at trial a procedure favoured by the Crown had been
followed.
The questions of law for determination in this case are therefore, as far as the parties are
concerned, moot. They are:
(1) Can the police supply so-called ―vetted jury lists‖ to the Crown to assist the
Crown in deciding whether or not to challenge a prospective juror? If yes:
(2) Should a vetted jury list that is supplied to the Crown also be made available to
the accused?
(3) Can the Crown peremptorily challenge a prospective juror on the basis of
information obtained from a vetted jury list?
The Supreme Court discussed the question of when it should hear cases where there is no
longer an issue that could affect the parties. Following the Supreme Court of Canada in
Borowski v Attorney-General [1989] 1 SCR 342 at 358-363, the relevant considerations,
once a question qualifies for consideration as a matter of public or general importance,
and once a person with standing is applying for leave, are the importance of the
adversarial process (which might not be invoked properly in the absence of a live issue
between the parties), the need for economic use of judicial time, and the sensitivity of the
courts to their proper role (advisory opinions being undesirable, especially where the
legislature should determine the matter). The approach being properly cautious,
particularly so where (but not in this case) an appeal might call into question the propriety
of an acquittal (para 26 – 28), the Court concluded that here the questions were not ones
that should be left to the legislature. The same questions of procedure were likely to arise
in another case and it was desirable to review the correctness of the Court of Appeal‘s
decision promptly.

Thursday, July 31, 2008

Enticed co-operation and its rewards
When does giving a defendant information as to the possible consequences of his cooperation with the prosecution amount to an abuse of process? Probably never, unless
threats of unlawful action are made: Mckinnon v United States of America [2008] UKHL 59
(30 July 2008).
Lord Brown, with whom all the Law Lords agreed, concluded (at 41):
―…It is difficult, indeed, to think of anything other than the threat of unlawful action which
could fairly be said so to imperil the integrity of the extradition process as to require the
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accused, notwithstanding his having resisted the undue pressure, to be discharged
irrespective of the strength of the case against him.‖
Here, the appellant faced extradition on charges arising from his alleged interference, from
his home in London, with military computers in the USA. The US authorities indicated to
his lawyer that if he did not oppose extradition his co-operation would very likely result in a
significantly lower sentence and in repatriation after a minimum time to serve the balance
of the sentence in the UK. He resisted that inducement and argued that it amounted to an
abuse of process to such an extent that the proceedings against him should be stayed.
Lord Brown observed (at 34) that plea bargaining is not unknown in the UK:
―…it is as well to recognise that the difference between the American system and our own
is not perhaps so stark as the appellant's argument suggests. In this country too there is a
clearly recognised discount for a plea of guilty: a basic discount of one-third for saving the
cost of the trial, more if a guilty plea introduces other mitigating factors, and more still
(usually one half to two thirds but exceptionally three-quarters or even beyond that) in the
particular circumstances provided for by sections 71-75 of the Serious Organised Crime
and Police Act 2005—see R v P; R v Blackburn [2007] EWCA Crim 2290. No less
importantly, it is accepted practice in this country for the parties to hold off-the-record
discussions whereby the prosecutor will accept pleas of guilty to lesser charges (or on a
lesser factual basis) in return for a defendant's timely guilty plea. Indeed the entire premise
of the principle established in Goodyear [2005] 1 WLR 2532 is that the parties will have
reached an agreed basis of plea in private before the judge is approached. What, it must
be appreciated, Goodyear forbids are judicial, not prosecutorial, indications of sentence.
Indeed, Goodyear goes further than would be permitted in the United States by allowing
the judge in certain circumstances to indicate what sentence he would pass.‖
The circumstances of USA v Cobb [2001] 1 SCR 587 were distinguished, and it could not
be said that here the prosecuting authority had attempted to interfere with the due process
of the court, nor had it put undue pressure on the appellant to forego due legal process,
and extradition here would not violate the fundamental principles of justice that underlie
the community‘s sense of fair play and decency, and neither would the appellant have paid
an unconscionable price for insisting on his rights under English law (para 33 and 38).
We have become so accustomed to procedures like plea bargaining that it is difficult to see
what is wrong with reducing a person‘s sentence in exchange for a plea of guilty.
Economic efficiency has become the dominant concern. It would be interesting to know
how many people are adversely affected by this policy: how many convictions are obtained
in this way, that could not be lawfully secured otherwise? What is the social cost of such
―pragmatic‖ convictions, compared with the benefits of savings in court time and reduced
expenditure on punishment?

Friday, August 01, 2008

Pensees d'escalier
An illustration of how the principle of finality in litigation can prevent a superior court of
record from correcting its errors after the necessary formal administrative step has been
taken by the registry to complete (―perfect‖) the proceedings, is Burrell v R [2008] HCA 34
(31 July 2008).
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The High Court unanimously held that the Court of Criminal Appeal (NSW) could not
correct the facts it had relied on in its lengthy judgment which dismissed the appellant‘s
appeal against convictions for murder and kidnapping. The facts had been erroneously
summarised in a document which had been included with the appellant‘s submissions. The
appellate court as a result had a false understanding of some of the evidence. An official in
the registry had taken the steps necessary to finalise the appellate court‘s order, but this
had been done with what Kirby J, in a separate concurring judgment, considered to be
arguably ―needless speed‖ (83). Had this not been done so quickly, counsel would have
had an opportunity, of the sort that commonly arises when appeal judgments are delivered
ex tempore, to offer the court an opportunity to correct and, if necessary, reconsider.
The principle of finality has the purposes of (16) protection of the parties from attempts to
re-litigate decided matters, of spurring the court and the parties to get it right the first time,
and to spare the parties and the court of the time and expense of a revisiting of the issues.
There is additionally (20) the need to be able to be certain about what the result of a case
is. (A subsequent amendment to the Rules here allows error correction within 14 days:
para 30.)
Kirby J remembered the pressures under which the Court of Appeal conducts its business
(78-80), and pointed to the difficulties that may be faced in correcting errors on appeal,
where the proviso may be applied (81-82, 89-90) and the attitude of the prosecution to
error correction may not be as co-operative as it should be (91-92). Criminal cases have
become more complex, submissions more detailed, and decisions longer (84-85) than had
been the case when appeals were more commonly disposed of in oral decisions. The
difficulty in this case would not have arisen if the official in the registry had not acted so
quickly.
We are not told here what the errors of fact had been, and to what extent they may have
prejudiced the appellant. The High Court was dealing simply with the jurisdictional point
concerning the power to correct error, and the case was remitted to the Court of Appeal for
rehearing.

Monday, August 04, 2008

Appellant accuses counsel
In Muirhead v R (Jamaica) [2008] UKPC 39 (28 July 2008) the Privy Council allowed an
appeal against conviction for murder because of fundamental irregularities that created an
unacceptable risk that the trial had not been fair. The issue was identification, and the only
significant evidence against the accused was from a child eye witness.
The irregularities were of the kind that only become apparent after the trial: an observer
would have thought that there was nothing out of the ordinary in the way the trial had been
conducted. Significantly, the appellant‘s claim that the errors had occurred was not
contradicted by any explanation tendered to the appellate court (the Board) by counsel
who represented the appellant at trial.
The appellant swore in an affidavit to the Board that he had not received advice on the
consequences of giving a statement from the dock instead of (as he had done at his first
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trial, in which the jury were unable to agree) giving evidence. He said junior counsel had
suddenly indicated to him, while he sat in the dock moments before the decision had to be
made, that senior counsel felt he should not go into the witness box. He received no
advice about what a statement from the dock entailed or what he should talk about, or
about the weight it might have compared with evidence from the witness box.
Also, there was no explanation tendered by counsel for failure at the second trial to call or
adduce evidence of the accused‘s good character, when such evidence had been called at
the first trial.
The Board stressed the importance of counsel keeping a record of instructions (27). That
would not assist the appellate court if counsel refused to divulge what they were, but there
are ways of making counsel co-operate (new counsel on appeal summoning earlier
counsel to give evidence after waiver of privilege by the client). Here there was only
silence, and the Board did not speculate as to why.
The duty of counsel to raise good character was emphasised by Lord Carswell and Lord
Mance in a concurring judgment (34). Failure to do so here had significance where the
appellant should have given evidence at trial, as the judge‘s direction on good character
may have affected the jury‘s assessment of his evidence, especially here where at the first
trial the jury had failed to agree. Therefore, the appellant may not have received a fair trial.

Thursday, August 28, 2008

A slave to the law
When mens rea requires intention, problems may arise from ignorance of the law being no
excuse. This has been illustrated in drug possession cases, concerning the extent of
knowledge of the nature of the substance possessed as a component of the intention to
exercise possession: see eg R v Metuariki [1986] 1 NZLR 488; (1986) 2 CRNZ 116 (CA).
The law deems you to know all the names of the substances listed in the relevant
legislation creating the drug offences. But what if you thought that the substance was not a
drug but simply a dietary supplement? You might think that, and also know that consuming
the substance would give you a buzz: does that amount to mens rea? What if you thought
that the thing was not any sort of drug, but that it was something you were not allowed to
possess?
I was reminded of these issues when reading today's decision by the High Court of
Australia, R v Tang [2008] HCA 39 (28 August 2008). The main issue here was the
meaning of intention in the offences of ― intentionally ... possess[ing] a slave or exercis[ing]
over a slave any of the other powers attaching to the right of ownership‖: Criminal Code
(Cth) s 270.3(1)(a). Pursuant to s 270.1, ―slavery is the condition of a person over whom
any or all of the powers attaching to the right of ownership are exercised ...‖. Does mens
rea include knowledge that the powers that were exercised amounted to powers attaching
to the right of ownership?
At trials (there were two trials, the first resulted in no verdict), the juries had been
concerned about this, as revealed in their questions (123 - 124):
―Does the defendant have to have known what the definition of a slave is 'to
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intentionally possess a slave' as stated in the indictment?‖
―To intentionally possess a slave is it necessary for the accused to have knowledge
that her actions amount to slavery, or is it sufficient that the accused only have
knowledge of the conditions she has imposed (ie slavery has not entered her mind)
and the law has decided those conditions amount to slavery?‖
The bench of seven delivered three reasoned judgments: Kirby J dissented on the main
issue but agreed on subsidiary matters that need not concern us here. The leading
judgments were by Gleeson CJ and Hayne J.
Kirby J agreed with the answers to the juries questions that had been proposed by the
Court of Appeal, which had set out the following on the main issue (89):
― ... the accused must have possessed the worker in the intentional exercise of what
constitutes a power attaching to a right of ownership, namely, the power of possession.
For that to be the case the accused must be shown to have regarded the worker as though
she was mere property, a thing, thereby intending to deal with her not as a human being
who had free will and a right to liberty, but as though she was mere property. However
harsh or oppressive her conduct was towards the worker it would not be sufficient for a
conviction if, rather than having possessed the worker with the knowledge, intention, or in
the belief that she was dealing with her as though she was mere property, the accused
possessed her in the knowledge or belief that she was exercising some different right or
entitlement to do so, falling short of what would amount to ownership, such as that of an
employer, contractor, or manager."
This highlights the view (rejected by the majority in the High Court) that mens rea includes
knowledge of what the law defines as a right of ownership. This approach is analogous to
requiring, for the mens rea of drug possession, knowledge of what substances are listed in
the relevant legislation.
Gummow CJ addressed mens rea (48 – 49) and held:
― ... If a person is known by an accused to possess the qualities that, by virtue of s 270.1,
go to make that person a slave, then the state of knowledge relevant to intention, and
therefore intention itself, may be established regardless of whether the accused
appreciates the legal significance of those qualities.‖
The Judges must have had in mind the analogy with drug offences, as He Kaw Teh v R
[1985] HCA 43 was cited. There, mens rea for importing narcotics was held to include
knowledge of the nature and character of the object imported, in the sense that it was a
narcotic. He Kaw Teh was not cited in Metuariki (decided 20 May 1986), which has a more
detailed consideration of what is the guilty knowledge element of mens rea. These are,
nevertheless, difficult to analyse, but they seem to come down to knowledge of either the
identity (name, whether common or scientific) of the thing, or knowledge of its effects when
consumed.
No doubt comparisons will be made by commentators between He Kaw Teh and Tang: the
apparent inconsistency is plain; if importing a narcotic is a serious enough offence to
require extension of mens rea to include knowledge of the narcotic nature of the thing
imported, why doesn't slavery require knowledge that the rights being exercised are those
that are recognised in law as attaching to ownership. If the law acknowledges the
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exculpatory effect of ignorance that a substance is a narcotic – so that such ignorance is
not ignorance of the law – why doesn't the law grant exculpatory effect to ignorance that a
right is one that the law attaches to ownership?

Thursday, September 04, 2008

Business as usual
Like everyone else, I spend much of my time looking out the window. Except for blind
people of course. And those in cells without views. My view is of a forest that looks much
as it must have millions of years ago, minus the large and dangerous fauna. I say millions
of years with some confidence, as this part of the North Island apparently dates from the
late Jurassic. The exasperations of the law have caused me to look at this scene many
times. One of the things I wonder about, and have done so today, is why so many criminal
appeals are concerned with points that should be obvious.
Vast numbers of criminal appeals are futile, or result from errors that should never have
happened. If there is something wrong with this, who is to blame? Are lower courts wilfully
contrary or hopelessly dull witted? Are counsel afraid to advise against appeals? Richard
Posner in “How Judges Think” (2008, Harvard University Press) says that the high number
of criminal appeals is due to appellants not having to pay any costs.
Should lawyers take more responsibility for making decisions – or, more properly, giving
firm advice – based on the prospects of success on appeal? Do insurance policies
protecting counsel from liability for negligence require that every avenue be explored?
Should there be some penalty on judges who make fundamental errors (send them back
for a stint in the jurisdiction of first instance)?
It is very rare in a busy criminal practice to come across a point that is genuinely worth
appealing. At least it is if the case has been properly handled in the lower court. You would
not think so if you got your impressions from reading appellate cases. Those may suggest
that every case bristles with genuine appeal points. But they are a very small proportion of
the number of cases that are commenced.
But enough of the preamble. Today the High Court of Australia decided that supply of
cocaine is likely to seriously endanger the health of the end user: Gedeon v Commissioner
NSW Crime Commission [2008] HCA 43. I look out the window and sigh.

Thursday, September 11, 2008

I'm bad, I'm bad!
―I am so bad that you can't rely on my confession‖: like the Cretan liar, the accused in R v
Bonisteel [2008] BCCA 344 (9 September 2008) presents a paradox.
He had boasted about his criminal past in order to gain acceptance into a criminal
organisation. At least, that's what he thought the organisation was. In fact he was talking to
undercover police officers. They were trying to get him to confess to the murder of two girls
who had died from stab wounds. In pretending to be potentially violent and a person not to
Page 362

Mathias

Criminal Law Developments in Leading Appellate Courts

be messed with, the main interviewing undercover officer questioned the accused in ways
that the accused claimed at trial were oppressive. As a result the accused said he did the
killings, but he was inaccurate in his account of the wounds inflicted and in his description
of the girls.
If his confession to the killings was admissible at trial, his defence tactic was to say that he
was lying in order to gain acceptance into the organisation. The bad things he said about
himself, including accounts of other offending and prison sentences served, were said with
that objective. The reasons that the gang should think he was bad were the same as the
reasons the jury should think he was not bad.
There are some unsatisfactory aspects to the British Columbia Court of Appeal judgment
(a judgment by Levine J, with which Lowry and Bauman JJ agreed): see
CriminalReview.ca. In particular, these concern whether the defence should have been
allowed to call expert evidence on false confessions (67-71). There is a floodgates danger,
of course, in allowing such evidence.
What is odd is the Court's treatment of the admissibility of bad character evidence. This
came first in order of points considered, whereas one would have expected it to come after
the oppression point. If the undercover officer's evidence was not obtained through
oppression, or other impropriety, then should it be edited to exclude reference to the
accused's bad conduct on other occasions?
Instead, the Court approved the trial judge's reasoning (48):
―Thus, the trial judge did not expressly consider editing the statements because his
analysis led him to the conclusion that the prejudicial portions were relevant to an issue in
the case – the truthfulness of the appellant‘s confession – their probative value outweighed
their prejudicial effect, and the prejudice could be dealt with by a prophylactic warning. In
other words, the prejudicial evidence was neither 'irrelevant' nor 'unnecessarily prejudicial
to the accused', so the duty to edit did not arise.‖
This led the Court to address the decision on whether a warning to the jury would be an
adequate substitute for exclusion of the evidence, and it held that the judge had correctly
decided that a warning would suffice.
There is no suggestion in the Court's judgment that the prosecution was able to call
evidence of the accused's character other than what the accused had said to the
undercover officer. The focus was on the relevance of that evidence to the truth of the
confession, that is, to its reliability. However reliability does not cure oppression or
impropriety which are logically the prior considerations.
Well, if the Court had addressed the confession admissibility issue first, would it have
decided that it had been correctly ruled admissible?
Probably yes: the accused had put himself in a position where he must have realised that
the sort of conduct that persuaded him to confess (or more likely, to boast) was likely to
occur. In the absence of oppression, the next question is whether there was improper
police conduct such as to justify exclusion of the confession on public policy grounds.
Unlikely, as far as one can tell from the judgment (86-94). So, the confession was
admissible. What then of the bad conduct evidence?
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The answer is that, once the confession became admissible, the defence would want the
bad conduct evidence in to support its claim that the confession was just big talk. Boasting
about his criminal past was part of the accused's tactic to gain acceptance into what he
thought was a criminal organisation. His defence was, in effect, ―I'm bad, but not that bad.‖

Friday, September 12, 2008

More on standards of proof of preliminary facts
In Canada it is necessary that compliance with procedures for interviewing young people
be established beyond reasonable doubt: R v LTH [2008] SCC 49 (11 September 2008).
The various protections enacted in s 146(2) of the Youth Criminal Justice Act, SC 2002, c.
1 (which does not specify a standard of proof for compliance) are intended to ensure that
statements made by young people are reliable (38), and proof of waiver of them is also
required to be established beyond reasonable doubt (39).
The balance of probabilities is the standard applicable in New Zealand in respect of
preliminary facts such as compliance with the right of a person charged with an offence to
be brought as soon as possible before a court: R v Te Kira [1993] 3 NZLR 257, and
compliance with the right of persons arrested or detained to consult and instruct a lawyer
without delay: Police v Kohler [1993] 3 NZLR 129, and the same applies to young people:
R v S (CA220/97) (1997) 15 CRNZ 214. There is some fudging of the standard, as it is
called the balance of probabilities having regard to the gravity of the particular issue:
―The first issue is whether the Crown must prove the facts necessary to establish
admissibility of a statement under s 221(2) [Children, Young Persons, and Their Families
Act 1989] to the criminal standard of beyond reasonable doubt. In the High Court,
Paterson J appears to have adopted this higher test, citing the judgment of Thorp J in R v
Fitzgerald unreported, 30 October 1990, HC Auckland T183/90.
―Fitzgerald concerned compliance with the advice requirements of s 215(1)(f), which must
be met before any questioning of a young person is undertaken. It was held that
substantial compliance had to be proved to the criminal standard before a statement would
be admitted. No argument appears to have been addressed to the issue of standard of
proof. Since Fitzgerald this Court has held that in the analogous cases concerning alleged
breaches of the New Zealand Bill of Rights Act 1990, the lower standard of proof, or
balance of probabilities having regard to the gravity of the particular issue, is to be applied
R v Te Kira ... Police v Kohler.... We see no good reason to elevate the test under this
legislation [Children, Young Persons, and Their Families Act 1989,ss 221(2)(b), 222(4)],
and to add a second exception to the ordinary rule governing incidental trial issues. Proof
beyond reasonable doubt is therefore not required.‖
I have noted recently the discussion by the Supreme Court of what relevance the gravity of
the consequences has to the standard of proof when the standard is the balance of
probabilities: Z v Dental Complaints Assessment Committee, noted 25 July 2008.
There are good reasons to complain that the fudged balance of probabilities should be
replaced by the standard of proof beyond reasonable doubt. Particularly so, because in
Kohler Cooke P (as he then was), delivering the decision of the Court of Appeal, said:
―The question of the standard of proof required of the prosecution to establish a waiver
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was raised in argument. Some American and Canadian judgments speak of a "heavy
burden'', a "high standard of proof'', a "very high standard''. See for example Miranda at p
475; Moran v Burbine 475 US 412, 439, n 9, 450-452 (1986); and R v Manninen (1987) 34
CCC (3d) 385, 393. In Te Kira this Court determined that, for questions of fact concerning
alleged Bill of Rights breaches, once the situation is such that the onus falls on the
prosecution to negative a breach, the appropriate standard is the balance of probabilities
but with the gravity of the issue borne in mind. We doubt whether in practice this will lead
to results different from those that would be reached in Canada and the US. The Te Kira
standard should apply on the issue of waiver as well as on other factual issues under the
Bill of Rights Act. As already mentioned, the prosecution must fail by that standard here.‖

If the results are not going to be different, what is the problem with requiring proof beyond
reasonable doubt?
Well, in NZ the position is determined by the Evidence Act 2006, which was drafted in the
light – if that's the right word – of the authorities mentioned above. The Act specifies – with
the unduly fussy particularity that is currently regarded as good draftsmanship – that a
finding that evidence was obtained improperly is to be made on the balance of
probabilities: s 30(2)(a).
I can't help wondering whether Lord Cooke would have agreed with the decision of the
House of Lords in In re B (noted here 12 June 2008). I think he would have, and in doing
so he would have revised the approach he took in Kohler, above. My current take on this is
that the Evidence Act 2006 impedes progress on this point, as has the majority decision in
Z, above.
This is not to say that all preliminary facts (those which must be established before other
evidence becomes admissible) should be proved to the standard beyond reasonable
doubt. There is nothing illogical in requiring the balance of probabilities for these, even
where the ultimate issue (guilt) must be proved beyond reasonable doubt. The criteria for
admissibility are separate from the criteria for proof of guilt. The choice of standard for
proof of preliminary facts is a matter of policy, and in the present context it reflects the
importance that the court attaches to compliance with the rights of the accused. In Kohler,
above, the Court did not discuss the competing policies or give extended reasons for its
choice. Similarly, in R v S, above, the Court simply saw ―no good reason‖ for applying the
standard of beyond reasonable doubt, again without policy analysis. Even the Privy
Council has decided the issue without extended policy analysis: Smith v R (Jamaica)
[2008] UKPC (noted here 27 June 2008), applying the criminal standard. The reasons for
the choice are a mystery.
I say ―even‖ the Privy Council, because the Law Lords, who write their opinions without the
assistance of law clerks, are least likely to use a style redolent of the honours dissertation.
Posner, in “How Judges Think” (2008), makes this interesting observation (p 221):
―Students are taught to approach judicial opinions as if every word were written by the
nominal author – that is, the judge – and the effect is to imbue them with a legalistic
outlook, an effect reinforced by their youth (to which ... algorithmic thinking as
distinguished from pragmatic or legislative thinking is more congenial than it is to older
persons) and by an understandable desire to believe that their steep law school tuition is
buying them a set of powerful analytic tools. When they become law clerks it is natural for
them to write opinions designed to provide legalistic justifications for their judges' votes.
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They thus contribute to the mystification of the next student generation.‖
In the absence of legalistic justification for the choice of standard of proof of preliminary
facts, other than regarding earlier cases as precedents that should (but why?) be followed,
there is a need for policy justification, but legal education does not develop policy
reasoning.

Friday, September 26, 2008

How much have you got?
The presumption of innocence refers to two things: the burden of proof and the standard of
proof. It means that the burden of proof is on the prosecution, and the standard of proof is
beyond reasonable doubt. The presumption of innocence applies at a criminal trial when
the ultimate issue is whether the defendant is guilty.
The presumption of innocence is not the same thing as the right to a fair trial, although in
some generalised conceptions of fair trial the presumption of innocence is regarded as a
requirement for trial fairness. But it need not be, and in any event the presumption of
innocence has exceptions.
The most obvious exception to the presumption of innocence is that if the defendant is
relying on the defence of insanity, he must prove that on the balance of probabilities he
was insane at the relevant time. This exception is justified on the basis that he will know
more about his state of mind than the prosecution, so he should have the burden, and, as
it seems unfair to require him to prove insanity to the standard of beyond reasonable
doubt, the lesser standard of the balance of probabilities applies.

The law has not regarded the need to raise a reasonable doubt on the issue as a standard
of proof. There are only two standards of proof: beyond reasonable doubt, and the balance
of probabilities. See, for example Z v Dental Complaints Assessment Committee (noted
here 25 July 2008) and the Index, and the entries under the heading "Standard of proof",
for exceptions to this generalisation.
Another illustration of an exception to the presumption of innocence is where, on proof that
he had a particular quantity of illicit drug in his possession, the defendant must prove on
the balance of probabilities that he did not have an intention to supply it to another person,
if he is to avoid conviction for possession of the drug for supply. This exception is more
controversial than the insanity one, because the prosecution should have access to
evidence of the defendant's dealings, and should be able to prove circumstances
indicating an intention to supply the drug. That is not particularly different from requiring
the prosecution to prove the mental elements of possession of the drug. So this exception
to the presumption of innocence may be thought to lack sufficient justification in policy
terms and may be a breach of the right to be presumed innocent. See Hansen v R [2007]
NZSC 7 (noted 20 February 2007). In the UK the raising of a reasonable doubt has been
held to be "proving" absence of a mental element: R v DPP ex p. Kebilene [2002] AC 326,
so that amounts to recognition of a third standard of proof.
Sometimes a reverse onus of proof is applied to the issue of the magnitude of a
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confiscation order in proceeds of crime applications. This situation existed in Grayson and
Barnham v United Kingdom [2008] ECHR 877 (23 September 2008). The focus here was
on whether a provision requiring the applicants to show on the balance of probabilities that
they did not have sufficient assets to meet a confiscation order, the amount of which
corresponded to the court's assessment of their benefits from their respective offending,
was in breach of the fair trial requirement in Art 6§1 of the Convention. This was important,
not only because of the amount of money involved, but also because in default of payment
prison sentences which were quite hefty were imposed.
The Strasbourg court has long regarded the presumption of innocence as part of the
general notion of a fair hearing: Saunders v. United Kingdom, judgment of 17 December
1996, Reports of Judgments and Decisions 1996-VI, § 68. Also, proceedings of this nature
are treated as analogous to sentencing: Phillips v. United Kingdom (no. 41087/98, §§ 35
and 39, ECHR 2001-VII).
Well, in the present case it was the applicants (the original accuseds) who had the means
of proving their present inability to pay. The Court quoted Lord Steyn, with whom the other
Law Lords agreed, in R v Rezvi [2002] UKHL 1, who approved the following reasons given
by the Court of Appeal supporting the exception to the presumption of innocence in this
context:
"(a) It is only after the necessary convictions that any question of confiscation arises. This
is of significance, because the trial which results in the conviction or convictions will be one
where the usual burden and standard of proof rests upon the prosecution. In addition, a
defendant who is convicted of the necessary offence or offences can be taken to be aware
that if he committed the offences of which he has been convicted, he would not only be
liable to imprisonment or another sentence, but he would also be liable to confiscation
proceedings.
(b) The prosecution has the responsibility for initiating the confiscation proceedings unless
the court regards them as inappropriate ...
(c) There is also the responsibility placed upon the court not to make a confiscation order
when there is a serious risk of injustice. As already indicated, this will involve the court,
before it makes a confiscation order, standing back and deciding whether there is a risk of
injustice. If the court decides there is, then the confiscation order will not be made.
(d) There is the role of this court on appeal to ensure there is no unfairness."
Those backstop matters – the appropriateness of the proceedings, the avoidance of a
serious risk of injustice, and the appellate court's role of ensuring there is no unfairness –
were reflected in the ECtHR's conclusion (49):
"The Court agrees with the judgments of the Court of Appeal in the instant cases ... that it
was not incompatible with the notion of a fair hearing in criminal proceedings to place the
onus on each applicant to give a credible account of his current financial situation. In each
case, having been proved to have been involved in extensive and lucrative drug dealing
over a period of years, it was not unreasonable to expect the applicants to explain what
had happened to all the money shown by the prosecution to have been in their
possession, any more than it was unreasonable at the first stage of the procedure to
expect them to show the legitimacy of the source of such money or assets. Such matters
fell within the applicants' particular knowledge and the burden on each of them would not
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have been difficult to meet if their accounts of their financial affairs had been true."
There was therefore no violation of the right to a fair trial arising from the reverse onus.
The applicants had argued that they were in the unfair position of having to prove a
negative, and (for one of the applicants) that the assumptions made by the lower court
when it assessed the benefit obtained from offending continued to operate as assumptions
when the court decided the ability to pay. The point seems to be that not only did the
applicant have to prove inability on the balance of probabilities, but also he had to do so in
the face of an additional assumption against him. This was not explored by the Court.
The argument raises two concerns: did the additional assumption against the defendant,
assuming it existed, mean that unfairness occurred in the sense that the standard of proof
he had to satisy was raised by requiring him to adduce more cogent evidence than he
otherwise would have had to adduce; or, was there unfairness arising from a bias by the
court against the defendant, which again required him to adduce more cogent evidence
that should have been the case? European law asserts that the standard, the balance of
probabilities, does not change with the seriousness of the consequences of the decision
(see note discussing Z, above). However, here there was nothing to indicate that the
courts in the case of each of the applicants had applied the wrong standard or that they
were biased.

Sunday, September 28, 2008

Judges as scholars
Who are top of the heap, judges or academics?
Should academics be allowed to slap down judges for their indulgence in scholarship
when they should be simply deciding cases? Do judges have a responsibility to bring
realism to the dreamy theorising of academics?
The senior judges write much of their decisions for the benefit of law students and lawyers.
Who else is going to read them, especially when there is no right of appeal? Legal
education does not stop at the end of the final classroom session. Indeed, the learning of
the law barely starts at law school, even though significant skills and knowledge may be
acquired there.
Academics learn the law primarily from judges. To the limited extent that they can bring
anything new to the law, academics may be able to point to ways of resolving the
contradictions that can arise in case law, by devoting time to research. Research in law
usually means looking at the way the same problem has been addressed or avoided by
courts in other jurisdictions. If academics expect judges to pay attention to their research,
can they criticise judges for doing research of their own? There is no monopoly on the
application of legal skills.
Thoughts such as these are prompted by the recently published study by Professor James
Allan, Professor Grant Huscroft, and PhD candidate Nessa Lynch, "The Citation of
Overseas Authority in Rights Litigation in New Zealand: How Much Bark? How Much
Bite?" (2007) Otago Law Review Vol 11 No 3.
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A spectacular example of judicial scholarship, which some might say was at the expense
of judgment (I don't know whether it was or was not), occurred last week in the New
Zealand Court of Appeal: Lab Tests Ltd v Auckland District Health Board [2008] NZCA 385.
This is not a criminal case, but don't be alarmed. Just look at the judgment of Hammond J,
which starts at para 348. The approach here is cheerful, learned, and above all interesting.
Hammond J, a former Dean of the Auckland University Law School, mentions - without
condescension - the conflicting views of academic commentators. This is apparently
effortless scholarship, and will surely be the envy of academics. It demonstrates that legal
learning can be great fun.
A cynical view of judicial scholarship seems to underlie the Otago study cited above :
"Increasingly judges act as academics, giving speeches, participating in conferences,
writing law review articles, and contributing to books – if not writing them... Like
academics, they are keen to expand their influence, and that of their courts. Rights are a
language that is spoken internationally, and judges are writing not simply for domestic but
also for overseas audiences – especially other judges and academics, all of whom may
promote and further disseminate their decisions. It is not only individual judges who are
keen to promote their decisions internationally. Courts are keen to promote and
disseminate their decisions internationally as well...." [footnotes omitted] (p 11).
This seems to be a human failing (p 12):
"In all likelihood, personal relationships also play an important role; friendships between
judges from different countries – perhaps formed through meetings at academic and
judicial conferences – may lead them to cite the decisions of their respective courts.
Growth in the use of court clerks is another contributing factor. Left on their own, many
judges would have little time or inclination for the sort of research that rights-based
internationalism demands. Increasingly, however, courts utilize clerks and executive-type
legal officers, many of whom are recent law school graduates and, as a result, likely to be
conversant in overseas case law, if not enthusiastic proponents of it."
On this appraisal, the motives for judicial scholarliness are influence-seeking, and
friendship-forging, assisted by subservience to law clerks. Winning friends and influencing
people might be by-products, but I doubt that anything other than the joy of scholarship is
the real motivation for doing what academics would like to think academics do best.
And why shouldn‘t judges be scholars? They have plenty of time for it, as do lawyers. At
least Dr Johnson thought they did, as noted by Boswell (Life of Johnson, narrative for
Thursday 6th April 1775):
―No, Sir, there is no profession to which a man gives a very great proportion of his time. It
is wonderful, when a calculation is made, how little the mind is actually employed in the
discharge of any profession. No man would be a judge, upon the condition of being totally
a judge. The best employed lawyer has his mind at work but for a small proportion of his
time; a great deal of his occupation is merely mechanical.‖

Friday, October 3, 2008

Reviewing judge alone verdicts
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In two decisions yesterday, the second of which applied the first, the Supreme Court of
Canada explained when the reasons for verdict at a judge alone trial are sufficient to
survive review on appeal: R v REM [2008] SCC 51 and R v HSB [2008] SCC 52 (both 2
October 2008).
The key to assessing the adequacy of reasons is appreciation of the functions of such
reasons and to apply those to the context of the instant case. These are set out in REM at
paras 11 and 12, and the Court, in a unanimous judgment in each case delivered by
McLachlin CJ, also referred to R v Sheppard [2002] SCC 26 at 46, 50 and 55 for a fuller
statement of them.
An overview of what is required of an appellate court is set out in RAM at 55-57:
"[55] The appellate court, proceeding with deference, must ask itself whether the reasons,
considered with the evidentiary record, the submissions of counsel and the live issues at
the trial, reveals the basis for the verdict reached. It must look at the reasons in their entire
context. It must ask itself whether, viewed thus, the trial judge appears to have seized the
substance of the critical issues on the trial. If the evidence is contradictory or confusing,
the appellate court should ask whether the trial judge appears to have recognized and
dealt with the contradictions. If there is a difficult or novel question of law, it should ask
itself if the trial judge has recognized and dealt with that issue.
"[56] If the answers to these questions are affirmative, the reasons are not deficient,
notwithstanding lack of detail and notwithstanding the fact that they are less than ideal.
The trial judge should not be found to have erred in law for failing to describe every
consideration leading to a finding of credibility, or to the conclusion of guilt or innocence.
Nor should error of law be found because the trial judge has failed to reconcile every frailty
in the evidence or allude to every relevant principle of law. Reasonable inferences need
not be spelled out. For example if, in a case that turns on credibility, a trial judge explains
that he or she has rejected the accused's evidence, but fails to state that he or she has a
reasonable doubt, this does not constitute an error of law; in such a case the conviction
itself raises an inference that the accused's evidence failed to raise a reasonable doubt.
Finally, appellate courts must guard against simply sifting through the record and
substituting their own analysis of the evidence for that of the trial judge because the
reasons do not comply with their idea of ideal reasons. As was established in Harper v.
The Queen, 1982 CanLII 11 (S.C.C.), [1982] 1 S.C.R. 2, at p. 14, "[a]n appellate tribunal
has neither the duty nor the right to reassess evidence at trial for the purpose of
determining guilt or innocence. ... Where the record, including the reasons for judgment,
discloses a lack of appreciation of relevant evidence and more particularly the complete
disregard of such evidence, then it falls upon the reviewing tribunal to intercede."
"[57] Appellate courts must ask themselves the critical question set out in Sheppard: do
the trial judge's reasons, considered in the context of the evidentiary record, the live issues
as they emerged at trial and the submissions of counsel, deprive the appellant of the right
to meaningful appellate review? To conduct meaningful appellate review, the court must be
able to discern the foundation of the conviction. Essential findings of credibility must have
been made, and critical issues of law must have been resolved. If the appellate court
concludes that the trial judge on the record as a whole did not deal with the substance of
the critical issues on the case (as was the case in Sheppard and Dinardo [[2008] SCC
24]), then, and then only, is it entitled to conclude that the deficiency of the reasons
constitute error in law."
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In each of the present cases the British Columbia Court of Appeal had erred, in REM by
approaching the case from a defence perspective of scepticism, and in that case and in
HSB by substituting its own credibility findings for those of the respective trial judges.
The Court did not refer to its own rather weak decision in R v Jackson [2007] SCC 52
(noted 6 December 2007) perhaps giving us reason to think that case is best forgotten,
and there would have been value in considering AK v Western Australia (noted 27 March
2008) for a comparison with the appellate approach to miscarriage of justice.
Considerations such as these will be increasingly relevant as judge alone trials become
more frequent, as they will when judges have the power to order trial without jury for cases
that are long (more than 20 days) or complex (so that a jury would be unlikely to be able to
perform its function effectively), or where there are reasonable grounds to apprehend
intimidation of current or future jurors. Such provisions are due to come into force in New
Zealand on 25 December 2008 pursuant to s 361D and E of the Crimes Act 1961.

Friday, October 10, 2008

Risk of unfairness: is the criminal standard of proof applicable?
On a day when I am feeling particularly smug, I am not going to spoil my mood by risking
being in contempt of court. So my comments on Solicitor General v Fairfax New Zealand
Ltd 10/10/08, Randerson CHCJ, Gendall J, HC Wellington CIV-2008-485-705 will have a
narrow focus.
The plaintiff alleged that the respondents were in contempt of court because they had
published information that gave rise to a real risk of interference with the due
administration of justice by compromising the fair trial rights of the persons who currently
face criminal charges. This allegation was held not to be made out (134):
"We conclude that the Solicitor-General has not proved beyond reasonable doubt that, as
a matter of practical reality, the actions of the respondents in publishing the Fairfax articles
caused a real risk of interference with the administration of justice by compromising the fair
trial rights of the accused. ..."
Here we have a compound of several ideas: the right to a fair trial, the standard to which it
must be proved that a trial would not be fair, a real risk of interference with the right, and
the standard of proof that there is that real risk.
In Chamberlains v Lai (noted here 11 September 2006) the Supreme Court noted that a
"real risk" of the loss of a more favourable verdict is a lesser standard of proof than the
balance of probabilities. A person could show that such a risk existed by adducing
relatively slight evidence, and the sensitivity of the court to the issue would operate to put
the burden on the other side of excluding that risk.
The present case concerns the risk that a trial could be unfair. The right to a fair trial is
absolute (Condon v R, noted here 24 August 2006) and the fairness of the trial is a matter
for judicial sensitivity. Yet here, arguably, the High Court has diminished that in its
formulation of its conclusion.
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Certainly, the prosecution must prove its allegation of contempt to the standard of beyond
reasonable doubt. What that means here is that the contents of the publications and the
identities of the publishers must be proved beyond reasonable doubt. The publications in
question must be of the kind that could give rise to a real risk of trial unfairness, otherwise
they are irrelevant to the proceedings. But once that relevance test – which does not carry
a particular standard of proof - is met, the only live issues for proof beyond reasonable
doubt, given that the contents of the publications are not able to be disputed, are the
identities of the publishers.
In Gisborne Herald Co Ltd v Solicitor-General [1995] 3 NZLR 563; (1995) 13 CRNZ 244,
Richardson P, giving the judgment of the Court of Appeal, held:
―The present rule is that, where on the conventional analysis freedom of expression and
fair trial rights cannot both be fully assured, it is appropriate in our free and democratic
society to temporarily curtail freedom of media expression so as to guarantee a fair trial.‖
In the present case the Full Court departed from this by requiring the prosecution to show
beyond reasonable doubt that the publication prejudiced trial fairness: this is not a
guarantee of a fair trial, it would permit trials that are probably going to be unfair as long as
they would not beyond reasonable doubt be unfair.
See also my note for 19 July 2005,"Proof and Risks".

Sunday, October 19, 2008

Our ethos is different from yours
In a decision that very nearly passed me by – because of its civil nature – the Supreme
Court of Canada has held that the civil standard of proof is fixed, does not change
according to the seriousness of the issue or the improbability of the allegation, and a
flexible approach to it is not in law appropriate: FH v McDougall [2008] SCC 53 (2 October
2008).
This last point contrasts with the New Zealand Supreme Court's majority decision in Z v
Dental Complaints Assessment Committee (noted 25 July 2008). A fundamental difference
in ethos is apparent: the SCC does not hesitate in this unanimous judgment to
acknowledge that a change in the law as it has hitherto been applied is appropriate. The
NZSC majority are more conservative, declaring that a flexible approach to the civil
standard of proof has worked up to now, so there is no reason to change it. So although
the standard in NZ is fixed, it is - strange to say - applied flexibly.
It will be recalled that the civil standard of proof is relevant to criminal law because most
preliminary factual issues are determined according to that standard.
The SCC does not refer to the NZSC decision, and the NZSC majority in Z barely refer to
the Canadian law (but to the extent that they do, at 117, they mention the flexible approach
in professional disciplinary proceedings that has now been overruled).
In FH v McDougall the Court declares (at 40) the following propositions to be wrong:
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"(1) The criminal standard of proof applies in civil cases depending upon the seriousness
of the allegation;
"(2) An intermediate standard of proof between the civil standard and the criminal standard
commensurate with the occasion applies to civil cases;
"(3) No heightened standard of proof applies in civil cases, but the evidence must be
scrutinized with greater care where the allegation is serious;
"(4) No heightened standard of proof applies in civil cases, but evidence must be clear,
convincing and cogent; and
"(5) No heightened standard of proof applies in civil cases, but the more improbable the
event, the stronger the evidence is needed to meet the balance of probabilities test."
No, the only standard of proof in civil cases is the balance of probabilities, there is no
intermediate standard applicable on some occasions. The evidence must always be
scrutinised with great care. To meet the standard of proof evidence must always be clear,
convincing and cogent. And the probability or improbability of the event does not affect the
strength of the evidence needed, as a matter of law, although the inherent probabilities will
be taken into account by the fact finder.
I suppose that the conflict can be resolved by reading the majority in Z as holding that the
flexibility they found in the civil standard of proof is not "flexibility as a matter of law" but
rather it is flexibility in the sense that the inherent probabilities, as a matter of practical
experience, will always be taken into account by the fact finder. This reading has support
at para 105 of Z, but the joint judgment has chosen unfortunate terminology in its
insistence on "a flexibly applied civil standard of proof". There are clear indications that the
majority in Z intended to support the proposition - and this is put as a rule (para 112) - that
serious consequences justify a requirement for evidence of heightened cogency, a
proposition rejected in FH v McDougall.
Elias CJ addressed (in dissenting) the different approaches in Z as follows (28):
"It is often said that more grave allegations are less likely to be true and require more in
the way of evidence before the trier of fact will be satisfied [footnote: Hornal v Neuberger
Products Ltd [1957] 1 QB 247 at p 266 per Lord Morris; Budget Rent ACar Ltd v Auckland
Regional Authority [1985] 2 NZLR 414 at p 425 (CA) per Somers J.] I have some doubts
as to the extent to which experience bears out the proposition, but in any event it is clear
that its application turns on human experience and the particular context, as Lord Nicholls
made clear in Re H. Statements such as these have however caused confusion when
applied, not to the inherent probabilities which any decision-maker necessarily weighs, but
to the standard of proof [footnote: As described by Lord Hoffmann in Re B at para [12]].
The confusion has led to judicial statements which suggest that the standard of proof is
itself "flexible", an unfortunate and inaccurate notion. Nor do I think matters are improved
by the suggestion that it is not the standard but its application that is "flexible". "Flexibility"
is a term I think best avoided in the context of proof, despite its impressive pedigree
[footnote: Lord Bingham in B v Chief Constable of Avon and Somerset Constabulary
[2001] 1 WLR 340 at pp 353 – 354 (HL); Lord Scarman in R v Secretary of State for the
Home Department, ex p Khawaja [1984] 1 AC 74 at p 113; Lord Nicholls in Re H at p 586].
Proof is made out whenever a decision-maker is carried beyond indecision to the point of
acceptance either that a fact is more probable than not (if the standard is on the balance of
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probabilities) or that he has no reasonable doubt about it (if the standard is proof beyond
reasonable doubt) [footnote: Miller v Minister of Pensions [1947] 2 All ER 372 at pp 373 –
374 (KB) per Denning J; Rejfek v McElroy (1965) 112 CLR 517 at para [11]]."
It is interesting to see the senior appellate courts dealing with the same issues within a
brief time span. No doubt the High Court of Australia will chip in soon.

Tuesday, October 21, 2008

Too much information
Anyone who thinks criminal cases are really just civil cases but with a higher standard of
proof as to the ultimate issue will not be surprised by the growth in complexity of pre-trial
procedures. Those relating to disclosure of information by the prosecution to the defence
received some consideration by the Privy Council in McDonald v HM Advocate [2008]
UKPC 46 (16 October 2008).
The need to ensure that an accused person receives a fair trial seems to be taken to mean
that, as far as is possible, the "parties" (to use an expression from the civil side of the law)
should be put on an equal footing. The assumption is that the accused will have to prove
his innocence, regardless of what might be said about the standard of proof.
Fraying of the golden thread has led to development of a new "golden rule", stated by Lord
Bingham in R v H and C [2004] 2 AC 134 and referred to by Lord Rodger in McDonald at
para 50:
"...Put shortly, the Crown must disclose any statement or other material of which it is aware
and which either materially weakens the Crown case or materially strengthens the defence
case...".
The application of this rule requires development as cases arise. Reference was made in
McDonald to the current preparation of a legislated code concerning disclosure in
Scotland.
In New Zealand we have new legislation that has not yet come into effect: the Criminal
Disclosure Act 2008. This will impose obligations that are much wider than those of the
golden rule. [Update: the Act commenced on 29 June 2009.]
In McDonald Lord Rodger was particularly concerned with the problems that will arise
when large volumes of information come under consideration for possible disclosure. He
pointed to the different functions of the prosecution and the defence in an adversarial
system, 60, and observed that there is no way of avoiding reliance on officials carrying out
their duties conscientiously. He considered that where the defence makes only a general
request for disclosure it would need to be able to satisfy a court that the material it sought
would have a legitimate bearing on an issue before disclosure would be ordered (76).
The narrow rule/wide request/narrow enforceability approach is not taken in the New
Zealand legislation, which has more of a wide rule/wide request/fairly wide enforceability
structure.
Recently there was some public concern over the extent to which the defence could obtain
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knowledge about people who were not involved in a particular case although their personal
information had been gained in the course of police inquiries. That concern is heightened
where accused persons represent themselves and have access to that sort of information.
Perhaps that incident involved an over-eagerness to be candid with the defence, although
it could also indicate an unwillingness by the police to devote time to the sifting of
information to isolate that which might assist the defence. The Act is limited to "relevant"
information (s 13(2)(a)), and this would not authorise the police to simply dump as much
information as possible on the defence.

Thursday, October 23, 2008

Our fair-minded feminine side
Barristers, being fair-minded observers of the judiciary, are constantly amazed at how fairminded judges are. (I smirk, but then I often smirk – it doesn't mean anything.) No doubt
judges have acquired this fair-mindedness in the course of their practice at the bar before
they were appointed – elevated can hardly be the right word – to the bench. No doubt
barristers acquire their own fair-mindedness by learning from the example of judges. Aside
from the chicken and egg question that comes to mind, we are justified in rejoicing at this
perpetual cycle of fair-mindedness.
Occasionally the complaints of clients make it necessary for counsel to submit, reluctantly
but courageously, that a judge has been biased, and so an examination of the concept of
fair-mindedness is required. The House of Lords, back from their surprisingly long summer
break, have addressed this in Helow v Secretary of State for the Home Department [2008]
UKHL 62 (22 October 2008).
They don't say so, but in describing the qualities of fair-mindedness the Law Lords are
portraying themselves. There is, as modesty demands, a gentle tone of mockery in Lord
Hope's opening remarks:
"The fair-minded and informed observer is a relative newcomer among the select group of
personalities who inhabit our legal village and are available to be called upon when a
problem arises that needs to be solved objectively. Like the reasonable man whose
attributes have been explored so often in the context of the law of negligence, the fairminded observer is a creature of fiction. Gender-neutral (as this is a case where the
complainer and the person complained about are both women, I shall avoid using the word
"he"), she has attributes which many of us might struggle to attain to."
Too modest, and a signal we are in for some sarcasm on the sexual-politics front. So,
"2. The observer who is fair-minded is the sort of person who always reserves judgment on
every point until she has seen and fully understood both sides of the argument. She is not
unduly sensitive or suspicious, as Kirby J observed in Johnson v Johnson (2000) 201 CLR
488, 509, para 53 [I interpose here to note that Kirby J in that passage is absurdly
conscientious in avoiding use of the male pronoun]. Her approach must not be confused
with that of the person who has brought the complaint. The "real possibility" test ensures
that there is this measure of detachment. The assumptions that the complainer makes are
not to be attributed to the observer unless they can be justified objectively. But she is not
complacent either. She knows that fairness requires that a judge must be, and must be
seen to be, unbiased. She knows that judges, like anybody else, have their weaknesses.
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She will not shrink from the conclusion, if it can be justified objectively, that things that they
have said or done or associations that they have formed may make it difficult for them to
judge the case before them impartially."
A further quality of this creature of fiction is that he is "informed":
"3. Then there is the attribute that the observer is "informed". It makes the point that,
before she takes a balanced approach to any information she is given, she will take the
trouble to inform herself on all matters that are relevant. She is the sort of person who
takes the trouble to read the text of an article as well as the headlines. She is able to put
whatever she has read or seen into its overall social, political or geographical context. She
is fair-minded, so she will appreciate that the context forms an important part of the
material which she must consider before passing judgment."
Some caution is needed when a judge has been associated with a political cause, as Lord
Walker said (26), adding that the judicial oath is not a panacea (27). Lord Cullen noted that
some faith could be placed in the judge's training and experience (30) – just as I thought.
Lord Mance referred briefly to a principle of automatic disqualification (40) that could arise
in circumstances that didn't apply here. He also observed that cogent evidence is needed
to show judicial bias (57) but he also described the judicial oath as a symbol, not a
guarantee, of impartiality. As to whether a judge's failure to disclose an interest is
necessarily an indication of lack of fair-mindedness, things get a bit circular when Lord
Mance points out (58) that failure to disclose might indicate real fair-mindedness because
the judge was so fair minded that it wouldn't have occurred to him that he might not be fairminded.
Well it's all marvellous stuff, and very reassuring.

Thursday, October 23, 2008

Fantasy and invention
In discussing recent invention (see note for 8 July 2008 concerning R v Barlien, and the
further comment on 19 July 2008), I found it difficult to imagine how the defence could take
the position that a complainant was wrong in stating that an offence had occurred without
also saying that the complaint was a recent invention. The point has been addressed
briefly in R v Stewart [2008] NZCA 429 (22 October 2008).
Here there were several themes discernable in the cross-examination of the complainant.
One, that in the Court's view did not necessarily amount to an allegation that she had
recently invented her evidence, was the suggestion that she had been infatuated with the
accused and had fantasised about these purely imaginary events. The Court did not refer
to another possible difficulty with using an allegation of fantasising as the basis for
admitting a prior consistent statement, namely the likelihood that such a prior statement
would also be the product of inflamed imagination.
The Court's indication that, on its own, an allegation that a complaint was the result of
fantasising need not be an allegation of recent invention, seems to suggest that any
innocent misstatement of the facts would not count as an "invention" for the purposes of s
35(2) of the Evidence Act 2008. Personally, I don't see why not, as that provision refers
both to use of prior consistent statements to respond to challenges to the witness's
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veracity and to the witness's accuracy. Inaccuracy can occur without untruthfulness.
The infatuation suggestion in Stewart had, however, to be seen in the context of the other
themes to the cross-examination in this case. These were allegations of deliberate
falsehood and motivation to obtain financial advantage. In the particular context the Court
held that it was not possible to separate the allegations into those which were said by the
defence to be motivated only by fantasy from those that were said to be motivated by
dishonesty. Accordingly, the defence position was that the complaints were recent
inventions, with the consequence that, subject to s 8 of the Evidence Act 2006 (the general
discretion to exclude unfairly prejudicial evidence), evidence of the complainant's prior
consistent statements was admissible.
The Court referred at 85 to R v Barlien and followed it on the point that the prior consistent
statements were evidence of their truth.

Saturday, October 25, 2008

On mixed statements
The Supreme Court of Canada has simplified the direction that judges are to give juries on
mixed statements. These are statements by an accused person that are partly
incriminatory and partly exculpatory. Now, juries are not to be told that the exculpatory
parts might be given less weight because the accused was not under oath when they were
stated or because they were not subject to cross-examination: R v Rojas [2008] SCC 56
(24 October 2008).
This is a rejection of the English approach to directing juries on mixed statements, which
was established in R. v. Duncan (1981) 73 Cr. App. R. 359 and applied in R. v. Aziz [1995]
2 Cr. App. R. 478. Under this approach, it is proper for the judge to tell the jury that
exculpatory parts of a mixed statement do not necessarily carry the same persuasive
weight as incriminatory parts.
The cases suggest that an approach like that in Rojas has been approved in New Zealand:
R v Tomkins [1981] 2 NZLR 170 (CA), R v Tozer [2002] 1 NZLR 193, (2001) 19 CRNZ 269
(CA), and – to pick an Australian example cited in Tozer – in Western Australia: Middleton
v R (1998) 19 WAR 179 (CCA WA). Those cases support the proposition that it would be
wrong to tell a jury that the exculpatory parts of a mixed statement may have less weight
because they were not given under oath, the jury should be told to consider the whole of
the statement and to give such weight to such portions of it as it thinks proper.
It has, however, been by no means unusual to hear judges suggest to juries that there are
various circumstances that indicate that the exculpatory parts of mixed statements should
be given little weight, while adding that these are matters for the jurors to decide for
themselves. Indeed, judges could hardly sum up prosecution cases without referring to
such circumstances. But the point is that under Rojas the weight differential is not a matter
of law.
The wider context of all the circumstances of the case led the Court to conclude, in Rojas,
that the misdirection was "more unfortunate than fatal" (41). This was particularly so
because the judge had explained that a denial may raise a reasonable doubt as to guilt,
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that an accused was entitled to the benefit of the doubt, and the judge had left the
assessment of the statements entirely to the jury.
On the other hand, in a case decided the same day, the misdirection on mixed statements
was fatal: R v Illes [2008] SCC 57 (24 October 2008). In contrast to Rojas, this was a
majority decision. Here the jury may have thought that it was a matter of law that
incriminating parts of mixed statements carry more weight than do exculpatory parts. The
proviso could not be applied because the jury deliberations had been lengthy, the judge
had given the misdirection after the jury had indicated they were at an impasse, and the
mixed statements were critical evidence. The majority concluded that the jury would not
inevitably have reached the same verdict if they had been properly directed.
Plainly, where the mixed statements do not form a critical part of the prosecution case,
there will be significant evidence to suggest that their exculpatory parts deserve little
weight; in such circumstances it would, as Illes illustrates, be harmless error for the jury to
think that this reduced weight applied as a matter of law.
The common law rules as to how an accused's statements to the police should be treated
in evidence developed as an exception to the rule against hearsay. As an exception, their
contents were admissible as proof of their truth, and this was, over time, recognised as
applying to the exculpatory parts as well as to the incriminatory parts. In New Zealand the
relevant law has become statutory: Evidence Act 2006. This has not necessarily made the
position simpler.
Section 27 provides that the hearsay rules do not apply to evidence offered by the
prosecution in a criminal proceeding of a statement made by a defendant. It is not clear
that the prosecution offers the exculpatory parts of a mixed statement, although the
argument would be that these were offered as evidence of the defendant's lies. Section
124 provides for lies directions, but it will not always be the case that the defence would
want this sort of direction given. Section 21 provides that if a defendant in a criminal
proceeding does not give evidence he may not offer his own hearsay statement in
evidence. Are the exculpatory parts of his mixed statement hearsay? Not if they are
offered by the prosecution (s 27). If the prosecution omits reference to them, the defence
may elicit them in cross-examination, and this amounts to "offering" them as evidence (s 4
definition of "offer evidence"), but because of s 21 the defence may only do this if the
defendant is going to give evidence. Yet the defence may not have decided at that point
whether the defendant will give evidence. Could the exculpatory parts of a mixed
statement be admissible as ordinary hearsay evidence, under s 18, as s 18 is not subject
to s 21? The problem with that is that there is a high reliability threshold for the admission
of hearsay evidence, namely that the circumstances relating to the statement provide
reasonable assurance that the statement is reliable: s 18(1)(a). Exculpatory statements
are hardly likely to carry that assurance, otherwise the defendant would not be on trial.
I suspect that "a statement" in s 27 means the whole statement that was made, not just the
incriminatory parts. Section 6(c) requires fairness, and the admissibility of exculpatory
parts of mixed statements arose at common law out of considerations of fairness. Section
21 should be read restrictively, so that the exculpatory parts of the non-hearsay statement
are offered not by the defendant but by the prosecution. There is no provision in the Act
specifically addressing the nature of an appropriate direction that the jury should be given
about the weight of exculpatory parts, but s 122 does permit the topic to be addressed and
no particular form of words is required. The question whether to follow the Supreme Court
of Canada's approach in Rojas will need to be decided, but it could be argued that s 122
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pre-empts the courts' power to develop particular rules.

Sunday, October 26, 2008

Over-zealous handcuffing
One of the limitations of only looking at the decisions of the senior appellate courts is that
sometimes first instance decisions that perfectly illustrate significant principles are missed.
Thanks to an excellent Canadian blog our attention is directed to this decision of the
Provincial Court of Alberta: R v Ogertschnig [2008] ABPC 293 (16 October 2008).
On a charge of refusing to supply a sample of breath, the judge found (14):
"I am satisfied on balance that the accused had been fully cooperative with Officer Renaud
and had unhesitatingly agreed to provide a roadside sample. I find that when he exited his
vehicle to do so, he was thereupon immediately handcuffed by Officer Renaud and pushed
towards the police vehicle, approximately fifty feet away, and shoved into the back while
handcuffed. During the process of placing him in the back of the police vehicle, the brim of
the accused's hat was pushed down low onto his forehead, thereby impairing his vision
other than in a downward direction."
Three independent reasons supported dismissal of this charge: insufficient grounds for
requiring the breath sample, reasonable excuse for refusal to provide the sample arising
from the improper use of handcuffs, and – of particular interest here – a breach of s 7 of
the Charter, concerning liberty and security of the person, which constituted grounds for
excluding the evidence of the defendant's refusal to supply the sample of breath.
Here there was a causal and temporal connection between the unlawful arrest and the
refusal to supply the sample. It is clear that if, on different facts, there had been no causal
connection but only a temporal one, the evidence could still have been excluded: R v
Wittwer (noted here 6 June 2008). An illustration would be where the improperly
handcuffed driver continued his cooperation with the procedures, as occurred in the New
Zealand case Police v Chadwick [2002] DCR 880. The handcuffing did not cause the
evidence to be obtained, but there was a temporal and contextual connection.
I have discussed Wittwer and Chadwick in Misuse of Drugs at para 1300, as follows:
"The exclusion of evidence that was obtained improperly is now governed by s 30
Evidence Act 2006. Other provisions of the Act are concerned with exclusion of unreliable
statements: s 28, and exclusion of statements influenced by oppression: s 29. Those
provisions operate when there is a causal connection between impropriety, or a source of
unreliability, or a source of influence of oppression, and the obtaining of the challenged
evidence. Outside of such causal nexus, the public policy discretion is likely to remain: s
11 Evidence Act 2006. Occasions where there is a nexus, other than of a causal nature,
are where there is a temporal or contextual association between an impropriety and the
obtaining of the evidence, as illustrated in R v Wittwer ... . In Police v Chadwick [2002]
DCR 880 the charge of driving with excess blood alcohol was dismissed because of
improper use of handcuffs after the defendant had failed a breath test, but before the blood
sample was taken; here the impropriety did not cause the obtaining of the blood test result,
as the defendant was "co-operating to the full" (para 15), but it was sufficiently serious –
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illegal, unreasonable, and in breach of s 23(5) New Zealand Bill of Rights Act 1990 - for
the evidence to be excluded and the charge to be dismissed on policy grounds. This
conclusion was reached upon consideration of Shaheed [[2002] 2 NZLR 377; (2002) 19
CRNZ 165]... . If Chadwick had been decided after the commencement of the Evidence
Act 2006 it would still be a case of contextual impropriety, not within the scope of the Act,
where the public policy discretion involved a balancing exercise that is essentially the
same as that which is provided for in s 30."
Ogertschnig illustrates how lawful resistance to improperly imposed restraint can result in
exclusion of evidence, and Chadwick illustrates the common law exclusion of evidence
tainted by impropriety, a remedy that should continue to exist notwithstanding the
enactment of the discretion to exclude evidence where there is a causal connection
between the impropriety and the obtaining of the evidence.

Friday, October 31, 2008

Reducing convictions
If juror ignorance about the meaning of "beyond reasonable doubt" had the effect of
causing too many acquittals, you can be sure something would be done to improve judicial
directions on the point.
The New South Wales Bureau of Crime Statistics and Research, in Bulletin No 119
(September 2008) "Juror Understanding of Judicial Instructions in Criminal Trials" by Lily
Trimboli, concludes on this topic:
"The problems in juror understanding ... do not all stem from the way judges give
instructions. It is assumed at common law that the phrase 'beyond reasonable doubt'
requires no explanation and is readily understood by most ordinary people. Appeal courts
have, for this reason, repeatedly warned trial court judges (see Green v The Queen (1971)
126 CLR 28, 32-33) not to attempt to clarify the phrase when explaining its importance to
juries. The present study shows, however, that there is considerable divergence among
jurors about the meaning of 'beyond reasonable doubt'. Around half (55.4%) of the jurors
surveyed, believed that the phrase 'beyond reasonable doubt' means 'sure [that] the
person is guilty'; 22.9 per cent believed that the phrase means 'almost sure' the person is
guilty; 11.6 per cent believed that it meant 'very likely' the person is guilty; and 10.1 per
cent believed it meant 'pretty likely' the person is guilty. This is quite a wide spread of
opinion and it suggests that some clarification of the threshold for convicting a person
would be of assistance to juries. While statutory clarification of the phrase 'beyond
reasonable doubt' may be controversial, one relatively simple change that could be made
to improve current practice would be to provide written materials to the jury to assist in
their deliberations."
A perfectly sensible suggestion, but what should a written instruction say?
In discussing R v Wanhalla (25 August 2006) I noted the Court of Appeal's reluctance to
mathematise the concept of proof beyond reasonable doubt by expressing it as a
probability of guilt. I suppose that people vary in their understanding of "sure", "almost
sure" and "very likely". The survey does not seem to have attempted to establish a way of
ranking those words against a common reference, other than the phrase beyond
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reasonable doubt itself. If the jurors in the survey had been asked to express "sure",
"almost sure", "very likely" and "pretty likely" as probabilities a recommendation could have
been made as to the usefulness of directing juries in terms of probabilities.
The question in the survey was put as "In your view, does the phrase 'beyond reasonable
doubt' mean pretty likely the person is guilty/very likely the person is guilty/almost sure the
person is guilty/sure the person is guilty?"
What is clear is that there are likely to be too many convictions because of juror
misunderstanding of the standard of proof. Progress in rectifying this seems to be painfully
slow; such dragging of the feet by officialdom (I use this awful word to avoid using another
awful word) would not occur if there were too many acquittals.

Monday, November 03, 2008

Overkill
By laying too many charges the prosecution may give the accused a get-out-of-jail-free
card.
This happened in R v JF [2008] SCC 60 (31 October 2008).
There was one death in this case, but the accused faced two charges of manslaughter.
The jury convicted on the more serious, and acquitted on the lesser; this led the SCC to
quash the conviction because the verdicts were inconsistent. The accused was left with
two acquittals.
The accused's foster child had died as a result of injuries sustained at the hands of the
accused's wife, who pleaded guilty to manslaughter. The two charges brought against the
accused were
Manslaughter by criminal negligence;
Manslaughter by failure to provide the necessaries of life.
Deschamps J was the sole dissenting judge. She was able to perceive a distinction
between the elements of the charges that provided a basis for the different verdicts. This
distinction is the kind of thing that (in my view) you can persuade yourself you can see if
you don't look directly at it, but as soon as you do it seems insubstantial. The jury may
have had a reasonable doubt on the second charge, she reasoned, because they did not
accept the Crown had proved an element peculiar to it, namely that the accused's failure
had the effect of endangering V's life or of causing permanent endangerment to his health.
Deschamps J's judgment illustrates how a complicated explanation is unlikely to be
convincing. Look at paras 73 and 74. Given that the jury concluded that the Crown had not
proved that the accused's failure to provide the necessaries of life had endangered V's life,
or caused or likely caused his health to be endangered permanently, how could the jury
then conclude that on manslaughter by criminal negligence his marked and substantial
departure from what a reasonable parent would do in the circumstances caused V's
death?
On the first charge, the jury found (and correctly so in Deschamps J's opinion) that the
accused should have been alert to the risk to V's safety.
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Fish J delivered the judgment of himself, McLachlin CJ, Binnie, Abella, Charron and
Rothstein JJ. The verdicts were inconsistent because each charge required proof that the
accused had failed in his duty to protect V. The real distinction between the charges was,
as Fish J said at 11, that in the present context the criminal negligence charge requires a
marked and substantial departure from the conduct of a reasonably prudent parent,
whereas the other charge simply requires a marked departure.
The second charge had the lesser degree of fault, and acquittal on it meant that the jury
could not have found proved the higher degree of fault in the first charge. The jury should
have considered the first charge only if it found the second proved.
Juries may well be more pragmatic that the law permits. There is a niggling possibility here
that the jury simply thought that there should be one conviction, which should be for the
more serious charge.
The Crown should have put its case to the jury in the way indicated by Fish J: first consider
the charge of manslaughter by failure to provide the necessaries of life. If the verdict on
that is guilty, then consider the charge of manslaughter by criminal negligence. If the
verdict on the failure to provide the necessaries charge is not guilty, then the verdict on the
criminal negligence charge must also be not guilty. Since it did not do this, the Crown lost
on both.
The law appears to be different in New Zealand, where the charges would both require the
same "major departure" from the standard of care expected of a reasonable person: s
150A, 160(2)(a) and (b) Crimes Act 1961 and R v Powell [2002] 1 NZLR 666 (CA), so they
could not be put in the way indicated in R v JF. In such a case it would be necessary to
make clear what the difference between the charges was alleged to be, otherwise only one
could be left to the jury.

Thursday, November 06, 2008

I could do it in my sleep
Does it matter that the judge sleeps during significant parts of a trial? What if there is a
jury, can the judge sleep longer? What if the judge is alert for most of the time, and only
misses some bits of evidence, through sleep or conscious inattention?
In Cesan v R [2008] HCA 52 (6 November 2008) the High Court of Australia considered
two appeals against convictions that had resulted at a trial by jury where the judge's
sleeping had distracted the jury. French CJ summarised the facts (94):
"In this case the facts ... indicated a substantial failure of the judicial process. The trial
judge was asleep on a number of occasions on the 11 days when evidence was being
given. He slept at least once on most of those days and on some days on two or three
occasions. Some of the sleep episodes, possibly between two and five, lasted from 10 to
15 minutes. Most lasted between two and 10 minutes. The judge's sleeping was
accompanied by heavy breathing on a number of occasions and he snored when Cesan
was giving his evidence. This was disruptive and caused Cesan to look around at the trial
judge. The judge also slept through parts of [the other accused] Mas Rivadavia's evidence.
The jury was distracted by the judge's sleep episodes and some of the jury members
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found his behaviour amusing and even emulated it."
It was sufficient for French CJ that there was an appearance of injustice. This made the
likelihood of convictions irrelevant (97). The flaw in the proceedings had been fundamental
and incurable. It was a miscarriage of justice by failure of the judicial process, constituted
by the judge's substantial failure to maintain the necessary supervision and control of the
trial (96). Therefore the proviso could not be applied.
That straightforward reasoning, which separates procedural fairness from the question of
the likelihood of the convictions being justified on the evidence, was not adopted by the
other members of the Court.
A joint judgment was delivered by Hayne, Crennan and Kiefel JJ, with whom Gummow J
and Heydon J agreed. These reasons stress (104, 110) that established principles are
being relied on. This, in effect, means that the obscure approach laid down in Weiss v R
(noted here 16 January 2006) is going to make this difficult.
And it does. The joint judgment reasons that because the jury were distracted it is not
possible to conclude from the written record of the trial that guilt was proved beyond
reasonable doubt (127). That non sequitur, repeated at 130, emerges from an attempt to
apply the Weiss approach of perceiving the likelihood of guilt as it appears from the record
of evidence but also taking into account the verdicts.
It is difficult to see why the verdicts should be of assistance to an appellate court in the
task of reviewing the adequacy of the evidence, given that the jury were misled in some
way – usually by a misdirection on the law, or by inadmissible evidence, or as here by
judicial slumber.
It would have been preferable for Gummow J, instead of simply agreeing (107) with the
joint judgment's approach to the proviso, to have taken the line he took in AK v Western
Australia (noted here 27 March 2008), reasoning that this miscarriage was substantial and
there was no need to ask if the accuseds were guilty. The absence of reasons in the judge
alone trial in AK is not all that far removed from the absence of juror attention to the
evidence here.
In Cesan the majority took one approach to the proviso, namely that it cannot be applied
where the court cannot conclude that the convictions were supported by the evidence
(127). The other generally accepted reason for not applying it – procedural unfairness at
trial regardless of the likelihood of guilt – provides a more straightforward reason, as
French CJ demonstrated, for ordering a retrial of each appellant.

Saturday, November 15, 2008

Issue estoppel: rule or discretion?
What place do rules have in modern evidence law?
Should the admissibility of evidence of prior misconduct, for which the accused has been
tried and acquitted, be determined by a rule, such as issue estoppel, or by a discretion?
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That was the main issue in R v Mahalingan [2008] SCC 63 (14 November 2008).
Before looking at how this was addressed in that case, it is worth recalling that the rules of
evidence should promote the ascertainment of the truth, that a trial must be fair to the
accused but fairness to the prosecution is also important although not overriding, and that
evidence of an alleged fact does not have to establish that fact beyond reasonable doubt
before it is admissible as part of the case for either side.
This last point is illustrated by Bayes' Theorem.
In Mahalingan the Supreme Court unanimously ordered a retrial on aggravated assault.
After the original trial on that charge the accused had been acquitted of attempting to
pervert the course of justice, it having been alleged that he had telephoned a witness
before the aggravated assault trial and tried to persuade that person not to incriminate
him. Should evidence of that alleged telephone conversation be admissible at the retrial on
the aggravated assault?
The minority (Deschamps, Abella and Charron JJ) approached this consistently with the
propositions about the law of evidence that I have set out above. To be admissible, the
evidence of the telephone call need only be established on the balance of probabilities
(166).
That standard is applied as a matter of policy, and is not a requirement of logic, as Bayes'
Theorem demonstrates.
The minority rejected an argument that the rule concerning issue estoppel should apply in
criminal law. Various reasons for this rejection were advanced by Charron J, who delivered
the joint judgment of the dissenters. Most importantly she held that (132):
"The application of issue estoppel as an absolute rule precluding the admission of prior
acquittal evidence in all cases regardless of context is inconsistent with the basic rule
favouring the admission of all relevant evidence, subject to countervailing concerns."
The countervailing concerns are adequately expressed in existing concepts and
provisions: abuse of process, character evidence admissibility, rules against multiple
convictions and collateral attack, and the pleas of autrefois acquit and autrefois convict; s
11(h) of the Charter is also relevant (84). Such of those matters as were relevant would be
considered by the judge at the retrial, and the evidence was not rendered inadmissible by
issue estoppel which is only an appropriate rule for civil cases.
McLachlin CJ delivered the judgment of herself and Binnie, LeBel, Fish and Rothstein JJ.
Issue estoppel is retained in criminal law but in a revised form (to correct its drift into
difficulty) so that it now precludes the prosecution from relitigating an issue that has been
resolved in the accused's favour in a previous criminal proceeding, whether on the basis of
a positive fact finding or on a reasonable doubt (2, 22, 26).
The policies behind this are the desirability of avoiding inconsistent verdicts, the need to
uphold the principle of finality, and the need to ensure fairness to the accused.
This last matter, fairness to the accused, does not mean fairness in the sense of a fair trial,
but rather it means fairness in the public policy sense. The Chief Justice elaborated her
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use of the expression "fairness to the accused" at 39:
"In my view, it is clear that fairness to the accused requires that an accused should not be
called upon to answer allegations of law or fact already resolved in his or her favour by a
judicial determination on the merits. This is the most compelling rationale for retaining
issue estoppel in criminal law, as it goes to the core tenets of our criminal justice system.
The state has the right to charge an accused and to prove the facts at a trial of the charge.
If a judge or jury conclusively decides a fact in favour of the accused, including via a
finding of a reasonable doubt on an issue, then the accused should not be required in a
subsequent proceeding to answer the same allegation. To require, in effect, a second
defence of the issue would be to violate the fundamental function of res judicata."
This requires a determination, in each case, of whether the issue in question has been
previously decided in the accused's favour (33):
"Only issues that were either necessarily resolved in favour of the accused as part of the
acquittal, or on which findings were made (even if on the basis of reasonable doubt) are
estopped."
That, I suggest, will operate capriciously. The accused has the burden of showing that the
issue was decided in his favour (23), and his ability to meet this burden may depend on
what he was previously charged with, and how many issues he raised at the earlier trial.
He might diminish his chances of successfully relying on issue estoppel if he raised
multiple issues, even though a genuinely innocent accused would put everything in issue.
In New Zealand we have crept away from issue estoppel in criminal law: R v Davis [1982]
1 NZLR 584 (CA), Bryant v Collector of Customs [1984] 1 NZLR 280 (CA), R v Coombs
[1985] 1 NZLR 318 (CA), R v Fatu [1989] 3 NZLR 419 (CA), R v Degnan [2001] 1 NZLR
280 (CA), Fox v A-G [2002] 3 NZLR 62 (CA). See also Z v Dental Complaints Assessment
Committee [2008] NZSC 55 (noted here 25 July 2008) especially at paras 57-59, 125-127,
for discussion of the use of criminally determined matters in civil proceedings, a topic also
addressed in abuse of process terms, without reference to issue estoppel. That trend
suggests that the minority approach in Mahalingan would be favoured here. We have
regarded the jurisdiction to prevent an abuse of process by, inter alia, excluding evidence
on public policy grounds, as a potentially powerful means of ensuring fairness in the wider
sense. This contrasts with the majority judgment in Mahalingan, where abuse of process
was described as a broad, somewhat vague concept that varies with the eye of the
beholder, reserved for obviously egregious abuses of the Crown power, to be relied on
successfully only extremely rarely (42):
"To protect parties from relitigation, abuse of process would need to be cast in a less
discretionary form than it now takes. Therefore, considering the high threshold for proof
and the unpredictability of its operation, it is unlikely that the doctrine of abuse of process
adequately achieves the fairness goal that underlies the doctrine of issue estoppel."
That may reflect the emaciated form of the abuse of process jurisdiction in Canada. In
other legal systems it may be relatively (I feel I am entitled to use the word "relatively" in
view of my recent brush with smugness) strong and an adequate substitute for the rule
against issue estoppel.
I should add, lest I be accused of regarding Canadian law as unduly flaccid, that the
Charter provides the remedy of discretionary exclusion (s 24(2)) in terms that will usually
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 385

make resort to the common law unnecessary: R v O’Connor (1995) 103 CCC(3d) 1 (SCC)
per L‘Heureux-Dube J at para 70-72. Under s 24(2) the determination is whether
admission of evidence obtained in a manner that infringed or denied a Charter right or
freedom would bring the administration of justice into disrepute. Common themes had
been evident between the common law and Charter jurisprudence. For example, in R v
Mack (1990) 44 CCC(3d) 513 (SCC) Lamer J, for the Court, addressed police conduct of
an investigation that amounted to entrapment, and held that admitting evidence obtained
through such conduct would bring the administration of justice into disrepute. He noted
(para 77) that the same principle applied with respect to the common law doctrine of abuse
of process. The dominance of the Charter does not render irrelevant Lamer J‘s statement
of basic principles in Mack.
Nevertheless, the majority in Mahalingan seem to distrust the usefulness of abuse of
process. True it is that criticisms for vagueness can always be levelled at concepts that
can only be expressed in general terms. Harmless fun can be had in making such
criticisms, as occurred in argument in Ngan v R SC8/2007, 14 August 2007 at pp 32-33
(jibes which misfire, as the ―high sounding principles‖ in the Charter are also in the New
Zealand Bill of Rights Act 1990). And Blanchard J, the jester in that argument, set out his
own general principles in R v Shaheed [2002] 2 NZLR 377 (CA) in defining the criterion for
discretionary exclusion of improperly obtained evidence, a formulation that has been
adopted in s 30(2)(b) Evidence Act 2006[NZ]: ―...determine whether or not the exclusion of
the evidence is proportionate to the impropriety by means of a balancing process that
gives appropriate weight to the impropriety but also takes proper account of the need for
an effective and credible system of justice.‖ [emphasis added; cf para 156 of Shaheed]
Judges do have a sense of what such general concepts mean. As cases applying them
accumulate, patterns emerge and these aid the prediction of how the general concepts will
work in particular instances.

Wednesday, December 03, 2008

Breach of right to legal advice
Failure by the police to advise a suspect – now the accused - of his right to legal advice
can result in exclusion of evidence against him. This exclusion might also extend to
evidence of things found as a consequence of what he said. That, while exciting, is not the
thing that interests jurists. They are interested in the basis for exclusion of that evidence.
Is the basis for exclusion the need to ensure a fair trial, or is it the need to uphold broader
policies such as the need to maintain control over the conduct of agents of the state and to
prevent the administration of justice being brought into disrepute?
Why does the difference between these bases for exclusion matter? Because a different
form of decision process is appropriate to each. On the one hand, there are decisions that
proceed by way of application of rules. In these, if the right has been breached, exclusion
of the tainted evidence is an automatic consequence. On the other hand, there are
decisions that involve a balancing of competing interests. In these, the seriousness of a
breach of the right is weighed against the public interest in holding the accused
responsible for the alleged wrongdoing, and the balance is determined by applying a
criterion of proportionality: whether exclusion of the tainted evidence would be a
proportionate response by the court to the seriousness of the breach in this case.
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The right to a fair trial is an absolute right, and it seems inapt to apply to it a decision
process that involves balancing of competing interests. So it is necessary to know whether
breach of the right gives rise to fair trial concerns, or to wider public policy concerns.
Cases noted here previously illustrate the different approaches. See the Index, and in
particular Carr v Western Australia (HCA, noted 25 October 2007), R v Singh (SCC, 2
November 2007), and Gafgen v Germany (ECtHR, 3 July 2008).
In Salduz v Turkey [2008] ECtHR 1542 (27 November 2008) the Grand Chamber
addressed the consequences of a breach of this right (para 55):
"...the Court finds that in order for the right to a fair trial to remain sufficiently "practical and
effective" ... Article 6 § 1 requires that, as a rule, access to a lawyer should be provided as
from the first interrogation of a suspect by the police, unless it is demonstrated in the light
of the particular circumstances of each case that there are compelling reasons to restrict
this right. Even where compelling reasons may exceptionally justify denial of access to a
lawyer, such restriction - whatever its justification - must not unduly prejudice the rights of
the accused under Article 6 ... . The rights of the defence will in principle be irretrievably
prejudiced when incriminating statements made during police interrogation without access
to a lawyer are used for a conviction."
This indicates some qualification on the need to give the suspect the information about his
right to legal advice ("... as a rule ... unless ... compelling reasons to restrict this right"),
and if the circumstances of the case are such that the right has been breached this means
that there would be "in principle" irretrievable prejudice if the evidence is admitted. This
comes close to a rule of exclusion. It would be a rule if the Court had said "The rights of
the defence will, as a matter of principle be irretrievably prejudiced ...".
Supporting the view that the Court was not laying down a rule are the points made when
the Court applies the "principles" to the present case (para 56 - 63). These are rather
confusing as they include comments on matters the Court does not have to decide (58)
and they refer to the applicant's youthfulness while also noting that the police procedure
was being applied to everyone (60, 61). The Court focuses on how the breach of rights
affected the applicant's trial (57, 58), in particular noting that the trial court treated the
tainted statement as central evidence which other evidence in the case confirmed. This
approach does not look like the application of a rule of exclusion.
If the decision process is not the application of a rule, it is not necessary to refer to breach
of the right as going to the fairness of the trial. Policy fairness, not trial fairness, should be
the context for the decision. However the Court, without defining trial fairness, considered
that this breach did go to trial fairness.
I do not suggest that trial fairness is necessarily the wrong basis for the admissibility
decision. A fair trial is one where the law is accurately applied to facts determined
impartially. It could be argued that absence of legal advice might give rise to an unreliable
statement, so that if the court relied on it that would skew the proceedings by causing
partiality (giving improper weight to prosecution evidence). It could even be argued that
such a statement would not be voluntary in the sense that the law requires, and that the
use of such evidence would be of questionable reliability and would similarly render the
trial partial.
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The trouble with that view, focused as it is on the proper weight of the tainted evidence, is
that questions of the weight of the evidence are usually for the tribunal of fact once the
evidence is admissible. A coerced confession is not necessarily unreliable. Its rejection by
the court is really a matter of public policy.
Courts in New Zealand tend to justify exclusion of evidence tainted by breach of the right
to legal advice on unreliability grounds. Nevertheless, the pattern of decisions follows that
of decisions based on balancing of competing values. It seems to be a matter of the right
results for the wrong reasons.

Thursday, December 04, 2008

Discuss: no case or no chance?
When should a judge prevent a prosecution case from continuing and discharge the
accused for lack of evidence?
The "no case" submission was addressed in DPP v Varlack [2008] UKPC 56 (1 December
2008). This was a case in which the prosecution had relied on inferences, rather than on
direct evidence of involvement in a murder.
There is potential in this subject for confusion of a number of threads. One thread is what
the judge must decide in ruling on a no case submission. Another is how the jury must be
directed on inferences. Another is how an appellate court decides whether an error may
have deprived the accused of a real chance of a more favourable verdict.
In Varlack the Privy Council endorsed a statement of the law by King CJ in Questions of
Law Reserved on Acquittal (No 2 of 1993) (1993) 61 SASR 1, 5, which included the
following:
"It is not [the judge's] concern that any verdict of guilty might be set aside by the Court of
Criminal Appeal as unsafe. Neither is it any part of his function to decide whether any
possible hypotheses consistent with innocence are reasonably open on the evidence ... ."
So, never mind how the jury will be directed about inferences of innocence, and never
mind about how an appellate court will view a conviction. It is beside the point on a no
case submission that the judge will tell the jury that they cannot convict if they think there
is a reasonable inference that prevents an essential element of the prosecution case from
being established to the necessary standard.
But it is relevant on a no case submission that the judge considers that the evidence on an
element of the offence is so inherently weak or vague that a reasonable jury properly
directed could not convict. It is only in that class of case, where the evidence is tenuous,
that the judge's assessment of the acceptability of the prosecution evidence is relevant to
the no case issue.
That is because questions of fact are for the tribunal of fact. On a no case submission, if
the evidence is not inherently weak or vague, the judge has to decide whether the
evidence is adequate. Adequacy is a question of law. It does not require anticipating what
the jury will decide. A case is adequate, in this sense of overcoming a no case submission
if, to quote the "canonical statement of the law" by Lord Lane CJ in R v Galbraith [1981] 1
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WLR 1039, 1042 cited in Varlack at 21:
"... a reasonable jury properly directed could on that evidence find the charge in question
proved beyond reasonable doubt."
King CJ elaborated, in the passage quoted by the Privy Council at 22 of Varlack:
"I would re-state the principles, in summary form, as follows. If there is direct evidence
which is capable of proving the charge, there is a case to answer no matter how weak or
tenuous the judge might consider such evidence to be. If the case depends upon
circumstantial evidence, and that evidence, if accepted, is capable of producing in a
reasonable mind a conclusion of guilt beyond reasonable doubt and thus is capable of
causing a reasonable mind to exclude any competing hypotheses as unreasonable, there
is a case to answer. There is no case to answer only if the evidence is not capable in law
of supporting a conviction. In a circumstantial case that implies that even if all the evidence
for the prosecution were accepted and all inferences most favourable to the prosecution
which are reasonably open were drawn, a reasonable mind could not reach a conclusion
of guilt beyond reasonable doubt, or to put it another way, could not exclude all
hypotheses consistent with innocence, as not reasonably open on the evidence."
So, as the Board put it at para 23, the test is what inferences a reasonable jury properly
directed might draw, as distinct from what inferences the judge (or the Court of Appeal)
thought could or could not be drawn.
You may think that here there are moments of clarity, rapidly followed by periods of
obscurity. The point to remember is that the facts are for the jury to determine except in
cases where the evidence is inherently weak or vague.
The position was summarised in R v Harder 29/5/03, Williams J, HC Auckland T002481:
"A conviction will be unsafe within the terms of the authorities only rarely and only where
the 'necessary minimum evidence to establish the facts of the crime has not been called'
so that the elements have not been proved or in the rare case where the evidence is
plainly so inadequate and threadbare or the witnesses so discredited that the trial Judge
concludes that a conviction must necessarily be unsafe and the interests of justice
therefore compel discharge."
I think the position would be clarified by this sort of omission of reference to the jury. The
issues are whether there is evidence on each element of the case, and whether any of that
evidence is plainly so inadequate and threadbare or the witnesses so discredited that the
trial Judge concludes that a conviction must necessarily be unsafe and the interests of
justice therefore compel discharge.
In Varlack the Board held that the trial judge had correctly rejected the no case
submission, and the respondent's conviction was restored. On another point, it held that a
good character direction should have been given even though the accused's defence
involved admissions of bad conduct, but that here the omission of that direction had made
insufficient difference to the trial to affect the verdict.
For the sake of a bit of mental exercise, one might compare the law on no case
submissions to that on applications of the proviso. The latter, insofar as relevant here,
involves considering whether, in the absence of an error that occurred at trial, the jury
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could have acquitted the accused. So whereas the no case issue is whether the jury could
convict, the proviso issue is whether the jury could acquit.
As can be seen from the cases on the proviso (see Index, entries under "Proviso" and
"substantial miscarriage of justice"), the courts are not of one mind on how to decide
whether a jury could acquit. Again, the difficulties arise from the court having to decide
what a jury could do.
Just for the sake of tossing around ideas, what if the appellate court's task were to be seen
as deciding whether there is a defence case that should go to a jury? The error at trial
would have to link to the defence case, but, assuming it did, should the court quash a
conviction and order a retrial if there is a defence case that is not tenuous (inherently weak
or vague)? Each side should meet the same criteria of adequacy on the question of
whether its case should go to the jury, whether before or at trial (prosecution case
considered by the judge) or by way of retrial (defence case considered on appeal).
Discuss.

Monday, December 08, 2008

DNA record retention
Retention by the police of information about a suspect can be a breach of the suspect's
right to privacy: S and Marper v United Kingdom [2008] ECHR 1581 (4 December 2008).
This case concerns fingerprints and DNA samples taken by the police. Neither of the
applicants was convicted and both requested destruction of these records. The police
refused.
The Grand Chamber held that retention of the information in such circumstances was a
breach of the applicants' rights to privacy and that vindication was achieved by the Court's
finding of a violation in view of the resulting obligation on the UK to secure the rights of the
applicants and of persons in their position.
This decision applies to samples taken directly from suspects. That sort of information
collection is now the subject of legislation in many jurisdictions. In New Zealand we have
the Criminal Investigations (Bodily Samples) Act 1995. The bracketed words highlight its
focus which is the obtaining of invasive intimate samples, if necessary by force; it does not
provide a code for the obtaining of such information by other non-invasive means: R v
Cooper CA381/00, 19/2/01. DNA from clothing seized during execution of a search warrant
was used in that case to establish that the accused was the father of the victim and of her
child. The Court of Appeal held that this investigatory technique was not unreasonable,
and also that it was lawful, meaning that the Act did not apply to this means of gathering
information.
There is in NZ no regulatory regime governing the retention and destruction of information
obtained by indirect means such as those used in Cooper. Obviously, where the suspect is
convicted, permanent retention of the information may be justified, as it is under the Act for
convictions of specified offences. But for people like the applicants in S and Marper, more
rules are needed.
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Thursday, December 11, 2008

Absolute or relative inhumanity
As recently as 18 March 1789 Catherine Murphy was burnt at the stake at Newgate,
although locals regarded this event distastefully. Her death did not attract a crowd like that
of the 20,000 who witnessed the burning of Elizabeth Herring at Tyburn on 13 September
1773. The method of Catherine's execution (for clipping coins) shows traces of humanity:
"Catherine Murphy's execution was to be the last burning of a woman in England and was
really was only a modified form of hanging, followed by burning. She was led from the
Debtor's Door of Newgate past the nearby gallows from which 4 men, including her
husband, were already hanging, to the stake. Here she mounted a small platform in front
of it and an iron band was put round her body. The noose, dangling from an iron bracket
projecting from the top of the stake, was tightened around her neck. When the
preparations were complete, William Brunskill, the hangman, removed the platform leaving
her suspended and only after 30 minutes were the faggots placed around her and lit."
Is inhuman or degrading punishment a relative, or an absolute, concept? What seems fine
to us might be abhorrent in another culture. Or, putting it the other way, should we
condemn as inhuman the practices of another culture merely because we would call them
so?
There must be many people in cultures not dissimilar to the English who approve of the
death penalty. Examples of executions by lethal injection may be cited as illustrations of
humanity, not unlike the act of kindness that pet owners may have to authorise. Far more
terrible may, in the minds of such people, be the locking of a person in a cage-like cell for
the rest of his life, perhaps several decades. Even opponents of the death penalty may not
protest very loudly when those who commit hideous crimes are executed in jurisdictions
where that is lawful. Absolute opposition may, in such cases, tend to be softened by
relativist views.
In R (on the Application of Wellington) v Secretary of State for the Home Department
[2008] UKHL 72 (10 December 2008) the issue was whether extradition of the applicant to
Missouri, where he was wanted for trial for two murders, would breach article 3 of the
ECHR, the right not to be subjected to inhuman or degrading punishment, where if
convicted he would be sentenced to life imprisonment without the possibility of release.
Three of the judges were relativists: Lord Hoffmann (para 27), Baroness Hale (48) and
Lord Carswell (57). The absolutists were Lord Scott (40) and Lord Brown (86).
The relativist approach does not simply adopt as legitimate the punishments that are lawful
in the foreign jurisdiction. There would be a breach of article 3 if extradition would give rise
to a real risk of a punishment that "shocked the conscience" (Lord Hoffmann at 32, citing
Ferras v United States) or would be clearly or grossly or obviously disproportionate (35 36). The point about relativism is that what might seem unacceptable in the UK may
nevertheless be acceptable in the context of the foreign culture. The example cited was
the prison practice of "slopping out" – making prisoners empty their own chamber pots:
this had been held, by the Court of Session, to be inhuman in Scotland, whereas Lord
Hoffmann pointed out that it might be normal in countries "where people who are not in
prison often have to make do without flush lavatories" (27).
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Underlying the relativist approach is the policy of preventing those accused of serious
crimes from obtaining a refuge from justice – by resisting extradition – simply because
their crimes deserved severe punishment. Baroness Hale (at 50, 51) referred to para 89
and 100 of Soering v United Kingdom (1989) 11 EHRR 439 in support of the view that all
the circumstances of the particular case must be assessed in evaluating whether a likely
punishment would be inhumane because the penalty must be relative, or proportionate, to
the offence. Concluding that here extradition would not breach of article 3, she added (53):
"There are many justifications for subjecting a wrongdoer to a life in prison. It is not for us
to impose a particular philosophy of punishment upon other countries."
Lord Carswell, the third relativist, also cited para 89 of Soering. He drew the following from
Strasbourg jurisprudence (58):
"It has been held in Chahal and in Saadi v Italy (2008, Application no 37201/06, BAILII:
[2008] ECHR 179 ) that the risks to the expelling state if such a person is not deported
cannot be weighed against the risk of his ill-treatment in the receiving state: Saadi, para
138. If it is established that that ill-treatment would amount to torture or inhuman or
degrading treatment, the prohibition is absolute: ibid, para 127. The passage which I have
quoted from the judgment in Soering demonstrates that in extradition cases considerations
founded upon the importance of extradition may legitimately be taken into account in
determining whether the alleged offender's treatment would attain the minimum level of
severity which would constitute inhuman or degrading treatment, an assessment which is
relative: Saadi, para 134."
Saadi is noted above: 25 July 2008.
I'm not sure that Lord Carswell is clarifying the point by citation of Saadi. One of the
justifications for a severe sentence may be the need to protect society. The need to protect
the UK cannot be a justification for concluding that the likely foreign sentence would not be
inhuman: Saadi. It is the need to protect the foreign society that may justify the sentence
likely to be imposed by that society. But the offender is resisting efforts to return him to that
society. There may be cases where that reasoning makes sense (he might pose a risk to
the foreign society from his base in the UK) but that was not the situation here. Any risk
posed by the appellant to the UK was irrelevant to whether his sentence in Missouri would
be inhumane, and while in the UK he posed no risk to Missouri.
Be that as it may, the relativist position can be summarised as, up to the point where we
would regard a foreign sentence as unconscionable, what might be regarded as inhuman
here may not be inhuman over there. It helps in understanding this to keep in mind the
"slopping out" example. The weakness in the relativist position is shown by Lord
Hoffmann's indication that he is not necessarily convinced that the "slopping out"
illustration is a good one (27): "Whether, even in a domestic context, this attains the
necessary level of severity is a point on which I would wish to reserve my opinion."
The trouble is that once you find an example of something that really would be inhuman
treatment in the domestic jurisdiction, you should say it would be inhuman anywhere. This
is the absolutist position of Lords Scott and Brown. Indeed, Lord Brown says this very
thing at 88. The absolute position does have some awkwardness, because it purports not
to impose Convention standards on other countries (86). Lord Scott seeks to avoid the
difficulty by suggesting, at 42, that article 3 prescribes minimum standards, not norms, so
that while "slopping out" may be below the norms acceptable in Scotland, that does not
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mean it is a breach of article 3.
All judges agreed that the likely punishment in Missouri was not inhuman and that in the
circumstances of this case extradition would not involve a breach of article 3 of the
Convention.
Strange to say, the Law Lords did not refer to their decision in R v Secretary of State for
the Home Department, ex p Adam, noted here 7 November 2005, in which the same right
was held to be absolute.

Friday, December 12, 2008

Don‘t mention rights ...
Just a note on reverse onus provisions and when the legal burden is appropriate instead of
merely an evidential burden: R v Chargot Ltd (t/a Contract Services) [2008] UKHL 73 (10
December 2008).
Lord Hope, with whom the other Law Lords agreed, said at 28:
"Section 40 [of the Health and Safety at Work etc Act 1974] imposes a reverse burden of
proof on the employer. In Sheldrake v Director of Public Prosecutions [2004] UKHL 43;
[2005] 1 AC 264, para 21 Lord Bingham of Cornhill said that the justifiability of any
infringement of the presumption of any innocence cannot be resolved by any rule of
thumb, but on examination of all the facts and circumstances of the particular provision as
applied in the particular case. In para 30 he drew attention to the difference between the
subject matter in R v Lambert [2001] UKHL 37; [2002] 2 AC 545 on the one hand, where it
was held that the imposition of a legal burden on the defendant undermined the
presumption of innocence, and R v Johnstone [2003] UKHL 28; [2003] 1 WLR 1736 on the
other, where it was held that there were compelling reasons why there should be a legal
burden. In the former case, where section 28 of the Misuse of Drugs Act 1971 was in
issue, a defendant might be entirely ignorant of what he was carrying. In the latter,
offences under section 92 of the Trade Marks Act 1994 are committed by dealers, traders
and market operators who could reasonably be expected to exercise some care about the
provenance of goods in which they deal. It seems to me that the situation in which the
reverse burden imposed by section 40 arises is analogous to that in R v Johnstone.
Sections 2 and 3 impose duties on employers who may reasonably be expected to accept
the general principles on which those sections are based and to have the means of
fulfilling that responsibility."
This direct – almost casual – approach to deciding the appropriate standard on reverse
onus is refreshing in comparison to the intricate exercise that bills of rights seem to
require, culminating in a balancing of rights to see if there is an infringement and, if there
is, a determination of what limitations are justified in a free and democratic society.

Thursday, December 18, 2008

The implications of deeming
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What are the implications of the phrase "A discharge under this section shall be deemed to
be an acquittal": s 347(4) Crimes Act 1961[NZ]?
Does it imply that there should be deemed to have been a verdict of not guilty? And that
evidence had been adduced that was sufficient for a fact finder (jury usually) to consider?
And that the evidence that the prosecution had adduced at this notional trial had been the
strongest that had been anticipated on the basis of pre-trial proceedings?
Or does it simply mean that when the judge told the accused "You are discharged" he
meant "You are found not guilty without the need for a trial"?
A difference in understanding of the meaning of "deemed" in this context, where its
implications for the special plea of previous acquittal (s 358(1)) had to be determined, was
the basis for a difference of opinion in the New Zealand Court of Appeal: R v Taylor [2008]
NZCA 558 (17 December 2008).
The majority (Chambers and Panckhurst JJ) in separate judgments placed slightly different
emphasis on grounds for their conclusion that where s 358(1) mentions a "former trial" it
means an actual trial, not a notional trial that was deemed by s 347(4) to have occurred.
Chambers J at 39 set out his reasons for declining to give "former trial" an expansive
meaning. Each of these may, with respect, be challenged. He said an expansive meaning
would strain the wording of the subsection, that he didn't know how the subsection should
be re-written, that the same expanded meaning would have to apply in s 358(2) and
359(3), so that and revision of the law would have to be legislative. In answer to those
propositions it could be said that there is no straining other than that required by the
deeming provision, that no rewriting is required, and that the phrase "former trial" need not
have the same meaning every time it is used but can take its meaning from its context.
Panckhurst J focused on the common law origins of the legislative provisions on the
special pleas, holding (116) that there is an underlying requirement of jeopardy of
conviction. Consequently, "former trial" means an occasion on which the accused was at
risk of conviction (117), and that a deemed acquittal does not trump the requirement of
actual jeopardy (123).
That, of course, assumes that the legislature did not intend to deem a former trial to have
occurred.
Fogarty J dissented on this point. He held (134 – 138) that the deeming provision should
not be read down, but instead should be given a liberal interpretation so as to mean that
there was deemed to have been a trial prior to the proceedings at which the special plea is
made. Parliament intended that a discharge under s 347 should carry all the benefits of an
acquittal (139). This removes any apparent inconsistency between the sections (141).
There are attractions in the reasoning of the dissent. An interpretation that avoids
legislative inconsistency is preferable to one that requires the legislators who enacted the
Crimes Act 1961 to be thought of as fools whose efforts were "curious and archaic" (25).
No doubt the unsuccessful (self-represented) appellant will be drafting his application for
leave to appeal to the Supreme Court. On the assumption that these proceedings are not
yet at an end, I say no more.
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[Update: the Supreme Court refused leave to appeal: Taylor v R [2009] NZSC 45 (15 May
2009), saying that "whatever may be the answer to the s 347 point" the proposed appeal
had no prospect of success because the offences were not sufficiently similar to permit the
plea of previous acquittal on the facts.]

Friday, December 19, 2008

Kingdom or country?
For discussion of when time begins to run in relation to the right to be tried within a
reasonable time, see Burns v HM Advocate [2008] UKPC 63 (15 December 2008). The
fact that a decision is made to hold the trial in another country (here, Scotland) does not
mean that time runs from when proceedings are initiated in that country if the accused
person has previously been told by officials in one country (here, England) he will be
charged.
Given that time ran from when the appellant was first informed he would be charged, the
question of whether the delay was unreasonable and if so what was the appropriate
remedy was left to be decided after the trial, applying Spiers v Ruddy [2007] UKPC D2.
It was appropriate to view the events as a continuum (Lord Rodger at 24) and to look at
substance rather than form (Lady Cosgrove at 52). Delay is to be assessed from the
defendant's perspective (26, 46). Ordinary people will be unaware of jurisdictional
subtleties (54) and the obligations under the Convention are incurred by the United
Kingdom; the governing consideration is not how the UK arranges its internal jurisdictional
matters (27).
On when a person is charged, Lord Bingham's dicta in Attorney General's Reference (No 2
of 2001) [2003] UKHL 68; [2004] 2 AC 72, 91, paras 27-28 were applied (15). All the
circumstances must be considered, but
"As a general rule, the relevant period will begin at the earliest time at which a person is
officially alerted to the likelihood of criminal proceedings against him."

Saturday, December 20, 2008

Degrees of forgery
Judges don't always agree that a given statutory text coincides with its purpose. In Li v R
[2008] NZSC 114 (19 December 2008) the majority of four judges held that text and
purpose coincided, while the Chief Justice dissented. The text was s 256(1) of the Crimes
Act 1961[NZ], which defines an offence of forgery:
"Every one is liable to imprisonment for a term not exceeding 10 years who makes a false
document with the intention of using it to obtain any property, privilege, service, pecuniary
advantage, benefit, or valuable consideration."
Here the appellant had been convicted on counts of making false certificates of
qualifications and selling them to people who knew they were false documents.
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The majority held that this wording was clear and that there was no need for an intent to
deceive the person who provides the payment. This places on an equal footing, as far as
maximum penalty is concerned, those who make a false document intending to obtain
valuable consideration with those who use such a document to obtain such consideration
(s 257(1)(a)). The act of selling the false document to a knowing recipient is a making use
of the falsity of the document if the seller knows that it will be used deceptively (69). This
contrasts with an innocent copying, of a famous picture for example, where the maker
believes the purchaser has no intention of using it deceptively (joint judgment at 67, and
Elias CJ at 53).
How could anything be more simple, you might wonder. On what basis could the Chief
Justice dissent?
She found (4) it difficult to construe the section – a sure sign, I suggest, that something is
about to go wrong. She didn't like the idea that this serious offence could be committed
without deceiving the purchaser of the false document. The majority at 52-53 explain why
that is not a bad thing.
Central to Elias CJ's approach is a perception of reduced culpability on the part of those
who do not deceive their purchasers (30, 41), but the joint judgment sees no such
distinction (53). Elias CJ considers that on the majority's approach it was sufficient for the
judge to direct the jury that an intention to sell the document to a person who was not
deceived would be sufficient for liability (39), but that is not the entirety of the majority's
conclusion (69) which recognises that the judge's direction may technically have been
incomplete in its omission of a need for proof that the accused intended the purchaser to
use the document deceptively.
The appellant had made a concession (apparently in pleadings, not mentioned in
argument) that destroyed her opportunity for a retrial. She had acknowledged that she
should have been convicted of a lesser offence (s 256(2)). However, as the majority
pointed out, that acknowledgement cured any defect in the judge's direction (69) and her
appeal was dismissed.

Tuesday, December 23, 2008

Rational driving
Anyone using the roads these holidays will be pleased with the Supreme Court's decision
in Aylwin v Police [2008] NZSC 113 (19 December 2008). Some people who will be caught
driving with excess breath or blood alcohol levels will be displeased that unmeritorious and
technical defences are disappearing, but the huge majority enter pleas of guilty at an early
stage and accept responsibility.
There were two offences in Aylwin: failing to accompany an officer (s 59(1)(b) Land
Transport Act 1998), and driving with excess breath alcohol (s 56(1)).
On the failing to accompany charge, a point of general interest was made. The defence
had not challenged the witness's evidence that the breath screening test and the evidential
breath test had been carried out properly so as to bring them within the statutory
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definitions of those tests. At the time of the defended hearing the Evidence Act 2006 was
not in force, but the Supreme Court, upholding the Court of Appeal, held that unless
challenged by the defence the witness's evidence that the tests were carried out is
sufficient proof that they were. One would have expected the rule in Browne and Dunn to
have applied, but in any event s 92 of the Evidence Act 2006 now requires crossexamination on "significant matters that are relevant and in issue".
It was open to the defence, on the failing to accompany charge, to cross-examine on
whether the procedures that had occurred complied with the requirements of the
definitions of the tests. The defence could, as always, advance any allegation of bad faith
if the circumstances warranted that.
The excess alcohol charge was different in that errors in carrying out the breath tests are
rendered irrelevant by s 64(4) and (5), so that the prosecution need only establish (para 14
of the Supreme Court judgment):
(a) The fact that a breath screening test was conducted;
(b) The fact that an evidential breath test was conducted;
(c) The results of these tests; and
(d) That [the defendant] was advised of his right to have a blood test.
As protection against errors in the breath testing procedure (whether human error or
machine error), the person can elect to have a blood sample taken for analysis (para 11,
referring to s 70A). The defence could still allege bad faith, but on the present facts there
was no suggestion of bad faith.
There is no mention here of the right to legal advice that a person has during the testing
procedures, which arises because of the element of detention necessarily inherent in the
process. Breach of that right remains a matter relevant to the admissibility of the evidence
of the result of the testing – whether of breath or blood - and this will be determined by the
s 30 Evidence Act 2006 balancing exercise.
The judgment does not elaborate what challenges may be made to points (a) and (b)
above, other than to mention bad faith. If the defence took issue with whether what was
done amounted to, for example, an evidential breath test, then - given that errors in
carrying out the test don't count - attention would focus on whether the device used was
an approved device. A challenge based on bad faith would be directed at disputing the
witness's honesty.

Monday, January 12, 2009

Getting on with it
Does either party, prosecution or defence, have an obligation to find the quickest way
through the legal labyrinth?
The defence may complain of breach of the right to trial within a reasonable time, although
in the course of the proceedings it took such legal objections as were available to it (eg
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objections based on lack of jurisdiction). Is the defence to blame for the time taken up in
deciding such issues?
The defence might agree to a course that is not the quickest. For example, it may agree to
have an issue of confiscation decided by the trial judge rather than the most immediately
available judge. Or it may fail to seek severance from a co-defendant, when severance
could have led to quicker resolution. Is the defence to blame for these sorts of delay?
If the state has done all it can to expedite proceedings, does that render all delay
reasonable?
In Bullen and Soneji v United Kingdom [2009] ECHR 28 (8 January 2009) the Chamber
applied (58) its established approach of assessing reasonableness of delay by reference
to the complexity of the case, the conduct of the parties, and what was at stake for the
defendant. These were confiscation proceedings, and were to be treated for this purpose
as analogous to sentencing (applying Crowther v. United Kingdom, no. 53741/00, §§ 24
and 25, 1 February 2005).
Here the jurisdictional point had been particularly difficult, and the House of Lords had
overruled the Court of Appeal. The Chamber summarises the House of Lords reasoning at
30. It was not a point that needed to be considered by the Chamber, but essentially it
concerned the consequences of a statutory limitation on commencement of confiscation
proceedings, and the distinction between mandatory and directory requirements, and
between (for the latter) purely regulatory directory requirements (where breach never
invalidates subsequent action) and other directory requirements (where the consequences
of breach depend on whether there was substantial compliance with the requirement).
The Chamber held (62) that neither party was to blame for the appeal delay in this case.
The defendants could not be criticised for agreeing to have the trial judge determine the
confiscation issue (64), and failure by the defendants to press for early determination or to
seek severance did not absolve the state from its obligation to deal with cases within a
reasonable time (65, citing Crowther, above). The defendants could not be blamed for the
time it took judges to hear the confiscation argument and to reach decisions, or for the
time between the lodging of the appeal to the Court of Appeal and delivery of that Court's
decision (67, 68). The Chamber also noted (at 69, and seemingly in contradiction to para
62) the two year delay between the Court of Appeal's certification of the point of appeal
and the House of Lord's judgment on that appeal. This latter may be an illustration of the
kind of delay for which the state will not normally be responsible unless – as apparently
here – the delay was inherently unreasonable.
The apparent contradiction between paras 62 and 69 disappears once it is remembered
that it is not only the parties who are involved: the state is responsible for compliance with
the defendant's right to a hearing within a reasonable time.
The Chamber noted that what was at stake for the defendants was serious (70): further
imprisonment in default of payment of substantial sums, after the sentences of
imprisonment had been served, and over 5 years since the convictions were entered,
where payment was more difficult that it would have been without the delay.
The delay here was held to have been in breach of the art 6§1 right to a hearing within a
reasonable time. An argument that the proceedings were unfair was dismissed.
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Wednesday, January 14, 2009

Restoring pendency
Jimenez v Quarterman [2009] USSC 13 January 2009 is a narrow decision in which the
plain meaning of statutory language is applied to determine when time for federal
proceedings arising from a state conviction begins to run.
Sometimes the language used by a foreign court points to a concise way of expressing an
idea. In this case the Court, in a unanimous opinion delivered by Thomas J, used the word
"pendency". Here, a conviction had been entered and the time for appeal against it had
expired. Later, the appellate court granted leave to appeal out of time. Had the conviction
been final before the appellate court granted that leave? Yes. And after the appellate court
granted leave to appeal out of time, was the conviction final? Clearly not, as an appeal
was pending.
Normally we say that the appeal is pending, and that the conviction is subject to an appeal.
Here the Court said the grant of leave to appeal restored the pendency of the conviction.
The Court interpreted section 2244(d)(1)(A) of the Antiterrorism and Effective Death
Penalty Act 1996, which defines when a conviction is final, in a way that was consistent
with the settled understanding in this context. Time for commencement of federal review
proceedings begins to run when the state proceedings – including those where leave to
appeal out of time has been granted - have concluded.
So, a common sense result. Enough to restore the pendency of one's disenchantment?

Wednesday, January 14, 2009

Haunted by the past
One way of getting a longer prison sentence than is warranted by a present offence is to
have a bad record of previous criminality.
Sometimes statutory sentencing regimes spell this out. One approach is to exhaustively
list the prior offences that will serve to increase a subsequent sentence, and to require
courts to apply that list regardless of the particular facts that gave rise to earlier
convictions. Another statutory approach is to state the quality of previous offending that will
increase a subsequent sentence.
This latter approach came under scrutiny in Chambers v United States [2009] USSC 13
January 2009.
Here, the present offending received an increased sentence if the previous offending
included a specified number of offences that were defined as violent felonies because
they, inter alia (to mention only the critical point in this case) were
"... burglary, arson, or extortion, involve[d] the use of explosives, or otherwise involve[d]
conduct that present[ed] a serious potential risk of physical injury to another"
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(Armed Career Criminal Act 18 U.S.C. section 924(e)(2)(B)(ii); this is referred to as the
residual clause).
The question was whether a previous conviction for failing to report for weekend
imprisonment counted as a "violent felony". The lower courts had held that failure to report
was a form of escape from a penal institution, and was therefore a violent felony because
of the risk of harm posed by the aggressive behaviour of escape. The Supreme Court
disagreed.
This required Breyer J (delivering the opinion of the Court in which Roberts CJ, Stevens,
Scalia, Kennedy, Souter and Ginsburg JJ joined), to distinguish the established approach
of characterising previous offending by type of offence without reference to particular facts,
from the process of determining whether a previous instance of offending fell within a
specified type of offence. This latter required reference not just to the way offences were
grouped in the statute that created them, but to the characteristics of the particular
definitions within such a group. Here, failure to report was grouped in the relevant statute
with escaping from custody. But failure to report was a form of inaction, not having the
aggressive quality of escaping:
"The behavior that likely underlies a failure to report would seem less likely to involve a risk
of physical harm than the less passive, more aggressive behavior underlying an escape
from custody."
Furthermore, there was no significant evidence that a non-reported would pose a risk of
violence:
"The offender's aversion to penal custody, even if special, is beside the point. The question
is whether such an offender is significantly more likely than others to attack, or physically
to resist, an apprehender, thereby producing a "serious potential risk of physical injury.""
Therefore the previous conviction did not count towards qualification for an increased
sentence in this case.
Justice Alito, with Thomas J concurring, agreed in the result but called on Congress to
create a specific list of defined crimes that are deemed worthy of attracting the sentencing
enhancement.
"ACCA's residual clause is nearly impossible to apply consistently. Indeed, the "categorical
approach" to predicate offenses has created numerous splits among the lower federal
courts, ... the resolution of which could occupy this Court for years. What is worse is that
each new application of the residual clause seems to lead us further and further away from
the statutory text. Today's decision, for example, turns on little more than a statistical
analysis of a research report prepared by the United States Sentencing Commission."
[footnote omitted]
Plainly there is a need to avoid the sentencing courts having to make detailed inquiries into
the significance of instances of prior offending, while at the same time providing a
categorical approach that will deal appropriately with individual offences. In Chambers the
present offence (being a felon in possession of a firearm) would have attracted a minimum
sentence of 15 years' imprisonment if the prior offending qualified. That would – had the
views of the lower courts prevailed – have given enormous significance to the offender's
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failure to report for weekend detention (he had failed to report for four weekends out of an
eleven weekend sentence which had been imposed for a robbery and battery offence
which itself qualified to be included in the present calculation). The Court does not say
what sentence Mr Chambers received for the failure to report.
There are easier ways of sentencing recidivists. One is to leave it to the judges, but as
politicians can gain votes by promoting harshness it is inevitable that legislators will
intervene. Some jurists favour this. Such intervention could be by reference to previous
sentences of imprisonment as criteria for increasing subsequent sentences. That approach
avoids the difficulty of classifying offences.

Thursday, January 15, 2009

Should negligence be misconduct?
In Herring v United States [2009] USSC 14 January 2009 the majority (5-4) held that the
basis for exclusion of evidence obtained in breach of the Fourth Amendment (the right not
to be subjected to unreasonable search or seizure) is deterrence of official misconduct.
Prior to that decision reasons other than deterrence could have been advanced for
exclusion of wrongfully obtained evidence. These were mentioned in the leading
dissenting opinion of Ginsburg J: the need to constrain state power, to avoid taint to the
judiciary from a perception of partnership in official lawlessness, to avoid undermining
popular trust in government, to withhold constitutional approval of misconduct, to maintain
respect for the law, and to provide the only practical remedy for official impropriety.
But no, held Roberts CJ, joined by Scalia, Kennedy, Thomas and Alito JJ. If deterrence
would not be effective there is no point in excluding evidence: the benefits of deterrence
must outweigh the costs of excluding the evidence. These costs are the price paid by the
justice system in allowing the particular offender to go free:
"To trigger the exclusionary rule, police conduct must be sufficiently deliberate that
exclusion can meaningfully deter it, and sufficiently culpable that such deterrence is worth
the price paid by the justice system. As laid out in our cases, the exclusionary rule serves
to deter deliberate, reckless, or grossly negligent conduct, or in some circumstances
recurring or systemic negligence."
In Herring the police mistakenly believed that there was in existence a warrant to arrest Mr
Herring. That belief arose from a check on the database maintained by the local police.
Before a copy of the warrant could be faxed to them, officers arrested and searched Mr
Herring, finding drugs and a gun he was not entitled to possess. Within a few minutes the
staff at the station realised that, as they could not locate the paper copy of the warrant
their database must have been in error, so the arresting officers were informed. The
evidence had already been discovered.
Was this a slight error arising from the system in place at the relevant station not being
operated efficiently? The majority held that it was. There was no flagrant and deliberate
disregard of Mr Herring's constitutional rights that would have been necessary to trigger
the need for the deterrent response of exclusion of the evidence.
The minority strongly dissented on this point. Ginsburg J emphasised the need for
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computerised systems to be efficiently maintained in order to protect innocent people from
this sort of conduct:
"Inaccuracies in expansive, interconnected collections of electronic information raise grave
concerns for individual liberty. "The offense to the dignity of the citizen who is arrested,
handcuffed, and searched on a public street simply because some bureaucrat has failed to
maintain an accurate computer data base" is evocative of the use of general warrants that
so outraged the authors of our Bill of Rights. Evans, 514 U. S., at 23 (STEVENS, J.,
dissenting)."
She disagreed with the majority argument that deterrence would not be effective against
conduct that is merely negligent, pointing out that the law of torts is based on the
assumption that liability for negligence will make people more careful.
There was no evidence that in this case the systemic errors were ingrained and frequent,
and Roberts CJ regarded it as significant that they were not routine or widespread. If they
were, deterrence would have been necessary on the basis that the misconduct had
graduated from negligence to recklessness:
"If the police have been shown to be reckless in maintaining a warrant system, or to have
knowingly made false entries to lay the groundwork for future false arrests, exclusion
would certainly be justified under our cases should such misconduct cause a Fourth
Amendment violation."
So, apparently widespread negligence would not call for deterrence unless it could be
reclassified as recklessness.
In computerised databases errors can easily become widespread. False information about
one person can become available to a large number of officials. There are good policy
reasons for imposing on such a potentially error-prone system the safeguard of deterrence
of negligent administration. Certainly it is appropriate to assess the circumstances of each
case and to weigh the seriousness of the official misconduct against the public interest in
admitting the wrongfully obtained evidence, but it seems to be wrong to impose a rule that
negligent errors do not count as official misconduct.
Herring marks a significant departure from the Katz v United States, 389 U.S. 347 (1967)
focus on privacy interests. Like anyone who did not have a warrant out for his arrest, Mr
Herring had, one would have thought on the basis of Katz, a reasonable expectation of
privacy in relation to his person and his vehicle, at the time of his wrongful arrest. It was
insufficient to justify the unauthorised interceptions in Katz that the Government‘s agents
acted in good faith and circumscribed their activities to the minimum they considered
necessary, and the interceptions where held to amount to a bypassing of a neutral
predetermination of the scope of the search which left the police to determine the scope of
the Fourth Amendment protection. So too in Herring, the absence of a warrant to arrest
him meant that the police, albeit innocently, determined – and terminated – his
constitutional protection. Acting in good faith can hardly be a reason to admit wrongfully
obtained evidence, because the police are expected always to act in good faith. Katz was
not referred to in Herring. The breach of the privacy right in Herring was serious. That is
not to say that the Court was wrong to rule the evidence admissible, because the
balancing of this breach (measured as a breach of privacy) against the cost to the
enforcement of the law might still have supported that result. The focus on the police
misconduct was a very small part of the whole picture.
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Friday, January 16, 2009

Reviving lost causes
Scalia J's dissent (joined by Roberts CJ and Souter and Thomas JJ) in Oregon v Ice
[2009] USSC 14 January 2009 raises again the question of whether judges who have
previously dissented should subsequently obey the law and not repeat their dissent in a
later case on the same point. This question was considered here in relation to Young v
United Kingdom (noted 19 January 2007).
Oregon v Ice concerns the determination of facts necessary to support the imposition of
consecutive sentences of imprisonment. The Supreme Court has recently established, by
a majority, the rule that any such fact other than a previous conviction must be admitted by
the defendant or found beyond reasonable doubt by a jury: Apprendi v. New Jersey, 530
U. S. 466 (2000), applied in United States v. Booker, 543 U. S. 220, 232 (2005). However
in Ice the majority held that facts, outside those necessary for the determination of guilt on
a particular charge, necessary for the imposition of consecutive sentences, are for the
judge to determine.
As Scalia J pointed out, this is a distinction-without-a-difference; there is
"...no room for a formalistic distinction between facts bearing on the number of years of
imprisonment that a defendant will serve for one count (subject to the rule of Apprendi)
and facts bearing on how many years will be served in total (now not subject to Apprendi)."
He criticises the majority for relying on "the very same" arguments that the Court had
rejected in previous cases. These included the difficulties that would arise from the
multiplicity of issues that may need to be considered and the number of hearings that may
be required. But,
"...That is another déjà vu and déjà rejeté; we have watched it parade past before, in
several of our Apprendi-related opinions, and have not saluted. See Blakely, [Blakely v.
Washington, 542 U. S. 296 (2004)] at 336–337 (BREYER, J., dissenting); Apprendi, ... at
557 (same)."
I have previously (26 July 2007) noted Lord Hoffmann's upholding of the majority view in a
case in which he had dissented (Cartwright v Superintendent of HM Prison [2004] UKPC
10) when the same point came to be considered in Gibson v USA (The Bahamas) [2007]
UKPC 52 – even though in so upholding the majority in Cartwright in Gibson he was in the
minority again. Dissenting can certainly lead to problems. No doubt Scalia J has never
adhered, and never will adhere, to his own dissents.
Now that Scalia J has failed to convince the majority of the Court that arguments
previously rejected should not be revived, his own contention that that is the position must
– by his own reasoning – itself be rejected. Otherwise – to pick just one example
seemingly at random - an originalist approach to Constitutional interpretation would have
to be rejected immediately after it failed to find majority acceptance. And – another
example – review of Roe v Wade would not be possible.
Just over 20 years ago, after at least 15 years of agonising by generations of law students
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over whether impossibility is a defence to charges of attempt or conspiracy, the House of
Lords rapidly reversed itself on this point: Anderton v Ryan [1985] AC 560, R v Shivpuri
[1986] 2 All ER 334. Glanville Williams had roundly criticised Anderton v Ryan in "The
Lords and Impossible Attempts, or Quis Custodiet Ipsos Custodes?" [1986] CLJ 33. It
would be wrong to reject all possibility of rethinking weak decisions. But, subject to
exceptional cases where reasoning has gone astray, or where policy can clearly be seen
to have changed, judges of even the most senior courts should obey the law.

Tuesday, January 20, 2009

Disclosure at common law: third party status of police
In R v McNeil [2009] SCC 3 (16 January 2009) the Supreme Court of Canada, in a
unanimous judgment delivered by Charron J, addressed the disclosure obligations which
apply at common law to the Crown and to the police. Of particular interest is the potentially
difficult bridging of the information gap that may exist between the Crown and the police. Is
the prosecutor obliged to make inquiries of the police for all information that could be
relevant to the defence? Are the police obliged to volunteer such information to the
prosecutor?
The Court refrained from laying down specific rules, but stated principles.
In this case (where the point was moot as the Court of Appeal had set aside the
convictions and the Crown undertook not to re-prosecute Mr McNeil, but the Supreme
Court appointed an amicus curiae to argue the issue) the arresting police officer – the
Crown's main witness - had been subject to a police investigation concerning drug-related
misconduct which had culminated in disciplinary proceedings and a plea of guilty to a
criminal charge. At the time of Mr McNeil's trial the police had a file concerning the
disciplinary proceedings against, and criminal investigation of, the arresting officer.
The Supreme Court held (53) that the police have a duty to disclose to the Crown
prosecutor disciplinary procedure information where it is relevant and its discovery should
not be left to happenstance. In deciding relevance the police may well be advised to seek
the assistance of Crown counsel (59). The issue was not to be decided by reference to
whether there was any reasonable expectation of privacy (11) [in this regard, contrast s
29(3)(c) Criminal Disclosure Act 2008[NZ] – not yet in force].
The police and Crown's duty of disclosure to the defence of fruits of the investigation was
established in R v Stinchcombe [1991] 3 SCR 326.
There are some shortcomings in the above New Zealand legislation which become
apparent when McNeil is considered. The Criminal Disclosure Act 2008 does not put an
obligation on the Crown to seek information from the police (s 15), and it only requires
relevant convictions known to the prosecutor to be disclosed (s 13(3)(d)). I have previously
commented on the "wide rule/wide request/fairly wide enforceability" structure of this
legislation: see note on McDonald v HM Advocate [2008] UKPC 46, 21 October 2008.
The guidance set out in McNeil can be compared with the approach to claims of public
interest immunity laid down in R v H [2004] UKHL 3, where the primary and essential
requirement is trial fairness to the accused.
Page 404

Mathias

Criminal Law Developments in Leading Appellate Courts

Thursday, January 22, 2009

The limits of legality
Does a decision to release on parole a prisoner serving a determinate sentence have to be
made judicially? Is the judicial nature of the original sentencing process sufficient to carry
forward to make acceptable an executive decision to refuse parole?
Not every legal system permits the executive to have input on the parole decision. It is not
the sort of decision into which there can be legitimate political input: Lord Rodger and Lord
Carswell in R(Black) v Secretary of State for Justice [2009] UKHL 1 (21 January 2009), at
50 and 58.
In this case the Secretary refused to accept the advice of the Parole Board and declined –
pursuant to s 35 Criminal Justice Act 1991[UK] - to order the release of Mr Black on
parole. Lord Brown at 65 placed this provision in its historical context.
Having had his application for judicial review of the Secretary's decision declined, Mr Black
appealed to the Court of Appeal, which held that s 35 was incompatible with art 5(4) of the
ECHR which provides:
"Everyone who is deprived of his liberty by arrest or detention shall be entitled to take
proceedings by which the lawfulness of his detention shall be decided speedily by a court
and his release ordered if the detention is not lawful."
As Lord Brown recognised at 59, several recent decisions of the Court of Appeal held that
such parole decisions should be made judicially.
Mr Black's plan, of course, is to obtain a ruling of incompatibility so that the UK legislature
will be encouraged to reform the law by removing the Secretary's role in the decision
process. Surprisingly, Mr Black will now have to seek that ruling from the Strasbourg court,
because the Law Lords allowed the Secretary's appeal in this case.
They did so by a majority of 4 to 1, Lord Phillips dissenting and Lord Carswell hesitatingly
agreeing (58) with the majority.
Lord Carswell thought it significant that ECtHR jurisprudence had not extended to the point
in issue here, although dicta on analogous points (cases of indeterminate sentences from
Belgium and Norway, and cases on recall of paroled prisoners from Lithuania and the UK)
recognised the significance of the term of imprisonment having been set judicially at
sentencing.
Lord Brown reasoned that the risk that an executive decision would be arbitrary was
addressed by the availability of judicial review in domestic law. Determinate sentences do
not engage art 5(4), whereas indeterminate sentences do, and if there is to be any fusion
that is a matter for the ECtHR to decide (81, 83).
Lord Rodger agreed with Lord Brown. He found that the cases established that, for
determinate sentences, the original sentencing process satisfied the prisoner's right to
have the lawfulness of his detention decided by a court. Domestic review proceedings
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could be taken to check the lawfulness of the Secretary's refusal to order release. Even if
that refusal was unlawful, the remedy was for the Secretary to reconsider the question and
decide it lawfully (48).
Baroness Hale agreed with both Lord Rodger and Lord Brown, without giving separate
reasons.
Lord Phillips, dissenting, declined to regard the lawfulness of the detention of a prisoner on
a determinate sentence as having been determined at the sentencing, where there was
subsequently an opportunity for release on parole (4). At that point the legality of the
continued detention was a justiciable issue. He found there was "no great leap of
reasoning" required to apply to determinate sentences the Strasbourg approach to
indeterminate sentences (10), and his analysis of House of Lords dicta supported that
conclusion.
It is difficult to see what useful role the Secretary could have in this decision structure.
Given that his decision is subject to judicial review, it must be a reasonable decision. The
criteria for release will usually focus on whether the offender poses any risk to the
community or to the safety of any person. If the Secretary has any information on that he
should pass it to the Parole Board. The Board is required to make reasonable decisions,
although its function is not judicial.
There are other occasions where thinly-disguised political input is permitted on decisions
on the release of potentially dangerous people. See, for example, Criminal Procedure
(Mentally Impaired Persons) Act 2003[NZ], s 33(3).
Well, art 5(4) does not say that the lawfulness of detention can only be checked once. But
on the other hand, there is a difference between the lawfulness of detention and the
appropriateness of detention. If legislation provides that a prisoner shall be released on
parole unless certain facts exist (a risk to society, etc), then it is arguable that the
lawfulness of continued detention is amenable to judicial scrutiny. But if legislation
provides that a prisoner may be released on parole if he satisfies the Board that no such
facts exist, then it is arguable that his continued detention is lawful and there is no
occasion to scrutinise its legality. In the present case, the legislation distinguished between
a duty to release certain prisoners, and a power to release others. Mr Black was in the
latter group. On this basis the majority decision may be correct. The anomaly remains: a
long-term determinate sentence prisoner may come to be considered for parole after
serving the same time as an indeterminate sentence prisoner. Why should they be in
different positions concerning who decides on their release? And why should the prisoner
who, years ago, merited an indeterminate sentence, be in a better position as far as
access to a judicial determination is concerned?

Friday, January 23, 2009

Not a dies non note
For a discussion of time limits for filing and serving extradition appeals in the UK, see
Mucelli v Govt of Albania [2009] UKHL 2 (21 January 2009).
The phrase "dies non", used by Lord Neuberger at 84, prompts introspection. So much to
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do, so many dies nons. Indeed, part of the decision concerns the irritating habit (as I think
of it) that the other side – whoever it may be - has of serving documents at the last
possible moment.
Today is a virtual dies non in Auckland: next Monday is our anniversary holiday
(celebrating the establishment of Auckland province) so today everyone is on "absent
Friday".
This case illustrates the need for a uniform interpretation of extradition appeal time limits
throughout the UK, so that from the various legislative contexts it emerges that filing
includes serving, that the short time limits are for expeditious handling of cases and cannot
– without express legislative permission – be extended by the courts, but at the same time
they should not be read down. Filing by fax may be effected moments before midnight on
the last day. Personal filing and service must be done before close of normal business
hours where a business (or the court) is the recipient, but on dies nons (when the court
office or the recipient's business office is closed all day) the time limit extends to the end of
the next open day. [Update: for an example of the prosecution missing a deadline, see
Attorney-General's Reference No 3 of 1999: Application by the British Broadcasting
corporation to set aside or vary a Reporting Restriction Order [2009] UKHL 34 (17 June
2009), para 42 per Lord Brown.]
As you can see, today is not a dies non note.

Monday, January 26, 2009

Another blow to legislated sentencing
The non-mandatory nature of the sentencing guidelines has been emphasised in Spears v
United States [2009] USSC 21 January 2009.
In using the Guidelines to calculate the sentence for conspiracy to distribute cocaine,
based on the quantity of drug involved in the particular offending, the District Court had
held that the Guidelines yielded an excessive sentence. There was no other particular
reason, arising from the facts of the case, to depart from the guidelines. However there
were decisions of other courts which used criticisms of the Guidelines advanced by the
Sentencing Commission as grounds for departing from the Guidelines. Referring to those,
the District Court here imposed a sentence lower than the guideline range.
The Supreme Court upheld the District Court's approach:
" ... we now clarify that district courts are entitled to reject and vary categorically from the
crack-cocaine Guidelines based on a policy disagreement with those Guidelines. Here, the
District Court's choice of replacement ratio was based upon two well-reasoned decisions
by other courts, which themselves reflected the Sentencing Commission's expert judgment
... See Perry, 389 F. Supp. 2d, at 307–308; Smith, 359 F. Supp. 2d, at 781–782; Report to
Congress 106–107, App. A, pp. 3–6."
This is an application of Kimbrough v. United States, 552 U. S. ___ (2007) in which the
Court had held that "under Booker, the cocaine Guidelines, like all other Guidelines, are
advisory only".
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The guidelines have been amended (Nov 2007) after the District Court's decision in this
case. Here are the current guidelines applicable to this offending. These strike one as
being complicated. In any event, the judge would have to decide on a sentence
independently of the guidelines in order to be able to say whether he should follow them.
There is really no substitute for an assessment of the particular offending in its context and
in the light of sentences passed in like cases. The likely financial gain obtained or
expected from the offending can usually be assessed and is a means of comparing cases.
Roberts CJ, dissenting and joined by Alito J, would have placed form over substance and
would thereby have created injustice for the appellant, the rationale – if one can call it that
- being that this was not a suitable time to answer a "novel question".

Tuesday, January 27, 2009

Fairness and the right to cross-examine
Inability of the defence to cross-examine a prosecution witness may arise through
anonymity or absence, but the accused's right to a fair trial remains absolute: Al-Khawaja
and Tahery v United Kingdom [2009] ECHR 110 (20 January 2009).
The Chamber held (34) that Article 6 § 3(d), the defendant's right "to examine or have
examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him",
"...is an aspect of the right to fair trial guaranteed by Article 6 § 1, which, in principle,
requires that all evidence must be produced in the presence of the accused in a public
hearing with a view to adversarial argument (Krasniki v. the Czech Republic, no. 51277/99,
§ 75, 28 February 2006). As with the other elements of Article 6 § 3, it is one of the
minimum rights which must be accorded to anyone who is charged with a criminal offence.
As minimum rights, the provisions of Article 6 § 3 constitute express guarantees and
cannot be read, as it was by the Court of Appeal in Sellick ... [[2005] EWCA Crim 651], as
illustrations of matters to be taken into account when considering whether a fair trial has
been held (see Barberà, Messegué and Jabardo v. Spain, 6 December 1988, §§ 67 and
68, Series A no. 146; Kostovski v. the Netherlands, 20 November 1989, § 39, Series A no.
166). Equally, even where those minimum rights have been respected, the general right to
a fair trial guaranteed by Article 6 § 1 requires that the Court ascertain whether the
proceedings as a whole were fair."
Further (36):
"Whatever the reason for the defendant's inability to examine a witness, whether absence,
anonymity or both, the starting point for the Court's assessment of whether there is a
breach of Article 6 §§ 1 and 3(d) is set out in Lucà, ... [Lucà v. Italy, no. 33354/96, ECHR
2001], at § 40:
"If the defendant has been given an adequate and proper opportunity to challenge the
depositions either when made or at a later stage, their admission in evidence will not in
itself contravene Article 6 §§ 1 and 3(d). The corollary of that, however, is that where a
conviction is based solely or to a decisive degree on depositions that have been made by
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a person whom the accused has had no opportunity to examine or to have examined,
whether during the investigation or at the trial, the rights of the defence are restricted to an
extent that is incompatible with the guarantees provided by Article 6 [references omitted].""
Naturally a court will do all it can to counterbalance the adverse effect on the defence of
witness anonymity or unavailability. Other material witnesses may be available, there may
be expert witnesses who can assist with credibility issues, and the judge may warn the jury
of the need to treat with care evidence that had not been subjected to cross-examination.
Even so, such measures are not able to overcome the unfairness that arises where a
conviction is based solely or to a decisive extent on the evidence of a witness who has not
been cross-examined (37):
""Even when 'counterbalancing' procedures are found to compensate sufficiently the
handicaps under which the defence labours, a conviction should not be based either solely
or to a decisive extent on anonymous statements." [citing para 76 of Doorson v. The
Netherlands, judgment of 26 March 1996, Reports 1996 II]."
Here the Chamber found violations of Art 6 and awarded damages for the time the
appellants had spent in prison.
Under the applicable domestic law here the critical criterion was the risk of unfairness that
admission of the challenged evidence would give rise to. The evidence had been wrongly
ruled admissible. What if the criterion for admission was the apparent reliability of the
evidence? For example, what if the circumstances in which a hearsay statement was
made were such as to present a reasonable assurance that it was a reliable statement?
Would inability to cross-examine its maker give rise to unfairness if the statement was the
sole or decisive evidence against the accused?
It is likely that a criterion for admission such as a reasonable assurance of reliability will be
regarded as satisfying the requirement of fairness if, where it is met, it means that crossexamination could not have affected its probative value. See, for example R v Hovell
[1987] 1 NZLR 610, (1987) 3 CRNZ 106 (CA), in which the police statement of an elderly
rape complainant who had died before these proceedings was admitted to prove that there
had been such an offence, committed by a person she could only vaguely describe. The
description did not exclude the accused, but it was clear that if she had been asked
whether the assailant was the accused she would only have been able to say she didn't
know. The Court, with Cooke P (later, Lord Cooke) presiding, in a judgment delivered by
Casey J, concluded that cross-examination here would not have made any relevant
difference to her description of the assailant, and her hearsay statement was held to have
been correctly ruled admissible. There could not, in this case, have realistically been any
dispute over whether the rape had occurred as there was medical evidence corroborating
the event and there was no reason why an elderly person should make a false assertion of
that kind.
The absolute rule applied by the Strasbourg court is probably subject to an exception for
cases where cross-examination could have no real effect; that issue did not arise for
decision in the two (unrelated) cases that were jointly decided in Al-Khawaja and Tahery.
See also, R v Couture, noted 19 June 2007.
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Tuesday, January 27, 2009

Dealing with unsavouriness
Two cases from the Supreme Court of Canada concern the directions a judge should give
to a jury on the need for caution about the evidence of an "unsavoury" witness: R v Khela
[2009] SCC 4, applied in R v Smith [2009] SCC 5, both 22 January 2009.
Unsavoury witnesses "...include all witnesses who, because of their amoral character,
criminal lifestyle, past dishonesty or interest in the outcome of the trial, cannot be trusted
to tell the truth — even when they have expressly undertaken by oath or affirmation to do
so." (3, Fish J delivering the judgment of himself and Binnie, LeBel, Abella, Charron and
Rothstein JJ; Deschamps J separately concurred).
The required elements are rational and will no doubt be of interest outside Canada.
There is no precise formula, but the direction must (I summarise):





Identify the evidence about which the jury needs to be cautious;
Explain why caution is necessary;
Caution the jury on the danger of convicting in reliance on the testimony of
the unsavoury witness, although the jury is entitled to do so if satisfied that
the evidence is true; and
Instruct the jury to look for independent evidence which gives comfort that
the unsavoury witness is correct (drawing attention to what evidence is
capable of confirming the unsavoury witness in the relevant way).

A subsidiary appeal point in Khela concerned a direction that wrongly told the jury that the
defence needed to prove certain facts in order to support an inference of innocence (58).
However, the Court of Appeal had correctly applied the proviso on the basis that in context
the misdirection would not have made any difference to the verdicts.
The unsavoury witness directions set out here would be a good framework on which
counsel might structure that part of the address to the jury. It is always a good idea to try to
persuade the jury in terms that will be repeated by the judge.

Thursday, January 29, 2009

Rights restriction or deprivation: pragmatic balancing
When is a restriction on movement a deprivation of liberty?
In Austin v Commissioner of Police for the Metropolice [2009] UKHL 5 (28 January 2009)
crowd control during a May day demonstration in London was the setting for an argument
that confinement of the appellants within a police designated zone at Oxford Circus for
several hours was a breach of their art 5 ECHR right to "liberty and security of the person".
Lord Hope delivered the leading opinion, with which the other Law Lords agreed. Whether
particular facts amount to a restriction of movement, or to a breach of the right to liberty, is
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a matter of degree and intensity (21) to which a balancing of conflicting interests applies
(27), taking a pragmatic approach which requires good faith and proportionality on the part
of the authorities so as to avoid arbitrariness (34).
Some slight – and probably inconsequential - difference in emphasis occurred in the
opinions concerning the role of the purpose that the authorities had for restricting the
appellants' movement. Lord Hope noted that purpose had no separate role to play in the
balancing exercise other than as part of this requirement for good faith. Lord Walker
emphasised (43) that caution was needed as to the role of purpose, as good intentions
couldn't make up for a deficiency in justification for confinement (44), but the focus should
be on what the police were doing (47). Lord Scott said that purpose was a high ranking
circumstance (39), and Lord Neuberger noted that it would be very different if the police
had been detaining the crowd in order to punish them for the disorder that had occurred
(63).
There is a small cause for concern over an aspect of this case. The right to liberty was
called an "absolute" right (Lord Hope at 2, 15, 18; Lord Walker at 42). That is not a term of
art in the Convention. Strictly speaking, the right to liberty is unqualified (except for the
qualifications expressed in particular specified situations) but is subject to derogation in
accordance with art 15. While the right to liberty can be called a fundamental right of the
first rank (Lord Hope at 27), does that necessarily mean that all such fundamental rights of
the first rank are vulnerable to qualification by means of balancing? Most people, I
suspect, would not accept that the right to a fair trial can be subject to qualification by
balancing.
Unfortunately, Lord Hope refers to the right to a fair trial at 31, quoting from para 53 of
O'Halloran and Francis v United Kingdom [2008] ECHR 21. This dictum points out that the
facts of a case must be considered in determining whether a trial was fair (an obvious
comment), but the way it is used makes it look as if it asserts that fairness changes with
the circumstances. The comment was made in the course of rejecting an argument that
violation of the right to silence amounted to breach of the right to a fair trial, and was
plainly correct: violation of the right to silence would normally be sufficient grounds to rule
an incriminating statement inadmissible. But in O'Halloran and Francis the evidence had
been correctly ruled admissible; nevertheless, there were no fair trial concerns in the
particular circumstances.
So, when Lord Hope refers (34) to a pragmatic balancing of fundamental rights which are
not subject to restriction or limitation in the Convention, he should not, I suggest, be taken
to include the right to a fair trial (except where derogation applies), but his comments
correctly refer to other fundamental rights. The other Law Lords, while agreeing with Lord
Hope, did not comment on the fair trial point.
I should add that the model described in Austin does not require a restriction of the right to
liberty. The so-called balancing is a means of determining whether the restriction on
freedom of movement is justified; if it isn‘t, then there has been a breach of the right to
liberty. It is not a question of restricting the right to liberty to accommodate a justified
restriction on the right to freedom of movement. Analogous reasoning could make the
reference to trial fairness seem acceptable: there is no question of restricting the right to a
fair trial to accommodate a justified restriction on the conduct of the defence; pragmatic
balancing may be applied to determine whether a restriction on the way the defence is
conducted is justified, and if it is there is no breach of the right to a fair trial. The difficulty
with this model is that it converts questions about the rights to liberty or a fair trial into
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questions about the justifications of restrictions on movement or procedure. The model
omits consideration of the content of the rights to liberty or a fair trial. But if those rights
warrant being called absolute it would be appropriate to examine what they mean. A
justified limitation of one right (to movement or to procedural steps) does not mean that the
other (liberty or a fair trial) is not infringed. I have recently referred to the House of Lords
decision in R v H (see note for 20 January 2009). In that case there is a clear separation
between these questions: if procedural limitations (on disclosure) are justified, that does
not automatically mean that the ensuing trial will be fair.
Austin confirms what must surely be uncontroversial: the right to liberty does not mean a
right to resist reasonable measures by the police to prevent damage to property or injury to
people. The real controversy was over the reasonableness of the measures taken by the
police in this case.

Monday, February 02, 2009

Extended secondary liability in Queensland
Extended secondary liability was the subject of R v Keenan [2009] HCA 1 (2 February
2009). The High Court of Australia was here considering s 8 of the Criminal Code (Q):
"When 2 or more persons form a common intention to prosecute an unlawful purpose in
conjunction with one another, and in the prosecution of such purpose an offence is
committed of such a nature that its commission was a probable consequence of the
prosecution of such purpose, each of them is deemed to have committed the offence."
This sort of liability has common law and statutory forms, and it is important to notice the
aspects of the definition that differentiate it from others. Here the phrase "of such a nature"
and the objective nature of the probability ("was a probable consequence", not the
subjective formulation "was known to be a probable consequence") are significant. An
example of a different formulation is s 66(2) Crimes Act 1961[NZ].
In Keenan an alleged common purpose of inflicting serious physical harm on the victim
was followed by the use of a gun by one of the offenders to cause grievous bodily harm to
the victim. Was Mr Keenan, the respondent in this appeal, correctly convicted of doing
grievous bodily harm with intent to do that harm, pursuant to s 8, if use of a gun was not
part of the common purpose?
For discussion of the common law, see Rahman [2008] UKHL 45 (noted here 3 July 2008).
Kirby J (dissenting) preferred not to interpret s 8 in a way that would depart from the
common law, which left to the jury the task of determining the boundary of secondary
liability in the particular circumstances.
The other members of the Court held that it is not the way that the harm is caused that
matters (the fact that it was by use of a gun) but rather it is the nature of the harm that was
caused (grievous bodily harm). Then the questions are, what was the common purpose,
and was the offence that occurred (in a generic sense, not the precise acts) a probable
consequence of the prosecution of that purpose. As Hayne J pointed out (83), this gives
effect to the phrase "of such a nature", whereas Kirby J's interpretation would focus on the
way the offence was committed and ask whether that was a probable consequence of the
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prosecution of the common purpose. Kiefel J (with whom all the majority agreed) held
(115) that the act involved in the commission of the offence is not part of the connection
between the common purpose and the offence.
Kirby J supports his dissent with policy grounds (66), emphasising the importance of the
jury's role as the setter of the boundaries of liability in accordance with community values.

Friday, February 06, 2009

Unfair, secret and too long
A fair trial is one where the law is accurately applied to facts that are determined without
partiality. The partiality aspect of a fair hearing was examined in Olujic v Croatia [2009]
ECHR 209 (5 February 2009).
As can be seen from the Index to this site, there are many decisions in which senior
appellate courts have considered trial fairness. Olujic v Croatia applies principles that
would be universally accepted. This case concerns the proceedings of a disciplinary
tribunal which led to the dismissal from office of a judge of the country's most senior court.
Breaches of the Convention occurred in respect of two associated rights: the proceedings
had been too lengthy (over 6 years to determine the employment future of the applicant
who was a senior judge): para 90 – 91. Also the hearings had not occurred in public (70 –
76). The link to fairness is apparent from the need for public confidence (70):
" ... The public character of proceedings protects litigants against the administration of
justice in secret with no public scrutiny; it is also one of the means whereby confidence in
the courts can be maintained. By rendering the administration of justice visible, publicity
contributes to the achievement of the aim of Article 6 § 1, a fair hearing, the guarantee of
which is one of the foundations of a democratic society (see Sutter v. Switzerland, 22
February 1984, § 26, Series A no. 74 )."
On the central requirements of fair proceedings, violations were also found. Some
members of the tribunal (the National Judicial Council) had publicly expressed views in
newspaper interviews, given before the hearings were concluded, which indicated they
were biased against the applicant.
The importance of impartiality has both a public perspective and a party perspective, and
requires consideration of the judge's subjective interests and of the objective impression
that was conveyed:
"57. First and foremost, it is of fundamental importance in a democratic society that the
courts inspire confidence in the public and above all, as far as criminal proceedings are
concerned, in the accused (see Padovani v. Italy, 26 February 1993, § 27, Series A no.
257-B). To that end Article 6 requires a tribunal falling within its scope to be impartial.
Impartiality normally denotes absence of prejudice or bias and its existence can be tested
in various ways. The Court has thus distinguished between a subjective approach, that is
endeavouring to ascertain the personal conviction or interest of a given judge in a
particular case, and an objective approach, that is determining whether he or she offered
sufficient guarantees to exclude any legitimate doubt in this respect (see Piersack v.
Belgium, 1 October 1982, § 30, Series A no. 53, and Grieves v. the United Kingdom [GC],
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no. 57067/00, § 69, ECHR 2003-XII)."
The subjective and objective tests are interrelated (60) and both may apply on particular
facts. Here the Chamber found there were objective grounds to fear lack of impartiality
arising from the public statements that three members of the tribunal had made (65 – 68).
Another aspect of fairness was breached: there had been lack of equality of arms,
because the tribunal had refused to hear defence evidence. Whereas the ECtHR does not
have jurisdiction over the rules of admissibility applicable in member States,
"77. ... the requirements of fairness of the proceedings include the way in which the
evidence is taken and submitted. The Court's task is to ascertain whether the proceedings
in their entirety, including the way in which evidence was taken and submitted, were fair
within the meaning of Article 6 § 1 (see, inter alia, Dombo Beheer B.V. v. the Netherlands,
27 October 1993, § 31, Series A no. 274)."
Here the proposed defence evidence was relevant to advancing a denial of the allegations
against the applicant (81), and the tribunal's reasons for refusing to hear the evidence
were inadequate. The ECtHR's jurisdiction arose from the impact of inequality of arms on
the fairness of the hearing:
"84. The Court observes further that, although it is not its task to examine whether the
court's refusal to admit the evidence submitted by the applicant was well-founded, in its
assessment of compliance of the procedure in question with the principle of equality of
arms, which is a feature of the wider concept of a fair trial (see Ekbatani v. Sweden, 26
May 1988, § 30, Series A no. 134), significant importance is attached to appearances and
to the increased sensitivity of the public to the fair administration of justice (see Borgers v.
Belgium, 30 October 1991, § 24, Series A no. 214 B). In this connection the Court notes
that the NJC admitted all the proposals to hear evidence from the witnesses nominated by
the counsel for the Government and none of the proposals submitted by the applicant."
The refusal to hear the evidence here was another violation of the right to a fair hearing.
This astonishing catalogue of fundamental errors by a tribunal and its members - persons
elected from among the members of the judiciary, the State Attorney's Office, the Croatian
Bar Association and law professors, all of whom were persons of high standing - highlights
the ease with which a sense of balance can be lost when a case involves high public
interest.
The more people in the audience, the more likely it is the juggler will drop the balls.

Wednesday, February 11, 2009

Abuse of process fundamentals
There is a small part of the brief judgment of the High Court of Australia in PNJ v R [2009]
HCA 6 (10 February 2009) that is of interest to us all.
It concerns the concept of abuse of process, and is as follows (3):
"It is not possible to describe exhaustively what will constitute an abuse of process
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[Batistatos v Roads and Traffic Authority of New South Wales [2006] HCA 27; (2006) 226
CLR 256 at 265-267 [9]- [15] per Gleeson CJ, Gummow, Hayne and Crennan JJ; [2006]
HCA 27.]. It may be accepted, however, that many cases of abuse of process will exhibit at
least one of three characteristics [Rogers v The Queen [1994] HCA 42; (1994) 181 CLR
251 at 286 per McHugh J; [1994] HCA 42. See also Batistatos [2006] HCA 27; (2006) 226
CLR 256 at 267 [15] per Gleeson CJ, Gummow, Hayne and Crennan JJ.]:
(a) the invoking of a court's processes for an illegitimate or collateral purpose;
(b) the use of the court's procedures would be unjustifiably oppressive to a party; or
(c) the use of the court's procedures would bring the administration of justice into
disrepute."
Indeed so.

Sunday, February 22, 2009

Strasbourg approves the special advocate procedure
The special advocate procedure has received endorsement from the Strasbourg Court: A v
United Kingdom [2009] ECHR 301 (19 February 2009).
The special advocate procedure may be resorted to where it is inappropriate to permit a
party to the proceedings to know the full extent of the evidence against him. How can the
proceedings be made procedurally fair?
Here the issue was whether there were the necessary reasonable grounds to continue the
appellants' (referred to as the applicants here) detention under legislation aimed at
preventing terrorist activity. The tribunal, the Special Immigration Appeals Commission
(SIAC) had full access to the evidence. Some of the evidence was "closed" – not disclosed
– and a special advocate was given full access to it in order to make submissions to SIAC
on behalf of the applicants to test its reliability. Of course it would be necessary to devise
some means of allowing the special advocate to obtain relevant instructions from the
applicants. So each case turned on its own facts as far as the issue of procedural fairness
was concerned.
The Grand Chamber's remarks on the special advocate procedure are at paras 209-217.
The important general principle is in para 218:
"... it was essential that as much information about the allegations and evidence against
each applicant was disclosed as was possible without compromising national security or
the safety of others. Where full disclosure was not possible, [fairness] required that the
difficulties this caused were counterbalanced in such a way that each applicant still had
the possibility effectively to challenge the allegations against him."
This does not mean that the party who does not receive full disclosure must be satisfied
with a lesser degree of fairness than would otherwise apply.
Here the Grand Chamber found, obviously without going into a lot of detail, that there had
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been breaches of fairness in respect of some of the applicants. For one group unfairness
arose because the link between their financial activities and al'Qaeda was not disclosed so
they could not challenge it. For another, the main evidence against them was in closed
material and the evidence to which they had access was insubstantial and of no
assistance to them in challenging the relevant allegation.
For other references to the special advocate procedure, see the Index to these notes. An
important House of Lords case is R v H [2004] UKHL 3 (pre-dating the start of these
notes), which I have discussed in "Public interest immunity and fairness to the accused"
[2004] NZLJ 301. The special advocate procedure was designed to achieve the absolute
standard of fairness to the accused that was required by that case.

Monday, March 02, 2009

Watching the river flow
Tomorrow, and tomorrow, and tomorrow,
Creeps in this petty pace from day to day ...
Unaccountable official delay in determining the appeal occurred in Elaheebocus v The
State of Mauritius (Mauritius) [2009] UKPC 5 (25 February 2009). The case was not
complex, and none of the delay was attributable to the appellant. The Supreme Court took
19 months between hearing the appeal and dismissing it. The judgment that was
eventually delivered was brief, and the Privy Council noted (13) that the appeal had been
hopeless and it could have been dealt with ex tempore. This 19 month delay (which was
followed by a further 17 month delay before the Supreme Court refused the appellant's
application for leave to appeal to the Privy Council) amounted to a breach of the
constitutional guarantee of a hearing within a reasonable time.
A symbolic remedy was required. The Board was plainly tempted to simply hold that its
decision finding a breach would be sufficient, but on balance it decided to make a modest
reduction in the sentence: four years' imprisonment was reduced by six months.
The appellant had been on bail since before his trial, and naturally enough – as his case
was apparently hopeless [Macbeth again: " ... full of sound and fury, signifying nothing"] –
he had done nothing to hurry things along, such as asking when he might hear the result
of his appeal (20); but he was not at fault for that: the delay was a matter of constitutional
significance for which the authorities were responsible.
In addressing delay the Board applied the approach in Boolell v The State (Mauritius)
[2006] UKPC 46 (noted 18 October 2006): three questions must be asked: is the case
complex, has the defendant contributed to the delay, and has there been delay by the
authorities?
Some of the delay in the present case didn't count because it occurred to accommodate
the appellant's counsel's commitments: this was a three year period between the trial and
the appeal to the Supreme Court.
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Thursday, March 05, 2009

Reverse onus and standard of proof
Reverse onus provisions for establishing a defence can conflict with the right to be
presumed innocent until proven guilty, as was seen in Hansen v R [2007] NZSC 7 (noted
here 20 February 2007).
That case drew Parliament's attention to s 6(6) Misuse of Drugs Act 1975[NZ], and the
words "presumed until the contrary is proved" were held to put the burden of proof to the
standard of the balance of probabilities on the accused.
It was not possible, held the Court in Hansen, to interpret this phrase as meaning until the
accused raises a reasonable doubt about whether he or she had the proscribed purpose.
No doubt the New Zealand Law Commission, which is currently reviewing the legislation
concerning serious drug offending, will be looking around for a way to formulate the
statutory defence of absence of purpose of supply without raising a conflict with the New
Zealand Bill of Rights Act 1990. That is, assuming that the possession for supply offences
remain: an alternative would be to replace them with offences of possession of traffickable
quantities of drugs.
Legislation that provides a potentially useful analogy was considered yesterday by the
House of Lords in R v G [2009] UKHL 13 (4 March 2009). The offences created by
sections 57 and 58 of the Terrorism Act 2000[UK] were analysed here, with reference to
how the defences in s 118 applied to them.
The offences involve possession, so there is an interesting discussion of what possession
is in this context: see paras 46 – 48, 50, 53, and 60 – 62. In particular, the ingredient of
knowledge of the nature of the information in one's possession, for the s 58 offence, was
held to be akin to that required in the famous old case Sweet v Parsley [1970] AC 132
(HL).
Sections 57(2) and 58(3) of the Terrorism Act 2000[UK] create defences if the person
charged proves certain things. For what "proves" means, reference must be made to s
118(2):
"If the person adduces evidence which is sufficient to raise an issue with respect to the
matter the court or jury shall assume that the defence is satisfied unless the prosecution
proves beyond reasonable doubt that it is not."
And s 118(4):
"(4) If evidence is adduced which is sufficient to raise an issue with respect to the matter
mentioned in subsection (3)(a) or (b) the court shall treat it as proved unless the
prosecution disproves it beyond a reasonable doubt."
This is statutory recognition of the idea that the raising of an issue can amount to proof.
The evidential burden is treated as a legal burden. In Hansen the Supreme Court held that
"proves" cannot mean "raises a reasonable doubt", for reasons too mysterious to discern.
Actually, that‘s a bit dismissive. The Court held that this meaning was not available
because of Parliament‘s intent in 1975, because of there being only two recognised
standards of proof, because raising an issue is just testing the proposition, not proving
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anything, and because the expression ―the contrary‖ in the phrase ―until the contrary is
proved‖ indicates that more than merely testing the proposition is required. In effect the
Court was not prepared to revise the statute by reading in a provision like s 118, above.

Tuesday, March 10, 2009

Pressures of work and difficult clients
Just a small note today on an illustration of how some sorts of delay can be attributable to
the accused, not to the prosecution: Vermont v Brillon [2009] USSC 9 March 2009.
Here there was a three year delay before trial, two years of which were wrongly attributed
by the Vermont Supreme Court to the State. These were caused by multiple changes of
assigned counsel (at least six) who had difficulties in continuing to act: Mr Brillon fired one,
allegedly threatened another's life, and dismissed another for alleged incompetence (no
judicial finding was made on that). Not all the changes in counsel were the fault of Mr
Brillon, and for some periods he was without assigned counsel. There was, however, no
systemic breakdown of the public defender service.
The United States Supreme Court applied the ad hoc balancing exercise required by
Barker v. Wingo, 407 U. S. 514 (1972), and held that the Vermont court had made the
error of attributing to the state the failure of several assigned counsel to move the case
forward, and had failed adequately to take into account the effect of Mr Brillon's disruptive
behaviour.
The difficulty with attributing to the State the delays due to requests by assigned counsel
for continuances due to their heavy workloads was (held the US SC) that this would
become an avenue by which such counsel could seek dismissal on delay grounds, and the
courts would come to treat requests for continuances by assigned counsel with skepticism.
Then, assigned counsel would be treated differently from privately instructed counsel.
The US Supreme Court held that there would have been no delay issue here if Mr Brillon
had not dismissed his first counsel on the eve of trial, and if he had not acted aggressively
to his third counsel. The six month period during which he was without counsel was
insufficient to base a delay application. The case was remanded to the Vermont court for
further proceedings not inconsistent with the USSC's opinion.
We all occasionally have clients who are demanding out of all proportion to the fee their
cases will bring. Many unpaid hours can be devoted to ensuring proper instructions are
received and proper advice is given. Is it right to pretend that publicly funded counsel have
the same ability to tolerate the inevitable frustrations as privately instructed counsel? A
State will often be assiduous to restrict the billable hours of its publicly funded lawyers,
and, where these are salaried counsel, to maximise their workloads. The courts should be
sensitive to detecting when those policies amount to systemic failure.

Thursday, March 12, 2009

The melancholy fact
The melancholy fact of the existence of dishonest lawyers has led to the need, on
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occasion, to intercept the private communications between lawyers and their clients. The
House of Lords has considered whether a statutory regime had the effect of overriding the
client's right to private consultation: In re McE [2009] UKHL 15 (11 March 2009).
The majority (Lord Phillips dissenting) held that as a matter of interpretation the powers of
surveillance contained in the Regulation of Investigatory Powers Act 2000[UK] ("RIPA") are
capable of extending to the private communications between a lawyer and his client.
Baroness Hale referred to the general terms of s 27(1) of RIPA, which make covert
surveillance under the Act "lawful for all purposes". She referred to the history of
surveillance legislation, which had been introduced after the ECtHR had held that the
House of Lords had been wrong in thinking that there was no privacy right attaching to
telephone communications: Malone v United Kingdom (1985) 7 EHRR 14. The intention of
the legislation is, as Lord Neuberger said at 110, that s 27(1) should be able to impact on
Convention rights and on all rights.
The leading opinion was delivered by Lord Carswell, who addressed the two arguments
advanced by the appellants. These were that the principle of legality pointed to a
construction of RIPA that preserved the right to private consultation with a lawyer, and that
the same construction was supported by the maxim generalia specialibus non derogant.
He held that the principle of legality, stated in R v Secretary of State for the Home
Department, ex parte Simms [2000] 2 AC 115, did not apply here as it was most unlikely
that Parliament had overlooked the possibility that privileged communications might be
intercepted (100), and that the maxim did not assist, as there was no surveillance
legislation when the private consultation rights were established (101). This latter point
looks a little weak, and Lord Neuberger added (115) that the maxim could be applied the
other way around from that advanced by the appellants. That too is a bit weak, and the
stronger rationale for the majority's interpretation lies in necessity (per Lord Carswell at
102).
Lord Phillips dissented on the basis that if Parliament wishes to permit the interception of
privileged communications it can say so expressly (41).
Lord Neuberger referred to "the melancholy fact" (117)
" ... that there are dishonest lawyers, and it is therefore positively consistent with the
permissible purpose of RIPA, and indeed with the public interest, that their freedom of
action be curtailed, and that their abuse of their clients' rights of privilege and rights to
privacy be exposed, and, where appropriate, punished. That applies as much to lawyers
with clients in custody as to those with clients at liberty."

Thursday, March 19, 2009

Finality
Three Privy Council decisions:
The inherent jurisdiction of final appellate courts
Bain v R (New Zealand) [2008] UKPC 6 (16 March 2009) at para 6:
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"The Privy Council, like other final courts of appeal, has an inherent jurisdiction to
discharge or vary its own orders in cases in which this is necessary for the purposes
of justice. But the exercise of this jurisdiction will be rare, because finality is
generally in the interests of justice. In Taylor v Lawrence [2003] QB 528 the English
Court of Appeal discussed the circumstances in which it would exercise the
jurisdiction in cases in which it was for practical purposes a final court of appeal
because the case was not of sufficient general public importance to justify leave to
appeal to the House of Lords. Lord Woolf CJ said (at p.547):
"What will be of the greatest importance is that it should be clearly established that
a significant injustice has probably occurred and that there is no alternative effective
remedy.""
The significance of absent evidence
In John v The State (Trinidad and Tobago) [2009] UKPC 9 (16 March 2009) there had
been no identification parade in circumstances where one should have been held (26).
The witness, an accomplice, claimed to have been forced to drive the offender to a Club
where a robbery and murder occurred, and then to drive them away. He also claimed to
have recognised the appellant as someone he had seen hanging around Queen and
Nelson Streets, Port of Spain. This witness, a taxi driver, was, much later, given immunity
from prosecution in exchange for evidence identifying the offender. He identified the
appellant in the dock at the preliminary hearing.
Immediately after the offending the witness had given the police two facts which led to the
appellant's arrest: the nickname "Dollars" by which the other offenders had called the
person, and that he picked up the person at Sea Lots and returned him there after the
offending.
The Board split 4-1 on whether the absence of an identification parade had caused the trial
to be unfair. Baroness Hale dissented; she would have held the trial to have been unfair.
She referred (43) to the majority's bootstraps argument: one can't say this was a
recognition case, therefore the absence of a parade didn't matter, without assuming that
the identification was correct. The majority (judgment delivered by Lord Brown, with brief
concurring remarks by Lord Hoffmann at 34 – 36) considered that on the evidence actually
given, in the context of the judicial cautions that the jury received, there was no significant
possibility of mistaken recognition here (23, 27).
This case is one of a clash of theories about the witness's assertion of the link between the
offender and the appellant.
Send out the jury while we discuss threats
Too much information was given to the jury before a chambers discussion of the possibility
that an accused had made threats to witnesses in Mitcham v R (Saint Christopher and
Nevis) [2008] UKPC 7 (16 March 2009). The court record summarised what had happened
(9):
"MR. MERCHANT, DPP rises to state that certain destructing developments have occurred
which threaten the orderly conduct of the matter. It relates to threats."

Page 420

Mathias

Criminal Law Developments in Leading Appellate Courts

Not to worry, said the Privy Council: this was a fleeting and oblique reference to threats
(18); there had been no request to discharge the jury (and discharge would not have been
justified), and the point was not taken in the Court of Appeal.
The proper procedure was referred to at 13, with the possible judicial responses
mentioned at 14. The Board approved the approach to the decision whether to discharge
the jury taken by Auld LJ in R v Lawson [2005] EWCA Crim 84, [2007] 1 Cr App R 20.

Friday, March 20, 2009

The nastiness of tapering
For a horror story of abuse of power see Takitota v. The Attorney General & Ors
(Bahamas) [2009] UKPC 12 (18 March 2009). How do the courts calculate how much
money to give a person who has been unlawfully detained for years in inhumane and
degrading conditions?
There are two aspects to consider: first, constitutional or vindicatory damages, and
second, compensation for loss of liberty.
Exemplary damages are not appropriate where constitutional or vindicatory damages are
awarded:
"15. Their Lordships consider that it would not be appropriate to make an award both by
way of exemplary damages and for breach of constitutional rights. When the vindicatory
function of the latter head of damages has been discharged, with the element of
deterrence that a substantial award carries with it, the purpose of exemplary damages has
largely been achieved. To make a further award of exemplary damages, as the appellant's
counsel sought, would be to introduce duplication ... ."
The fact that constitutional or vindicatory damages are to be awarded should not affect the
calculation of the compensatory damages. But, in calculating the amount appropriate for
compensation for a lengthy period of unlawful detention (here it was over 8 years), the
phenomenon of "tapering" comes into play.
"9. ... it is usual and proper to reduce the level of damages by tapering them when dealing
with an extended period of unlawful imprisonment: cf Thompson v Commissioner of Police
of the Metropolis [1998] 1 QB 498, 515, per Lord Woolf MR. ... ."
Tapering looks rather odd, but it is an established method of calculation. It is a bit like
reducing a sentence for multiple offences on totality grounds to prevent the final sentence
being out of proportion to the harm that the offender caused. But I think it is morally
dubious. Is a person to receive less compensation because he may have become
accustomed to inhumane treatment? Does the law grow weary of his claim? Don't the
days become increasingly valuable, as they are each a greater proportion of his remaining
life?
Here the Board upheld the amount awarded for constitutional or vindicatory damages, but
remitted the question of compensatory damages to the Court of Appeal because that
Court's judgment was imprecise and did not enable assessment of the correctness of its
mathematics. The haphazard nature of tapering is illustrated where, after calculating
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compensatory damages on a dollars-per-day basis, the Court of Appeal continued:
"96. In light of the fact that the appellant will be receiving a lump sum [ie $100,000 for
constitutional or vindicatory damages] we would reduce the figure for compensatory
damages by $330,500.00 and award the sum of $400,000.00 as compensation for the loss
of 8 years and two months of the appellant's life. We will not, however, reduce the sum of
$100,000.00 by way of exemplary damages since that sum is awarded to show the strong
disapproval of the courts for the conduct of the respondents in this case from the time of
the appellant's arrest until this case is finally disposed of."
Why chop off $330,500? The Court was wrong to use constitutional damages as the
reason for doing this, but how much will it take away as "tapering"? The Privy Council
thought the local court better placed to set the amount of compensation, but one wonders.

Monday, March 23, 2009

Just leave it to the Crown
The Supreme Court of New Zealand has decided the jury vetting case (see notes for 14
April 2008 and 29 July 2008): Gordon-Smith v R [2009] NZSC 20 (23 March 2009).
The majority (McGrath J dissenting) upheld the Court of Appeal majority decision:
"22. ... the Crown should disclose any previous convictions of a potential juror known to it,
if the previous conviction gives rise to a real risk that the juror might be prejudiced against
the accused or in favour of the Crown. Disclosure should not otherwise be made. By this
means the interests of accused persons are reconciled with the legitimate privacy and
security concerns of jurors. The non-disclosure of a previous conviction which does not
give rise to a real risk of prejudice cannot be said to jeopardise the accused's right to a fair
trial."
McGrath J's dissent, echoing the position taken by Robertson J in the Court of Appeal, led
him to conclude:
"87. ... the Crown has to make disclosure within a reasonable time prior to trial of all
information concerning convictions of those on the panel whenever that information is in
the Crown's possession and a juror with a prior conviction is not to be challenged by the
Crown. The ... Crown must similarly disclose other information it receives from the police
which may indicate a juror is possibly biased."
The dissent reasoned that, since the accused's right to a fair trial is absolute (84, citing R v
Condon [2007] 1 NZLR 300 (SC), at para 77), and as there is no need to supplement the
extensive legislative provisions recently introduced to protect jurors' privacy interests, and
as opinions may vary on the significance of previous convictions in relation to potential
juror bias (82), and as a well-informed observer would have reasonable grounds for
apprehending that a jury may not be impartial when selected in the context of an
imbalance of information as between Crown and defence, all information available to the
prosecutor should be shared with the defence (86, 87). McGrath J would also have
required Crown challenges to be exercised in a principled way in accordance with
instructions that would need to be promulgated.
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The majority downplayed the risk of unfairness, calling it "entirely speculative" (17). The
recent legislation bolstering jurors' privacy interests was taken to be a lead the Court
should follow (19), and
"20. With these points in mind we do not consider it is necessary or desirable to go as far
as Robertson J and require all information to be made available. That would unreasonably
impact on jurors' legitimate concerns for their privacy and security, and for no sufficient
reason. ... ."
The majority would not require disclosure of any information other than convictions.
In other words, the Crown can decide when a previous conviction gives rise to a real risk
of bias such that the defence would wish to challenge the juror.
Many readers of this decision will be sceptical of the majority judgment. Sarcastic readers
(for alas, some there will be) will think the Crown may as well exercise all the defence
challenges.

Thursday, March 26, 2009

Duties, errors and complaints
For discussion of counsel's duties in relation to defences that have no real prospect of
success, see Knowles v Mirzayance [2009] USSC No 07-1315 (24 March 2009).
Points of general interest mentioned here are:







There is no requirement that a defence has to be run if all that can be said for it is
that there is "nothing to lose" in running it.
In alleging deficient representation by counsel, an appellant must show both
deficient performance by counsel, and prejudice (ie a reasonable probability that,
but for counsel's unprofessional errors, the result of the proceeding would have
been different).
Deficient performance requires that the appellant show that counsel's
representation fell below an objective standard of reasonableness.
Counsel's conduct was virtually unchallengeable where he had made a decision on
an informed basis after thorough investigation of law and facts relevant to plausible
options.
There is no prevailing professional norm that counsel must assert the only defence
available, even one almost certain to lose.

And another decision of the United States Supreme Court is of general interest for its
terminology concerning inappropriate defence tactics: Puckett v United States [2009]
USSC No 07-9712 (25 March 2009):


Sandbagging: a defendant's conduct in remaining silent about his objection and
belatedly raising the error only if the case does not conclude in his favour. Cf.
Wainwright v. Sykes, 433 U. S. 72, 89 (1977); see also United States v. Vonn, 535
U. S. 55, 72 (2002).



Gaming the system: instead of pointing out an error in a timely way, "wait[ing] to see
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if the sentence later str[ikes] him as satisfactory," Vonn, 535 U. S., at 73, and then
seeking a second bite at the apple by raising the claim.
And a phrase which is probably new to many people: "hornbook law", used here in the
sentence "But it is hornbook law that misrepresentation requires an intent at the time of
contracting not to perform." The idea is that this is the sort of law that is hallowed.
In Puckett, it was conceded that a plea bargain had been broken by the prosecution, but
the Court found that in the circumstances this did not invalidate the plea of guilty and that
there was no prejudice to the appellant as it was he would "likely would not have" (as
Americans say) obtained the benefits that the parties had agreed to. He was seeking to
use his guilty plea as a sign of contrition, but he had subsequently reoffended so the plea
could hardly be said to have come from contrition. Plain error review requires, as held in
United States v. Olano, 507 U. S. 725 (1993), (1) an error that has not been waived; (2)
the error must be clear or obvious, (3) the error must have affected the appellant's
substantial rights – usually in that it affected the result of the proceeding; (4) and, if those
requirements are met, a remedy may be given if the error has seriously affected the
fairness, integrity or public reputation of judicial proceedings.
But to begin with, the error must be complained of at the earliest opportunity:
" "anyone familiar with the work of courts understands that errors are a constant in the trial
process, that most do not much matter, and that a reflexive inclination by appellate courts
to reverse because of unpreserved error would be fatal." United States v. Padilla, 415 F. 3d
211, 224 (CA1 2005) (en banc) (Boudin, C. J., concurring)."

Monday, March 30, 2009

Youth justice procedures in Canada
A Supreme Court of Canada case, abundant in citations of authors and cases, and with 12
counsel appearing, deals with aspects of youth justice: R v SJ L-G [2009] SCC 14 (27
March 2009).
The case establishes that when young persons are jointly charged with adults, young
persons are nevertheless tried in the youth court, as there is a statutory separation of trial
systems. Whereas the purpose of the adult courts is to emphasise the need for
punishment, youth courts favour rehabilitation, reintegration and fair and proportionate
accountability.
Further, there is no constitutional right to a preliminary hearing, which is only a screening
mechanism. A preliminary hearing is distinct from discovery, and absence of a preliminary
hearing does not impair the right to discovery.
The case is largely an exercise in statutory interpretation, so is not of great interest in
jurisdictions where legislation differs.

Thursday, April 02, 2009
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Jury selection
Just a glance at Rivera v Illinois [2009] USSC No 07-9995 (31 March 2009) will get you
thinking about whether there should be peremptory challenges to potential jurors.
There is huge variety in the jury selection procedures that jury trial jurisdictions have
developed. Peremptory challenges are no longer allowed in England and Wales. Where
such challenges are permitted, their number varies. In the USA there are measures to
prevent peremptory challenges being exercised on racial or sexist grounds. That requires
the judge to determine whether a peremptory challenge should be permitted.
In Rivera the judge wrongly refused to allow a peremptory challenge. The trial proceeded
with that juror knowing she was not wanted by the accused. She became the foreman
(foreperson) of the jury. The Supreme Court unanimously held that the error did not raise
due process issues, as there was no risk of bias.
Perhaps the Court had to come to that conclusion, because to reverse the error here
would have the effect of discouraging judges from ever exercising the control over the use
of peremptory challenges that was designed to overcome racial or sexist discrimination in
jury selection.
Be that as it may, Rivera illustrates the complications that can arise from sensitivity to the
motives for which peremptory challenges may be exercised.
How big should juries be? How can it be ensured they are not biased? What sort of inquiry
should be permitted into the competence of potential jurors? These issues go to the
fundamentals of the jury trial process: the need for the facts at issue in a trial to be
determined impartially.

Tuesday, April 07, 2009

Extended interrogations and voluntariness
Awful legislative drafting caused a 5 – 4 split in the United States Supreme Court in Corley
v United States [2009] No 07-10441, 6 April 2009.
The peculiarity of the legislation makes the case of little interest outside the USA but the
difference between the majority (delivered by Souter J, joined by Stevens, Kennedy,
Ginsburg and Breyer JJ) and the minority (delivered by Alito J, joined by Roberts CJ,
Scalia and Thomas JJ) judgments reflects differing approaches to the significance of the
context of a subsection.
Before looking at the details, I can summarise the broad position of the majority as being
that the subsection (c) could not be read down to accommodate the wider meaning to be
given to subsection (a). There was no legislative suggestion that (a) had to be the
dominant provision, and in any event they dealt with different topics.
The case is about whether delay in bringing the accused before a court meant that his
confession was inadmissible even though it was voluntarily made.
The first part of the legislation, 18 USC §3501(a), provides:
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"In any criminal prosecution brought by the United States or by the District of Columbia, a
confession, as defined in subsection (e) hereof, shall be admissible in evidence if it is
voluntarily given. Before such confession is received in evidence, the trial judge shall, out
of the presence of the jury, determine any issue as to voluntariness. If the trial judge
determines that the confession was voluntarily made it shall be admitted in evidence and
the trial judge shall permit the jury to hear relevant evidence on the issue of voluntariness
and shall instruct the jury to give such weight to the confession as the jury feels it deserves
under all the circumstances."
Note that this does not refer to the other subsections in §3501. Also, it only deals with
voluntariness.
The minority treat this as the dominant provision, so that delay does not matter if the
confession is voluntary.
The part of the legislation dealing with delay is §3501(c):
"In any criminal prosecution by the United States or by the District of Columbia, a
confession made or given by a person who is a defendant therein, while such person was
under arrest or other detention in the custody of any law-enforcement officer or lawenforcement agency, shall not be inadmissible solely because of delay in bringing such
person before a magistrate judge or other officer empowered to commit persons charged
with offenses against the laws of the United States or of the District of Columbia if such
confession is found by the trial judge to have been made voluntarily and if the weight to be
given the confession is left to the jury and if such confession was made or given by such
person within six hours immediately following his arrest or other detention: Provided, That
the time limitation contained in this subsection shall not apply in any case in which the
delay in bringing such person before such magistrate judge or other officer beyond such
six-hour period is found by the trial judge to be reasonable considering the means of
transportation and the distance to be traveled to the nearest available such magistrate
judge or other officer."
Note that this is a rule drafted in the negative, when it is, if read with the proviso, more
sensible as a positive rule of exclusion. In effect it means a statement made after six hours
of arrest or detention is inadmissible, provided that a longer time may not render the
confession inadmissible if it was reasonable in the light of travel practicalities. That is how
the majority interpreted it.
The minority reasoned that the admission of confessions made within six hours did not
justify the implication that those made after longer delay were to be excluded.
The majority held that the minority's reading rendered subsection (c) redundant, or, as it
said, "nonsensical and superfluous". The interpretative canon is that
" '[a] statute should be construed so that effect is given to all its provisions, so that no part
will be inoperative or superfluous, void or insignificant . . . .' " Hibbs v. Winn, 542 U. S. 88,
101 (2004) (quoting 2A N. Singer, Statutes and Statutory Construction §46.06, pp.181–186
(rev. 6th ed. 2000))."
The majority pointed out that the minority were not reading the section as a whole, and to
say that (a) is clear on its own proves nothing. The minority treated subsection as if it said
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"a confession will not be treated as involuntary because of delay if ...", whereas the word is
inadmissible, not involuntary. Voluntariness and admissibility are not synonymous and both
concepts are used in subsection (3); their different usage is not to be treated as simply a
mistake in draftsmanship. They are different under the McNabb-Mallory rule at common
law, which Congress is presumed to have been aware of: Cannon v. University of Chicago,
441 U. S. 677, 699 (1979).
The majority reasoned that many evidential rules would be redundant if the only criterion
for admissibility was voluntariness (the reduction ad absurdum argument), and that the
legislative history supported its interpretation. The mischief of subsection (3) is
interrogations of unlimited duration:
"No one with any smattering of the history of 20th-century dictatorships needs a lecture on
the subject, and we understand the need even within our own system to take care against
going too far. "[C]ustodial police interrogation, by its very nature, isolates and pressures
the individual," Dickerson, 530 U. S., at 435, and there is mounting empirical evidence that
these pressures can induce a frighteningly high percentage of people to confess to crimes
they never committed, see, e.g., Drizin & Leo, The Problem of False Confessions in the
Post-DNA World, 82 N. C. L. Rev. 891, 906–907 (2004).
"Justice Frankfurter's point in McNabb is as fresh as ever: "The history of liberty has
largely been the history of observance of procedural safeguards." 318 U. S., at 347.
McNabb-Mallory is one of them, and neither the text nor the history of §3501 makes out a
case that Congress meant to do away with it."
So, illustrated here are various approaches to statutory interpretation: reading a provision
in context, avoiding redundancy, reference to legislative intent, avoidance of absurdity.
Another point was that established approaches should not be departed from, as here
where the rule that relevant evidence is admissible (Rule 402, Federal Rules of Evidence)
has been understood to be subject to exclusionary rules.

Tuesday, April 14, 2009

Private garbage?
Do the police act improperly if they search, without warrant, the contents of a rubbish bag
left on a property by the fence line for uplifting by the official garbage collectors? This was
the issue in R v Patrick [2009] SCC 17 (9 April 2009).
The police action involved a trespass: the act of reaching into the air space of the property
occupied by the appellant, and uplifting the bag, which had been left on a stand in an
opening or indentation in the fence at the boundary.
In the bag was evidence of ecstasy manufacturing, and the appellant was consequently
convicted of unlawfully producing, possessing and trafficking in that substance.
There had been six such searches, on separate days, of the appellant's rubbish bags, and
information obtained was used in support of an application for a warrant to search the
address.
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For evidence of serious offending to be excluded on grounds of unreasonable search it is
necessary that it was obtained by means that were seriously improper. That is, exclusion
of the evidence must not be a disproportionate response to the impropriety. On that basis
the evidence here was admissible. Arguing otherwise requires asserting a serious
impropriety, which in turn requires asserting breach of a significant privacy interest.
Abella J came closest to recognising a significant privacy interest. She delivered a
judgment concurring with that of the other judges (delivered by Binnie J, appropriately
enough as a cruel punster might observe), but reached that conclusion – that there was no
impropriety – on the basis that the police had, before they searched the rubbish bags,
reasonable suspicion that the appellant had been offending in this way. Such a threshold
of suspicion was necessary, she held, because of the appellant's privacy interest which
was "diminished ... not unlike the reduced expectation at border crossings" (para 90).
That, I suggest, is unsatisfactory, because it creates uncertainty over when a search
warrant is needed. Border crossings are different, because submission to search is
required.
The joint judgment gets to grips with analysis of privacy expectation, applying R. v.
Tessling, 2004 SCC 67 (CanLII), 2004 SCC 67, 2004 SCC 67 (CanLII), [2004] 3 S.C.R.
432. There are three types of privacy interest: personal, territorial, and informational. This
case involved assertion of territorial and informational privacy interests. Here, the interests
were appropriately analysed as being informational. Issues were whether the appellant
had a direct interest in the information and a subjective expectation of privacy in it; then, if
he did, was his expectation reasonable in all the circumstances?
Here the conclusion was that the appellant had abandoned any reasonable expectation of
privacy: he had done all he needed to in order to commit the bags to the municipal
collection system. It would have been different (ie not unequivocally abandoned) if he had
not placed the bags within reach of the collectors.
Accordingly, the appeal was dismissed. Only one, of all the 11 judges who considered this
case, concluded that the evidence should have been excluded. Conrad JA emphasised the
territorial privacy aspect and would not have permitted the totality of the circumstances test
to diminish that, and also reasoned that people who leave garbage for collection expect it
to be made anonymous by being mixed with other people's garbage.
Interesting issues were discussed, as is reflected by the participation of five interveners in
this case.
What if the police had obtained the bags from the official collectors immediately after the
bags had been lawfully uplifted? The availability of alternative lawful means of obtaining
the evidence can weigh in favour of increasing the impropriety (as the police are expected
to behave lawfully). But, arguably, the ready availability of lawful means should make the
actual impropriety less, on a sort of "where's the real harm?" rationale.

Tuesday, April 21, 2009

Reviewing or revising
There can be a fine line between evaluating facts and making up new ones.
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In Carroll v R [2009] HCA 13 (21 April 2009) the CCA NSW majority had held that a
sentence imposed for manslaughter was "manifestly inadequate". That ground for allowing
the prosecutor's appeal amounted to an assertion that the sentence was unreasonable or
plainly unjust. It is one of the recognised ways of challenging the exercise of a discretion.
Sentencing remarks have to be carefully cast, lest they stray beyond the offending that has
been proved or acknowledged by plea.
Here the CCA majority had latched on to an objective aspect of the offending that was
never in dispute - that the offender's violence was not justified - and used that to ignore a
matter that was relevant: that there had been some provocation from the victim.
The second error by the CCA majority was to exaggerate what had been admitted. The
unlawful act necessary for manslaughter – here a head-butt to the victim's face – was
acknowledged by the guilty plea to be an unlawful and dangerous act that carried with it an
appreciable risk of serious injury. But the CCA majority stretched this to "severe injury was
clearly foreseeable and death at least a possibility", which was not acknowledged. All the
offender had admitted by pleading guilty was that his act had carried an appreciable risk of
serious injury to the victim.
Back then, goes this case, to the CCA for proper consideration of the prosecutor's appeal.

Wednesday, April 22, 2009

Search incidental to arrest
An interesting aspect of Arizona v Gant [2009] USSC, No 07-542, (21 April 2009) is the
omission of any reference to Herring v United States [2009] USSC, No 07-513, (14
January 2009), noted here 15 January 2009.
Gant rejects a broad reading of the Supreme Court's decision in New York v. Belton, 453
U. S. 454 (1981) which had applied an assumption that things in the vehicle were
accessible to the person arrested.
The topic is the police power to search a vehicle incident to the arrest of an occupant.
Gant holds that the vehicle may be searched when it is reasonable to believe that
evidence of the offence for which the person was arrested might be found in the vehicle. It
also holds that, since the power of search incident to arrest has the purpose of preventing
the arrested person accessing weapons or destroying evidence, the search may only be of
areas within the arrested person's immediate control. When the arrested person has been
secured and cannot access the interior of the vehicle, a vehicle search incident to arrest is
not authorised.
In Gant the search was unreasonable. Mr Gant had been arrested for driving with a
suspended licence (or, as they spell it, license) and had been handcuffed and placed in the
back of a patrol car. His car was then searched and a bag of cocaine was found in the
pocket of a jacket which was on the back seat. The US Supreme Court held 5 – 4 that the
Arizona Supreme Court had correctly held that the search was unjustified. That Court had
held that the trial court should have suppressed the evidence.
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In Herring, the Supreme Court held that the fact that a search was unreasonable does not
mean that the exclusionary rule necessarily applies: exclusion depends on whether the
efficacy of deterrence of official misconduct outweighs the substantial cost of letting guilty
defendants go free. This issue was not argued on this appeal.
One can readily imagine that evidence of a really serious crime might be found as a result
of an unreasonable search of a vehicle following the arrest of an occupant for a relatively
minor matter. Automatic exclusion would be absurd in those circumstances. The issue of
admissibility is distinct from the issue that was argued here – the constitutionality of the
search.

Thursday, April 30, 2009

Cut-throat issues
In Jones v R [2009] HCA 17 (29 April 2009) some interesting issues were mentioned, but
they did not need to be decided. They concern the use by one accused of evidence of the
propensity of a co-accused.
In this case the proposed evidence was inadmissible as hearsay, and for that reason –
together with an error at trial on another point being insignificant – the appeal was
dismissed.
Hayne J, in a judgment concurring with that given by the other members of the Court,
highlighted the issues for future consideration (37); in summary these are:
 Is it necessary that the co-accused has put his character in issue before the
accused can adduce evidence of his propensity?


How to manage the risk of the trial being diverted into collateral issues about the
nature, extent and probative value of the evidence of those propensities.



Should the rule in R v Pfennig (1995) 182 CLR 461; [1995] HCA 7 apply, or would it
lead to diversion of the kind just mentioned?



When should a ruling that such propensity evidence is admissible be followed by an
order for separate trials?

The Pfennig point concerns whether propensity evidence should be governed by the same
admissibility requirements as similar fact evidence, especially the need for "striking
similarity" and the improbability of an innocent explanation for the apparent link it is sought
to establish.
The recent reforms of the law of evidence in New Zealand have provided a framework for
addressing these issues. Section 42 Evidence Act 2006 deals with propensity evidence
about co-defendants. When will the judge permit the evidence under s 42(1)(b)?
Presumably some regard would be had to matters such as those specified in s 43(3) which
apply when the prosecution seeks to adduce propensity evidence. The danger of prejudice
to the co-defendant has to be considered under s 43(4), and a similar consideration should
apply under s 42(1)(b), although in any event the general discretion to exclude unfairly
prejudicial evidence pursuant to s 8 would apply to s 42(1)(b).
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There is no need for the co-accused to have put his character in issue before the accused
may adduce evidence of his propensity. Collateral issues would have to be managed
under the requirements of relevance (s 7), prejudice and fairness. There is no requirement
of "striking similarity", merely a "tendency to show" a propensity (s 40(1)), and for the
common law, see R v Holtz [2003] 1 NZLR 667; (2002) 20 CRNZ 14 (CA). As there is
nothing to exclude it, the hearsay rule applies to propensity evidence.

Thursday, April 30, 2009

―the kingdom would come to confusion‖
The interpretation of legislation can, on rare occasions, be assisted by reference to
information about the creation of that legislation. Even so, there is reluctance to have
resort to such material, as can be seen from R v JBT [2009] UKHL 20 (29 April 2009).
Here there was statutory ambiguity. Until the ambiguity was pointed out, almost everyone
had thought the age of criminal responsibility had been made 10 years or more, by s 34 of
the Crime and Disorder Act 1998[UK]:
"Abolition of rebuttable presumption that a child is doli incapax
The rebuttable presumption of criminal law that a child aged 10 or over is incapable of
committing an offence is hereby abolished."
Very good. Charge the little buggers.
But did abolition of the presumption of incapacity mean that the defence was also
abolished: couldn't the child adduce evidence to prove "I was too immature to understand
that what I did was seriously wrong"?
Lord Phillips felt that the statute did not provide sufficient assistance to determine this
issue, so he canvassed the history of the common law from Hale (1778 ed) through the
legislation and the progress of the current provision through Parliament.
The other Law Lords concurred, but adding that they wouldn't have referred to Hansard.
Lord Phillips had found Hansard helpful, for an amendment which addressed the issue
unambiguously had been withdrawn in the Lords once and later, when reintroduced, had
been defeated. That amendment, moved by Lord Goddard QC, was based on the
assumption that the Bill in question was designed to abolish doli incapax completely (both
as rule and presumption).
Lord Rodger did not explain how he would have reached the same result as did Lord
Phillips without reference to Hansard, but he agreed that the passages referred to put the
position beyond doubt. Lord Carswell would have got there by "construction of the section
and taking account of the mischief and of the consequences of the legislation" (39), but he
also felt that this was a legitimate case in which to take into account the Parliamentary
materials, recognising the change in approach to such that was effected in Pepper v Hart
[1993] AC 593. Lord Brown agreed that the reference to Lord Goddard QC's proposed
amendment was helpful, and he mentioned the use of reference to unsuccessful
amendments by Lord Nicholls in R (Jackson) v Attorney General [2006] 1 AC 262, 292.
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Lord Mance agreed with everyone.
In New Zealand there have been proposals to formalise reference to Parliamentary
materials as aids to interpretation of legislation, but these have not been included in the
current Interpretation Act 1999. The governing provision is s 5:
"Ascertaining meaning of legislation
(1) The meaning of an enactment must be ascertained from its text and in the light
of its purpose.
(2) The matters that may be considered in ascertaining the meaning of an
enactment include the indications provided in the enactment.
(3) Examples of those indications are preambles, the analysis, a table of contents,
headings to Parts and sections, marginal notes, diagrams, graphics, examples and
explanatory material, and the organisation and format of the enactment."
Nevertheless, judges do refer to Parliamentary materials: eg R v Law (2002) 19 CRNZ 500
(HC) at para 24, R v Oran (2003) 20 CRNZ 87 (CA) at para 18.

Friday, May 1, 2009

Injustice, oppression, flight and extradition
Injustice and oppression as grounds for resisting extradition were considered in Gomes v
Trinidad and Tobago [2009] UKHL 21 (29 April 2009).
The precedent is Lord Diplock's statement in Kakis v Cyprus [1978] 1 WLR 779 (HL):
"'Unjust' I regard as directed primarily to the risk of prejudice to the accused in the conduct
of the trial itself, 'oppressive' as directed to hardship to the accused resulting from change
in his circumstances that have occurred during the period to be taken into consideration;
but there is room for overlapping, and between them they would cover all cases where to
return him would not be fair."
How much risk of unfairness is sufficient to create injustice sufficient to resist an order for
extradition? The focus is on the proposed trial in the requesting state. The court must
decide whether that trial carries an unacceptable risk of unfairness.
Does the court in the requested state have to decide what the court in the requesting state
would decide about fairness?
Or, should the court of the requested state make its own assessment of the fairness of the
proposed trial in the requesting state?
And, either way, what is the relevance of unfairness of the accused's own making? Is a
trial unfair regardless of who caused the unfairness, or is a trial "fair" even if some
unfairness to the accused was brought about by his conduct?
Is the "justice" of extradition the same sort of concept as the "fairness" of the proposed
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trial?
Without looking at the answers, one might think that the court in the requested country
should make its own assessment of the risk of what it understands to be an unfair trial, and
that for extradition to be refused this risk should be at least the same as that which would
be sufficient to stay the proceedings in the requested country. And, unfairness is
unfairness, no matter who caused it.
Logical as those suggestions might be, policy requires a different approach.
In Gomes the Report of the Appellate Committee, written by Lord Brown, holds that Lord
Diplock had correctly stated the law when he said, following the passage quoted above,
"Delay in the commencement or conduct of extradition proceedings which is brought about
by the accused himself by fleeing the country, concealing his whereabouts or evading
arrest cannot, in my view, be relied upon as a ground for holding it to be either unjust or
oppressive to return him. Any difficulties that he may encounter in the conduct of his
defence in consequence of the delay due to such causes are of his own choice and
making. Save in the most exceptional circumstances it would be neither unjust nor
oppressive that he should be required to accept them."
Additional delay due to the dilatoriness in the requesting state will only be relevant in
borderline cases where the accused is not responsible for any delay (27). The
blameworthiness of the requesting state is not a matter that will normally be considered,
because the accused gets the benefit of any delay that is not his fault (28).
The test for oppression will not easily be satisfied (31), and injustice has to be established
in the way held in Woodcock v New Zealand [2004] 1 WLR 1979, as approved by Lord
Bingham for the Board in Knowles v US [2007] 1 WLR 47 (PC):
"First, the question is not whether it would be unjust or oppressive to try the accused but
whether . . . it would be unjust or oppressive to extradite him (para 20). Secondly, if the
court of the requesting state is bound to conclude that a fair trial is impossible, it would be
unjust or oppressive for the requested state to return him (para 21). But, thirdly, the court
of the requested state must have regard to the safeguards which exist under the domestic
law of the requesting state to protect the defendant against a trial rendered unjust or
oppressive by the passage of time (paras 21-22). Fourthly, no rule of thumb can be applied
to determine whether the passage of time has rendered a fair trial no longer possible:
much will turn on the particular case (paras 14-16, 23-25). Fifthly, 'there can be no cut-off
point beyond which extradition must inevitably be regarded as unjust or oppressive' (para
29)."
The first point separates the question of fairness of the proposed trial from the justice of
extradition. The second makes relevant the likely view of the court in the requesting state
of the fairness of the proposed trial, so that extradition is barred if that court would be
bound to conclude the trial would be unfair. Third, the law of the requesting state as to
whether the trial would be unjust or oppressive, must be considered.
Gomes holds that the essential question is whether a fair trial would be impossible (33)
[Compare USA v Barnette noted here 27 August 2004: a flagrant or gross risk of
unfairness will be sufficient to prevent extradition.] Does that mean that a high likelihood of
trial unfairness would be insufficient to prevent extradition? Of course the court in the
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requesting state would stay the proceedings if the risk of unfairness was unacceptably
high according to the standards applicable in the law of that state. That is where the third
point quoted above comes into play. It may be that the standards applicable in the
requesting state would be unacceptable in the law of the requested state. If they were,
extradition would be refused.
Does Gomes mean that in UK law, if an accused is responsible for delay which prejudices
his ability to present a defence, the trial must proceed even though it would be unfair? Can
the right to a fair trial be waived? Perhaps it can, but to the contrary, see R v Coutts [2006]
UKHL 39, noted here 21 July 2006. In Coutts, fairness required an alternative verdict be
left to the jury, and the accused could not decide that that should not be done. This was
not discussed in Gomes.

Saturday, May 02, 2009

Criminal proceeds recovery and proof of offending
Even as we in New Zealand eagerly await 1 December 2009, when the new Criminal
Proceeds (Recovery) Act 2009 will commence, a question about its meaning has become
apparent. This question occurs to readers of R v Briggs-Price [2009] UKHL 19 (29 April
2009).
Our new legislation will replace that which exists. It will deal with forfeiture of two kinds:
forfeiture of instruments used to commit qualifying offences, and forfeiture of proceeds of
significant criminal activity. Proceeds are of two kinds: assets and profits.
To see the difficulty that Briggs-Price suggests, consider the provision for an order for
forfeiture of profits, s 55:
"55 Making profit forfeiture order
(1) The High Court must make a profit forfeiture order if it is satisfied on the balance
of probabilities that—
(a) the respondent has unlawfully benefited from significant criminal activity
within the relevant period of criminal activity; and
(b) the respondent has interests in property."
The civil standard of proof applies to "has unlawfully benefited", but does it also apply to
"from significant criminal activity" (an expression which the Act defines)?
It was argued for the appellant in Briggs-Price that the Crown should be required to prove
beyond reasonable doubt the commission of particular qualifying offences when it relies on
this sort of approach to forfeiture. Otherwise, the presumption of innocence would be
breached.
The House of Lords split 3 – 2 on this, although they were unanimous in dismissing the
appeal. That split alone is reason to avoid the same argument here by an amendment to
make the point clear. I should acknowledge that the legislative intent was probably to apply
the civil standard, not the criminal standard, and that is the natural meaning of the
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provision, and it conforms to the minority opinions in Briggs-Price. Certainly, the
Parliamentary intent was to make the obtaining of a conviction unnecessary, as the
Explanatory Memorandum accompanying the Bill (in 2006) stated.
Lords Rodger, Brown and Neuberger held that the criminal standard applied, and Lords
Phillips and Mance would have applied the civil standard.
Lord Rodger held that if the criminal standard did not apply, "... the Crown could ask the
court to make a confiscation order on the basis of an alleged benefit from a specific
offence of which the defendant would have been acquitted if he had been prosecuted for
it." (77)
Lord Brown held that art 6(2) of the ECHR was engaged (95), and that although Geerings
v Netherlands (2007) 46 EHRR 1222 applied (pursuant to which the criminal standard of
proof had to be met) it was satisfied here because the Judge had found beyond
reasonable doubt that the relevant criminal activity had occurred.
Lord Neuberger agreed (136) with Lord Rodger. The relevant UK legislation is referred to
by Lord Phillips at para 5 – 7. It carries the same ambiguity as the New Zealand provision
set out above, as s 2(8) of the Drug Trafficking Act 1994[UK] provides:
"The standard of proof required to determine any question arising under this Act as to–
(a) whether a person has benefited from drug trafficking, or
(b) the amount to be recovered in his case by virtue of this section,
shall be that applicable in civil proceedings."
Note that this clearly applies to "benefited" and to "amount", but is not clear on whether it
applies to "from drug trafficking".

Sunday, May 03, 2009

Oops!
Firing a gun during the commission of a crime can increase the minimum sentence. What
if the firing was accidental – does the minimum apply?
In Dean v United States [2009] USSC No 08-5274, 29 April 2009 this question divided the
United States Supreme Court in its interpretation of 18 U. S. C. §924(c)(1)(A), which, as
summarised by Roberts CJ (joined by Scalia, Kennedy, Souter, Thomas, Ginsburg and
Alito JJ):
―... criminalizes using or carrying a firearm during and in relation to any violent or drug
trafficking crime, or possessing a firearm in furtherance of such a crime. An individual
convicted of that offense receives a 5-year mandatory minimum sentence, in addition to
the punishment for the underlying crime. §924(c)(1)(A)(i). The mandatory minimum
increases to 7 years "if the firearm is brandished" and to 10 years "if the firearm is
discharged."‖

Mathias

Criminal Law Developments in Leading Appellate Courts

Page 435

Plainly, a question of statutory interpretation. Should the common law presumption of
mens rea (Morissette, 342 U. S., at 251–254, Staples, 511 U. S., at 606–607) apply to the
sentencing regime? Stevens J, dissenting, thought so, and Breyer J, also dissenting,
agreed. For Breyer J it was particularly important that excluding the offender from the
minimum sentence would not prevent the judge from imposing a sentence close to that if
the circumstances warranted. But to include the accidental shooter in the minimum regime
prevents judges from making appropriate allowances. This, said Breyer J, made the rule of
lenity decisive: if the legislature wanted to include accidental firing in the minimum
sentence category it should have so specified.
Stevens J said that the history of the legislation indicated that intent was required, and that
the majority, in arguing that there are examples of accident being inculpatory, such as the
felony-murder rule, neglects to notice that in those examples harm is actually caused,
whereas here it wasn't.
Roberts CJ for the majority noted that the legislation did not limit itself to intentional
discharges, that it used the passive voice, which supported an inference of absence of
intent, that other parts of the statute referred to intent, so its omission here was significant,
that it is not unusual for the law to impose liability for the unintended consequences of
unlawful acts, that the sentence enhancement regime reflects the risk of harm, and that
the rule of lenity was excluded by the statutory text and structure.
The case illustrates the choices between techniques of statutory interpretation and
common law presumptions. The choice between these must be based on policy, yet when
the Court gives voice to a policy argument (the sentencing enhancement reflects the
increased risk of harm) that is unconvincing because the same risk applied lower down the
regime, at the 7 year level.

Monday, May 04, 2009

Contradicting the snitch
If improperly obtained evidence is inadmissible in chief, is it necessarily inadmissible in
cross-examination?
In Kansas v Ventris [2009] USSC No 07-1356, 29 April 2009, the Court held (7 – 2) that an
improperly obtained statement, from a jailhouse informant where the breach was of the
Sixth Amendment right to counsel, which the prosecution conceded was inadmissible in
chief, could be used in cross-examination to impeach the accused's inconsistent
testimony.
This was on the basis, as Scalia J delivering the opinion of the Court (joined by Roberts
CJ, Kennedy, Souter, Thomas, Breyer and Alito JJ) put it, that
"Our precedents make clear that the game of excluding tainted evidence for impeachment
purposes is not worth the candle. The interests safeguarded by such exclusion are
"outweighed by the need to prevent perjury and to assure the integrity of the trial process."
Stone v. Powell, 428 U. S. 465, 488 (1976). "It is one thing to say that the Government
cannot make an affirmative use of evidence unlawfully obtained. It is quite another to say
that the defendant can provide himself with a shield against contradiction of his untruths."
Walder, supra, [Walder v. United States, 347 U. S. 62, 65 (1954)] at 65. Once the
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defendant testifies in a way that contradicts prior statements, denying the prosecution use
of "the traditional truth-testing devices of the adversary process," Harris, supra, [Harris v.
New York, 401 U. S. 222, 225–226 (1971)] at 225, is a high price to pay for vindication of
the right to counsel at the prior stage."
So, that's the rule. Scalia J, perhaps a little inconsistently, disavowed any rule-making
function for the Court in his final footnote:
"Respondent's amicus insists that jailhouse snitches are so inherently unreliable that this
Court should craft a broader exclusionary rule for uncorroborated statements obtained by
that means. Brief for National Association of Criminal Defense Lawyers 25–26. Our legal
system, however, is built on the premise that it is the province of the jury to weigh the
credibility of competing witnesses, and we have long purported to avoid "establish[ing] this
Court as a rule-making organ for the promulgation of state rules of criminal procedure."
Spencer v. Texas, 385 U. S. 554, 564 (1967). It would be especially inappropriate to
fabricate such a rule in this case, where it appears the jury took to heart the trial judge's
cautionary instruction on the unreliability of rewarded informant testimony by acquitting
Ventris of felony murder. [He was convicted of aggravated burglary and aggravated
robbery.]"
Stevens J (joined by Ginsburg J) dissented. He repeated his reasons for dissent in
Michigan v Harvey, 494 U.S. 344 (1990).
On the topic of whether judges should adhere to earlier dissents, see note for 19 January
2007 and 16 January 2009.
He reasoned that the state's use of the improperly obtained evidence compounded the
violation and promoted "shabby" police tactics.
This case is a reminder that an application to have evidence admitted may be renewed.
The interests in using improperly obtained evidence in chief might not be the same as the
interests in using it in cross-examination.
In New Zealand, our Evidence Act 2006 is silent on this point, but it does allow the use of
voir dire evidence in cross-examination if the witness gives evidence that is inconsistent
with evidence he gave at voir dire: s 15. Note s 90(1) and (2) which prohibit the use of
inadmissible documents in questioning witnesses. At common law, use of an inadmissible
statement in cross-examination was not permitted: Wong Kam-Ming v The Queen [1980]
AC 247. In R v Ryland 17/4/02, CA389/01 the Court referred to such a confession being
"inherently inadmissible", contrasting it to evidence which had earlier in the trial lacked an
evidential foundation for its relevance but which subsequently became relevant.

Tuesday, May 05, 2009

Knowledge of circumstances
Knowledge of circumstances was required as a matter of statutory interpretation in FloresFigueroa v United States [2009] USSC No 08-108, 4 May 2009. It was necessary that a
person who used false identification numbers knew that they identified another person.
The statutory language contained the phrase "knowingly transfers, possesses, or uses,
without lawful authority, a means of identification of another person": 18 U. S. C.
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§1028A(a)(1).
The Court was unanimous in the result, although Scalia J and Alito J in separate
judgments were concerned that Breyer J (joined by the others) was making a new rule of
interpretation involving the application of adverbs. However, Breyer J acknowledged Alito
J's concern and recognised the importance of context. Even so, there were no examples
that the Government could cite in support of its approach. This was a case of normal
English usage being applied.
There is no discussion here of what "knowledge" means. Does it include suspicion, wilful
blindness, belief, doubt? Usually mens rea includes recklessness, but does it here? Some
recognition of the difficulties is apparent from the Government's argument, noted at p 10
slip op., mentioning the possibility that the defendant might not care whether the
identification he presented belonged to another person, but the Court felt this was not a
sufficient argument in this case:
"... in the classic case of identity theft, intent is generally not difficult to prove. For example,
where a defendant has used another person's identification information to get access to
that person's bank account, the Government can prove knowledge with little difficulty. The
same is true when the defendant has gone through someone else's trash to find discarded
credit card and bank statements, or pretends to be from the victim's bank and requests
personal identifying information. Indeed, the examples of identity theft in the legislative
history (dumpster diving, computer hacking, and the like) are all examples of the types of
classic identity theft where intent should be relatively easy to prove, and there will be no
practical enforcement problem. For another thing, to the extent that Congress may have
been concerned about criminalizing the conduct of a broader class of individuals, the
concerns about practical enforceability are insufficient to outweigh the clarity of the text."
This seems to support knowledge meaning actual knowledge.
Scalia J disliked Breyer J's use of what we usually call Parliamentary materials (legislative
materials in the USA) or legislative history:
"Relying on the statement of a single Member of Congress or an unvoted-upon (and for all
we know unread) Committee Report to expand a statute beyond the limits its text suggests
is always a dubious enterprise. And consulting those incunabula with an eye to making
criminal what the text would otherwise permit is even more suspect. See United States v.
R. L. C., 503 U. S. 291, 307–309 (1992) (Scalia, J., concurring in part and concurring in
judgment). Indeed, it is not unlike the practice of Caligula, who reportedly "wrote his laws
in a very small character, and hung them up upon high pillars, the more effectually to
ensnare the people," 1 W. Blackstone, Commentaries on the Laws of England 46 (1765)."
However Breyer J had found the legislative history inconclusive.

Friday, 15 May, 2009

Remedies for undue delay
The remedy for undue delay before trial was the subject of Williams v R [2009] NZSC 41.
As would be expected, the Court applied dicta in Attorney-General’s Reference (No 2 of
2001) [2004] 2 AC 71 at para 24, and Elaheebocus v The State of Mauritius [2009] UKPC
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7 (noted here 2 March 2009).
―Undue‖ delay means unjustifiable (para 12), and
― ... there is no obligation on any accused to progress matters towards trial, or to protest
about delay; the obligation is on the prosecution to ensure trial without undue delay.
Whether delay is attributable to the Courts or to the prosecution is irrelevant to the
determination of the question of excessive delay, but may be relevant in assessing the
validity of any explanation for the delay and (if necessary) what remedy should be
granted.‖
The Court observed that the right to a fair trial and the right to a trial without undue delay
are distinct rights but they can overlap. There may be undue delay, requiring a remedy,
even though the delay did not affect trial fairness. Therefore, a stay of proceedings is not
the automatic remedy for undue delay. It is not even a usual remedy (para 18):
―Staying the proceedings is likely to be the correct remedy only if the delay has been
egregious, or there has been prosecutorial misconduct or a sanction is required against a
prosecutor who does not proceed promptly to trial after being directed by a Court to do so.
If an accused is convicted after being on bail pending trial, a reduction in the term of
imprisonment is likely to be the appropriate remedy. If the accused has been in custody,
that time will count towards service of the term of imprisonment. In an extreme case,
[Footnote: As for example in Darmalingum v The State [2000] 1 WLR 2303 (PC)] the
conviction may be set aside. Upon acquittal, monetary compensation may be justified. The
seriousness of the offending will usually not be relevant to the nature of the remedy. If
however the offending is well towards the lower end of the scale, that may be sufficient to
tip the balance in favour of a stay.‖
Obviously, where delay (or anything else) leads to an unfair trial a stay (or on appeal the
quashing of a conviction) would be necessary.
In Williams the reduction of sentence was the appropriate remedy for the undue delay.

Thursday, May 21, 2009

A night mission
Judicial decisions must be based on adequate grounds, and a decision to stay
proceedings is no different. In R v Edwards [2009] HCA 20 (21 May 2009) the High Court
overturned the Supreme Court of Tasmania‘s decision to enter a stay. That Court (SlicerJ)
had, held the High Court in a unanimous judgment, acted on a wrong principle and taken
into account irrelevant considerations relating to the suggested complexity of the trial.
The charge was reckless operation of an aircraft. The recklessness was alleged to be
taking off in darkness without the necessary runway illumination. Five people outside the
aircraft saw that the takeoff was done without this lighting. Through delay in the
proceedings electronic records of the operation of the lights was lost.
The respondents, the two pilots of this Boeing 737-400, sought a stay because of this loss
of evidence. Slicer J put the test as ―whether on the material before this Court continuation
of the indictment to trial by jury could constitute an unacceptable injustice or unfairness‖
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(emphasis added by the High Court at para 22)
The test, however, is not ―could‖, but ―would‖: ―whether, in all the circumstances, the
continuation of the proceedings would involve unacceptable injustice or unfairness", or
whether the "continuation of the proceedings would be 'so unfairly and unjustifiably
oppressive' as to constitute an abuse of process‖: Walton v Gardiner (1993) 177 CLR 378
at 392 per Mason CJ, Deane and Dawson JJ.
The High Court summarised Slicer J‘s errors as
― ... [his] ultimate conclusion was based upon the loss of the primary evidence and
"overall" delay. It was not explained how the overall delay operated in combination with the
lost evidence to create irremediable prejudice to the respondents, nor did his Honour
address the circumstance that at least some of the delay was attributable to the conduct of
the defence‖ [Footnote: See Jago v District Court of New South Wales [1989] HCA 46;
(1989) 168 CLR 23 at 33 per Mason CJ; [1989] HCA 46 as to the significance of the
reasons for delay as a factor in the exercise of the balancing process in determining
whether to grant a stay.]
On appeal, the ―overall delay‖ point was not relied on by the respondents, but their
argument was that ―the loss here is of the independent record of the event giving rise to
the charge. This is ... productive of unfairness of the kind that informs the power to stay
since the trial will necessarily involve an incomplete reconstruction of the event.‖
Not so, said the High Court. There is nothing unusual in a court having to consider an
incomplete account of events:
―31. The distinction between an independent record forming a constituent part of an event
and an independent record of an event is without substance. Trials involve the
reconstruction of events and it happens on occasions that relevant material is not
available; documents, recordings and other things may be lost or destroyed. Witnesses
may die. The fact that the tribunal of fact is called upon to determine issues of fact upon
less than all of the material which could relevantly bear upon the matter does not make the
trial unfair [Footnote: Jago v District Court of New South Wales [1989] HCA 46; (1989) 168
CLR 23 at 34 per Mason CJ, 47 per Brennan J; Williams v Spautz [1992] HCA 34; (1992)
174 CLR 509 at 519 per Mason CJ, Dawson, Toohey and McHugh JJ; [1992] HCA 34.]‖
And,
―33. It is well established that the circumstances in which proceedings may be found to be
an abuse of process are not susceptible of exhaustive definition [Footnote: Ridgeway v
The Queen (1995) 184 CLR 19 at 74-75 per Gaudron J; [1995] HCA 66; R v Carroll [2002]
HCA 55; (2002) 213 CLR 635 at 657 [73] per Gaudron and Gummow JJ; Batistatos v
Roads and Traffic Authority of New South Wales [2006] HCA 27; (2006) 226 CLR 256 at
265-267 [9]- [15] per Gleeson CJ, Gummow, Hayne and Crennan JJ; [2006] HCA 27.] It is
not necessary to consider whether there may be circumstances in which the loss of
admissible evidence occasions injustice of a character that would make the continuation of
proceedings on indictment an abuse of the process of the court. This is not such a case.
The content of the ... [missing evidence] is unknown. In these circumstances it is not
correct to characterise ... [its] loss as occasioning prejudice to the respondents. The lost
evidence serves neither to undermine nor to support the Crown case. It is to be observed
that if the Crown is unable to exclude the hypothesis, that the runway lighting was
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illuminated as the aircraft moved along it and that it ceased operating coincidentally at the
time of take-off, it would fail to establish an element of the principal and the alternative
offence.‖
It could not be established that any prejudice arising from the delay could not be
addressed by a direction (para 34, citing Jago v The District Court of New South Wales
[1989] HCA 46; (1989) 168 CLR 23 at 34 per Mason CJ, 60 per Deane J, 77-78 per
Gaudron J; R v Glennon [1992] HCA 16; (1992) 173 CLR 592 at 605 per Mason CJ and
Toohey J; [1992] HCA 16; see also Longman v The Queen (1989) 168 CLR 79; [1989]
HCA 60).
This case illustrates that more is required for a stay than merely a complaint that evidence
that might have assisted the defence is lost. It is not sufficient simply that the evidence
would have been relevant to an issue in the case, it needs to be shown that the missing
evidence would have tended to establish a proposition that would assist the defence. Loss
of the evidence may mean that prosecution evidence is uncorroborated, and the court may
properly be cautious for that reason, but that goes to weight. A stay is a drastic remedy
and is not given on a whim. As I have noted in relation to risk of unfairness (see, for
example, entries for 19 July 2005, 1 May 2006) it is appropriate to look at this as a
question of fact rather than as an ―evaluation‖. Is there a real risk that the lost evidence
would have had probative value for the defence? In the present case, some evidence that
the takeoff had been illuminated by the runway lights would have been needed: the
respondents had not given evidence at this pre-trial application. Whether evidence from
them would have been enough to give rise to a risk that could not be dealt with by a
direction cannot be ascertained from this judgment: the High Court ordered that the
application for a stay be dismissed. Could a fresh application based on further evidence be
made, or would that be an abuse of process as the applicants have had their opportunity?
You decide.
Also decide whether the High Court has inappropriately merged the reluctance of the court
to grant a stay with the receptiveness of the court to the risk of unfairness.

Monday, May 25, 2009

Short in trumps
There are times when it‘s a struggle to say anything interesting about the final resolution of
a disputed point of law.
―How sour sweet music is, when time is broke and no proportion kept ...‖
isn‘t quite it, yet it almost is.
Overall, five judges decided against the appellant (six if you count the first instance court
where the point was taken for granted without argument), and four decided it for the
appellant. These four, being the majority of the highest court, determined the result.
The Supreme Court decision is Davies v Police [2009] NZSC 47 (25 May 2009). The point
is narrow and peculiar to New Zealand statutory law. It is about whether an order for
payment of reparation at sentencing can include an award to cover a top up to the amount
of compensation to which the victim is entitled under legislation which provides a scheme
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for that but only to the extent of 80% of the actual loss.
But enough of that. Anyone keen enough to read the decision will note an error in para 21:
the sentence
―It [the Court of Appeal] thought that the legislative history made it clear that s 32(5) [of the
Sentencing Act 2002] was concerned only to exclude losses not compensated under the
Injury Prevention, Rehabilitation, and Compensation Act, and there was no basis for
excluding reparation for losses not able to be compensated.‖
is obviously wrong (delete the first ―not‖). Stop the presses, alert the Court! Yawn.

Thursday, 28 May 2009

Unstilted voluntariness
―When a defendant is not in custody, he is in control, and need only shut his door or walk
away to avoid police badgering. And noninterrogative interactions with the State do not
involve the ―inherently compelling pressures,‖ Miranda [v Arizona 384 U.S. 436 (1966)], ...,
at 467, that one might reasonably fear could lead to involuntary waivers.‖
The assumption that a suspect who is not in custody does not experience objectionable
pressure to consent to official investigatory measures (interrogation, search) is not one
that would be made by many counsel experienced in criminal law. Yet it is an important
part of the reasoning of the Court (Scalia J, joined by Roberts CJ, Kennedy, Thomas and
Alito JJ) in Montejo v Louisiana [2009] USSC No 07-1529 (26 May 2009), slip op. p 16.
The Court overruled its decision in Michigan v Jackson, 475 U.S. 625 (1986), finding it to
be ―superfluous‖ (ibid, p 15). Its objectionable aspect was its presumption that waiver of
the right to counsel is invalid if the police have initiated interrogation after the defendant
has invoked his right to counsel at arraignment or similar proceeding.
There is no need for that presumption, held the Court in Montejo, because a line of cases
that have hitherto been concerned with Fifth Amendment rights is applicable to these Sixth
Amendment rights too. These cases are not in question, and are Miranda v Arizona, 384
U.S. 436 (1966), Edwards v Arizona, 451 U.S. 477 (1981), and Minnick v Mississippi, 498
U.S. 146 (1990). They require respectively (1) that a suspect in custody being interrogated
must be advised of his right to have a lawyer present, (2) that such interrogation must stop
once the Miranda right is invoked and any subsequent purported waiver is invalid, and (3)
that there be no subsequent interrogation until counsel is present.
So, without the Jackson rule, it is possible for the police to interrogate the defendant after
arraignment if he is given his Miranda right but he does not invoke it. There is, in other
words, no need for the police to seek the prior consent of counsel before interrogating the
defendant after commencement of proceedings.
The Court‘s approach to overruling its own decisions is of interest. It asks whether the
previous decision proved unworkable, how old it is, what reliance interests are at stake,
and whether it was well reasoned. The reliance interests are its costs and benefits. The
benefits were put this way (slip op, p 15):
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―A bright-line rule like that adopted in Jackson ensures that no fruits of interrogations made
possible by badgering-induced involuntary waivers are ever erroneously admitted at trial.
―But without Jackson, how many would be? The answer is few if any. The principal
reason is that the Court has already taken substantial other, overlapping measures toward
the same end [ie Miranda, Edwards and Minnick, above].‖
So, the Court has done away with the need for the police (or any enforcement authority) to
advise counsel in advance of an effort to interrogate the defendant, at the same time as it
has retained the application of the Miranda, Edwards and Minnick line of cases to only
custodial interrogation. Is it realistic to suppose that coercion only exists in custody?

Thursday, 28 May, 2009

Breach of prosecutor‘s duties
Breach of the prosecutor‘s duties made the trial unfair in Stewart v R [2009] NZSC 53 (28
May 2009). That meant that the proviso could not be applied. But even if the trial had been
fair the convictions would have been quashed because the trial outcome may have been
different without the errors.
There is no new law in this decision, just a reminder of the duties of prosecutors and
illustrations of their breach. Cases applied are R v Roulston [1976] 2 NZLR 644 (CA), R v
Hodges CA535/02, 19 August 2003, R v Cook [1997] 1 SCR 1113, R v Mallory (2007) 217
CCC(3d) 266 (Ontario CA), R v E CA308/06, 11 September 2007, and Lord Bingham‘s
well known dictum in Randall v R [2002] 1 WLR 2237 at para 28 (noted here 30 June
2008). There is also a quotation from Matenga v R [2009] NZCS 18 (13 March 2009) – a
case that has been withheld from publication until completion of a retrial: does this breach
the Court‘s own suppression order? (Of course not, don‘t be silly.)
Here the prosecutor had created substantial prejudice to the accused‘s right to a fair
hearing by his criticism, in closing, of a defence expert witness. This was a senior
psychiatrist, who the prosecutor, without evidential foundation, said had accepted money
in an attempt to establish a defence, had spoken ―psychobabble‖, and had ―[bent] things
around to suit the accused‖. This was an appeal to prejudice through the use of emotive
and inflammatory language, which was made all the worse because the witness was in
general agreement with the Crown‘s expert. The Judge may not have been able to remedy
this prejudice, but in any event he had increased it by referring to the witness‘s evidence
as crucial and mentioned without disapproval the Crown‘s submission that the witness‘s
conclusion was ―patently ridiculous‖.
Another important breach by the prosecutor was alleging, without an evidential foundation,
that the accused and his witnesses were lying in order to avoid his being convicted. This
required an assumption of guilt as the motive for lying, and so subverted the presumption
of innocence.
This point was not affected by the accused having alleged that prosecution witnesses had
their own reasons for lying, because no presumption of innocence applies to them.
The Crown did not seek a retrial, as the appellant had served his sentence. This does not
always prevent a retrial, as is illustrated by a high-profile (well, world famous in New
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Zealand) retrial currently under way. I say no more ... hush ma mouf.

Friday, 29 May 2009

Is a buyer party to the sale?
Abuelhawa v United States [2009] USSC No 08-192, 26 May 2009 deals with whether a
buyer of a drug is a party to its sale in a statutory context where the buyer commits a minor
offence (or, as they spell it, offense) and the seller a serious offence as indicated by the
penalty regime.
Souter J, delivering the opinion of the unanimous Court, said
―Where a transaction like a sale necessarily presupposes two parties with specific roles, it
would be odd to speak of one party as facilitating the conduct of the other. A buyer does
not just make a sale easier; he makes the sale possible. No buyer, no sale; the buyer‘s
part is already implied by the term ―sale,‖ and the word ―facilitate‖ adds nothing. We would
not say that the borrower facilitates the bank loan. ...
― ... The traditional law is that where a statute treats one side of a bilateral transaction
more leniently, adding to the penalty of the party on that side for facilitating the action by
the other would upend the calibration of punishment set by the legislature ...‖
He noted that ―facilitate‖ has a similar meaning to aid, abet, and assist.
There has been a diversity of opinion as to whether a buyer is a party to a sale. In R v
Meston (1975) 34 CRNS 323 the Supreme Court of Canada held that a buyer who
encourages the vendor is abetting the sale.
In the UK the offence is defined as ―supply ... to another‖ and ―to be concerned in the
supplying ... to another‖ (s 4 Misuse of Drugs Act 1971[UK]), and it seems to be regarded
as ―a matter of common sense‖ that that other person cannot be a person charged:
Connelly [1992] Crim LR 296 (CA), although in his commentary to that case Professor
Smith said that holding the recipient liable as a secondary party to the principal‘s offence
―might perhaps be thought a devious way to proceed; but it seems right in principle.‖
In Australia a person can be liable for supply of a drug to himself: Maroney v R [2003] HCA
63.
In New Zealand we seem to say that there is nothing inherently wrong with the idea that a
buyer may be a party to the sale to himself: R v Ngamoki 7/11/97, Heron J, HC Palmerston
North T5/97, although the better approach may be to classify the buyer as a procurer (who
commits the lesser offence): R v Lang (1998) 16 CRNZ 68 (CA).

Saturday, May 30, 2009

Economy overwhelms the need for a fair trial
Here is another illustration of a divergence of opinion between appellate judges over
whether to apply the proviso: R v Van [2009] SCC 22 (28 May 2009).
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The proviso permits the court to dismiss an appeal if it considers that an error at trial was
not substantial. The meaning of substantial is at the root of the difficulties.
The Supreme Court of Canada split 5 – 4. The minority, in a judgment delivered by newbie
Cromwell J, did not discuss the law on the proviso. For the majority, LeBel J (with
McLachlin CJ, Deschamps, Abella and Rothstein JJ) summarised the law (34 – 36) as
requiring the Crown to establish that the error was of one of two kinds:
(1) An error that is harmless on its face or in its effect, in the sense of being trivial,
peripheral, or actually favouring the defence. The idea here is that a jury need not
be ―perfectly‖ directed, as long as it is ―properly‖ directed (citing Lamer CJ in R v
Jacquard [1997] 1 SCR 314 at para 2). These errors are such that if they had not
been made any reasonable judge or jury could not possibly have rendered a
different verdict.
(2) An error that, although not minor or not without prejudice to the defence, occurred in
a context where depriving the accused of a proper trial is justified (citing Sopinka J
in R v S (PL) [1991] 1 SCR 909) and the cost and delay involved in a retrial is
avoided (citing Binnie J in R v Jolivet [2000] 1 SCR 751 at para 46). This requires
that the Crown case is so strong as to be overwhelming, and in assessing this any
possible measure of doubt as to the strength of the prosecution case favours the
appellant.
Well, permitting that second type of error is contrary to the widely accepted dictum of Lord
Bingham in Randall v R [2002] 1 WLR 2237 at para 28 – mentioned in these notes as
recently as 28 May 2009. The Supreme Court of Canada made no reference to fair trial
requirements, and its approach is consistent with the view – repulsive to a civilised person
- that a guilty accused need not be tried fairly.
Failure of the Supreme Court of Canada to update its jurisprudence on the proviso is
important in this appeal because the type of error at trial was of the second kind, as is
indicated by the Crown's concession (noted by Cromwell J at 97) that the error was
serious.
The better approach to the proviso is to ask whether the error deprived the accused of a
fair trial, that is, a trial where the law was correctly applied to facts determined impartially.
If the trial was not fair, the appeal must be allowed. If the error did not prevent a fair trial, is
there a real risk that it deprived the accused of a more favourable verdict? If there is such
a risk, again the proviso cannot be applied.
However, even under this suggested approach, the Court in Van would probably have split
on whether the trial had been fair. The minority would still say that the error may have
affected the jury‘s assessment of credibility so that it is impossible to say whether they
would have convicted in the absence of the error. The majority would still say that the error
would not have affected the jury because they would have thought the witness was
referring to his earlier evidence and not to inadmissible hearsay. In reasoning this way the
majority sidestep the Crown's concession and treat the error as being of the first kind.
The possibility is that even the best approach to the proviso yet devised will not prevent
appellate judges from coming to different conclusions when evaluating the significance of
errors. But when they approach their task without a focus on trial fairness they are likely to
consider errors insubstantial when the prosecution evidence is strong.
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Wednesday, 3 June 2009

Disobedient dissenters!
Again, final appellate judges refuse to obey the law and repeat their dissenting views in
subsequent cases: R v Craig [2009] SCC 23, R v Ouellette [2009] SCC 24, and R v
Nguyen [2009] SCC 25 (all 29 May 2009).
In the lead case, Craig, dissents were delivered by LeBel J, Fish J, and jointly by
McLachlin CJ and Rothstein J. The same issues were addressed in Ouellette and Nguyen.
One would think (see notes for 19 January 2007, 16 January 2009 and 4 May 2009) that
the dissenters would correctly identify the ratio of Craig and apply it in the subsequent
cases. Instead, they repeated their reasoning by reference to what they had decided in
Craig.
There was no suggestion that the decision in Craig was being considered with a view to its
being overturned. If there had been such a suggestion, it would have been proper for the
dissents to be raised again.
It must be confusing for law students to see appellate judges doing this. In Ouellette and
Nguyen the dissenting reasons have absolutely no legal value: no lower court can follow
them without misapplying Craig.
The cases concern the Controlled Drugs and Substances Act,3 S.C. 1996, c.19,
particularly ss 16 and 19.1. Craig holds that forfeiture and sentencing are exercises
independent of each other, but where forfeiture of real property is being considered,
injustice may be avoided if partial forfeiture is ordered, although other options are no
forfeiture of full forfeiture.
McLachlin CJ and Rothstein J dissented on the issue of partial forfeiture, holding that it
was never available as an option. LeBel J and Fish J each dissented on whether the
exercises were separate, holding that a sentencing judge may take into account a punitive
forfeiture order.
So, any court that considers partial forfeiture of real property is not available would be
contravening Craig. As would a court that thought a sentence should be influenced by the
extent of a forfeiture order.

Thursday, 5 June 2009

Delay: the kinds of prejudice
Prejudice arising from delay was the Supreme Court of Canada‘s reason for restoring the
stay of proceedings that had been entered by the trial judge in R v Godin [2009] SCC 26 (4
June 2009).
There is no discussion in this case of alternative remedies (contrast Williams v R [2009]
3
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NZSC 41, noted here 15 May 2009), but what is of interest is the analysis of prejudice:
―[30] Prejudice in this context is concerned with the three interests of the accused that s.
11(b) [Canadian Charter of Rights and Freedoms] protects: liberty, as regards to pre-trial
custody or bail conditions; security of the person, in the sense of being free from the stress
and cloud of suspicion that accompanies a criminal charge; and the right to make full
answer and defence, insofar as delay can prejudice the ability of the defendant to lead
evidence, cross-examine witnesses, or otherwise to raise a defence. See Morin [1992
CanLII 89 (S.C.C.), [1992] 1 S.C.R. 771], at pp. 801-3.‖
As to prejudice to the right to make a full defence, this may not be easy to ―quantify‖, but in
any event this sort of prejudice is not essential:
―[38] Moreover, it does not follow from a conclusion that there is an unquantifiable risk of
prejudice to the appellant‘s ability to make full answer and defence that the overall delay in
this case was constitutionally reasonable. Proof of actual prejudice to the right to make full
answer and defence is not invariably required to establish a s. 11(b) violation. This is only
one of three varieties of prejudice, all of which must be considered together with the length
of the delay and the explanations for why it occurred.‖
In this case the delay to trial exceeded the guidelines by over a year, and this was not the
fault of the defence. The delay was attributable to the Crown and was unexplained.
Defence counsel had sought early dates but his efforts were ignored. The charges were
originally going to be prosecuted summarily, but they seem to have been reasonably
serious: sexual assault, unlawful confinement, and threatening to kill.
Some delay in disclosure of scientific evidence had occurred:
―[11] ... There is no suggestion that Crown counsel delayed disclosure or was otherwise at
fault for this delay. Nevertheless, the resulting delay is attributable to the Crown. It is
responsible for bringing an accused person to trial and for the provision of facilities and
staff to see that accused persons are tried in a reasonable time: R. v. Askov, 1990 CanLII
45 (S.C.C.), [1990] 2 S.C.R. 1199, at p. 1225. The Crown bears the burden of explaining
unusual delays caused by the forensic investigators. It offers no explanation in this case.‖
This late disclosure led to additional delay as it was agreed that the prosecution should reelect to proceed by indictment to give the defence time to investigate resulting
inconsistencies with the complainant‘s statement. It was the delay in scheduling the
preliminary hearing that defence counsel had endeavoured, without response, to avoid.
The availability of a stay of proceedings may vary between legal systems. It is easy to
imagine a court saying, in a case like this, that the seriousness of the charges made the
public interest in proceeding outweigh the breach of the accused‘s right to trial within a
reasonable time, and his interests could be met by a reduction in sentence in the event of
conviction, or by payment of compensation in the event of acquittal, especially because
(although this point may not have applied in Godin) a fair trial was still possible.

Monday, 8 June 2009

A bit about David Bain‘s retrial
The right tribunal
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Last month was the fourteenth anniversary of the start of David Bain‘s first trial for
murdering his parents, two sisters and brother. Last Friday he was acquitted on all
charges. Judicial resistance to the idea that fresh evidence was sufficient to cast doubts on
the guilty verdicts at his first trial was broken by the Privy Council on 10 May 2007.4
It seems quite unlikely that without the availability of an appeal to the Privy Council the
convictions would have been quashed. The Supreme Court of New Zealand, which now
exercises that appellate jurisdiction, was created by promoting judges from the Court of
Appeal. The Court of Appeal considered Mr Bain‘s case three times, and these are
summarised by Lord Bingham ([2007] UKPC 33).
The faulty approach to determining whether a substantial miscarriage of justice had
occurred because of the absence of the fresh evidence at the trial was so deeply ingrained
in the way judges were thinking that even Sir Thomas Thorp, an advocate of protections
against wrongful convictions, considered there had not been a miscarriage5 in Mr Bain‘s
case.
I have noted the way the Privy Council corrected the Court of Appeal‘s approach (see
second entry for 11 May 2007). In subsequent cases the Court tends to refer to the Privy
Council decision – if at all – only to the extent that it approved the Court‘s statement of the
law (a matter that was never in issue: it was the application of the law that was faulty). It
cites its own judgment ([2004] 1 NZLR 638) for that statement of the law, without
mentioning its error. See, for example, R v Morrice [2008] NZCA 261, R v Kingi [2008]
NZCA 195, and R v F (CA300/08) [2009] NZCA 177. An obvious question for students is,
has the Court‘s approach changed since the Privy Council‘s decision?
This is not to say that the Supreme Court is incapable of overturning any Court of Appeal
decision in this case. In upholding an appeal6 against a pre-trial admissibility ruling, the
Supreme Court has given itself the opportunity to clarify the law on s 87 Evidence Act
2006, which concerns the discretion to exclude evidence where its probative value is
exceeded by the illegitimately prejudicial effect of admitting it. Judgment pending. [Update:
see note for 12 June 2009.]
Transposition of the conditional
Any sensible person will leave the decision on guilt or innocence to the jury. The only
aspect of Mr Bain‘s recent trial that I mention here is an amusing example of a fallacy. A
defence expert had given evidence about the death of David Bain‘s father, Robin Bain,
who had died from a rifle shot to the left temple. Robin Bain was right-handed. The witness
had said that this was not inconsistent with suicide. In cross-examination (according to the
news media)8 the prosecutor had asserted that, as only about 3% of right-handed people
who commit suicide by gunshot shoot themselves in the left temple, it was most unlikely
that Robin Bain had committed suicide.
4

http://www.bailii.org/uk/cases/UKPC/2007/33.html
http://beehive.govt.nz/release/bain+matters+referred+court+appeal
6
http://www.courtsofnz.govt.nz/cases/david-cullen-bain-v-the-queen-recall-judgment/at_download/fileDecision
5

7

http://www.legislation.govt.nz/act/public/2006/0069/latest/DLM393569.html?search=ts_act_Evidence+Act_resel#DLM
393569
8
http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10574431&pnum=2
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This error of logic is sometimes called the prosecutor‘s fallacy. But anyone can make it. It
is a transposition of the conditional. The probability of suicide, given a wound to the left
temple, is not the same as the probability of a wound to the left temple, given suicide. The
former is about wounds to the left temple, and the latter is about suicides.
This is obvious from a simpler example (being a NZer, I take sheep ...): the probability of
an animal having four legs, given that it is a sheep, is not the same as the probability of it
being a sheep, given that it has four legs. The former is about sheep, the latter is about
quadrupeds.
The prosecutor was using a statement about suicides as if it were a statement about left
temple wounds. It was the latter that was relevant, not the former.
This is not to say that the evidence (3% of suicides by gunshot are to left temple) was not
probative. Its value would be assessed in Baysean terms by its likelihood ratio: the ratio of
the probability of a left temple gunshot, given that this was murder, to the probability of a
left temple gunshot, given that this was suicide. The missing information is the occurrence
of murders by left temple gunshots.
A false start
According to reports,9 the judge started summing up the case by saying that the question
was, ―Was it Robin or was it David?‖
That was the question for the police investigation, and for anyone playing detective, but
the only question for the jury was, did David do it? Finding David not guilty was not the
same as finding that Robin did it. But to find David guilty the jury would have had to
exclude a reasonable possibility that Robin did it.
We do not know whether the jury acquitted David because they could not exclude a
reasonable possibility that Robin did it, or because they thought it quite likely that Robin
did it, or because they thought it more probable than not that Robin did it, or because they
were sure Robin did it. Any of those is sufficient to acquit David.
Compensation
David can receive compensation for around 13 years in prison if he can establish on the
balance of probabilities that he is innocent.
Another tribunal (probably a QC or SC appointed by the government) will have to decide
that. It seems a terrible inefficiency to discard the jury and not to ask for their decision on
this.
It is not unusual to have juries grapple with two standards of proof. They do this in drug
trials, where possession of a given quantity of drug gives rise to a presumption of purpose
of supply, rebuttable on the balance of probabilities.
Having two standards of proof under consideration may help the jury understand the
difference between the balance of probabilities and proof beyond reasonable doubt. The
first question the jury asked after retiring to consider its verdicts was for clarification of the
9
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meaning of reasonable doubt. In accordance with R v Wanhalla – see 25 August 2006 –
the judge gave minimal assistance10on that.
A juror’s experience
For an intelligent description of a juror‘s experience in this trial, see the report in the New
Zealand Herald online, Sunday, June 7 2009, ―Bain juror: we were hounded‖.11

Thursday, 11 June 2009

Strasbourg rules
Obedience to Strasbourg‘s Grand Chamber has led the House of Lords to correct itself:
Secretary of State for the Home Department v AF [2009] UKHL 28 (10 June 2009).
The result is that there is now a rule (not a discretion) at common law which is that it is
never fair to base a decision ―solely or to a decisive degree‖ on material that has not been
disclosed to the party adversely affected.
Previously, the House of Lords had recognised that there might be some cases where
decisions could fairly be based ―solely or to a decisive degree‖ on closed material:
Secretary of State for the Home Department v MB [2008] 1 AC 440. This was on the basis
that in such cases the closed evidence was so compelling that the tribunal could safely
conclude that no answer to it was possible. This was the ―makes no difference‖ principle.
The Grand Chamber approached the absolute requirement of fairness differently in A v
United Kingdom [2009] ECHR 301 (noted here 22 February 2009). The rule laid down
there is that sufficient information must be disclosed to enable the defendant to give
effective instructions to meet the allegations.
Nine Law Lords considered the appeals in the present case, and the decision was
unanimous. The House of Lords was obliged to follow the European Court of Human
Rights. Lord Phillips delivered the leading opinion. Lord Hope noted (86) that there is a
distinction between disclosing the allegations and disclosing their source (the former being
required by the rule, not the latter), while recognising that details will often matter and that
the system may be unsustainable. Lord Scott (95) said that Parliament could provide for
procedures that overrode the right to a fair hearing, but he accepted that the reading down
of the relevant statute (to make it subject to the requirements of fairness) was appropriate
here. Lord Hoffmann wondered (74) about the limits of the idea that some guilty people
might have to go free to protect the right to a fair hearing, and Lord Brown noted (121) that
in some cases national security may have to give way to that right.
Lord Phillips said (64) that the best way to produce a fair hearing is to ensure the fullest
disclosure. Whereas the earlier Strasbourg approach had been less stringent (Chalal v
United Kingdom (1996) 23 EHHR 413, 131) was that the minimum requirement was ―a
substantial measure of procedural justice‖,
―65 ... The Grand Chamber has now [in A v United Kingdom] made clear that non10
11

http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10576672
http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10576894
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disclosure cannot go so far as to deny a party knowledge of the essence of the case
against him, at least where he is at risk of consequences as severe as those normally
imposed under a control order.‖ [emphasis added]
But fairness in the context of control order proceedings (s 2 Prevention of Terrorism Act
2005[UK])12 may not import the same requirements as fairness in the context of a criminal
trial, as Lord Phillips pointed out in the following reference to R v Davis (noted here 19
June 2008):
―66. In A v United Kingdom the Strasbourg court has nonetheless recognised that, where
the interests of national security are concerned in the context of combating terrorism, it
may be acceptable not to disclose the source of evidence that founds the grounds of
suspecting that a person has been involved in terrorism-related activities. In the light of this
it should occasion no surprise that no counsel suggested that the decision of this House in
R v Davis [2008] UKHL 36; [2008] 1 AC 1128 in relation to witness anonymity in criminal
trials should be applied in the context of control order proceedings.‖ [emphasis added]
But it hardly seems likely that the nature of the proceedings can determine whether the
―essence‖ of the case includes ―the source‖ of the information.
Whatever the nature of the proceedings, it should be possible to say whether they are
based ―solely or to a decisive degree‖ on the information which the prosecution seeks to
suppress. This is apparent from Lord Hoffmann‘s overview (71):
―The difference between the rule laid down by the ECtHR and what I had previously
thought to be the law of England is that the Strasbourg court has imposed a rigid rule that
the requirements of a fair hearing are never satisfied if the decision is "based solely or to a
decisive degree" on closed material, whereas the view expressed by a majority of your
Lordships' House in Secretary of State for the Home Department v MB [2008] 1 AC 440
was that even in such a case, substantial justice might still be possible. As I understand
the views expressed by judges of the Special Immigration Appeals Commission since MB's
case, it is not unusual for the Commission to base its decision "to a decisive degree" on
closed material and nevertheless to be satisfied, from the nature of that material, that the
applicant has had a fair hearing.‖

12 June 2009

Sounds and unsoundness
A policeman thought he could hear a confessional statement on a recording of a telephone
call made by the accused to emergency services. Experts agreed that they could not
assist the jury as to whether or not those sounds were words or excited breathing.
Amazingly, the trial judge, and three Court of Appeal judges, ruled that the jury could listen
to the disputed sounds. The Supreme Court unanimously ruled the sounds inadmissible:
Bain v R [2009] NZSC 16 (18 May 2009; judgment published 11 June 2009).
Three Supreme Court justices held that the sounds were not shown to be relevant: Elias
CJ and Blanchard J jointly, Wilson J agreeing. McGrath and Gault JJ thought the sounds
were relevant. All judges held that, if relevant, the sounds were inadmissible because their
probative value was outweighed by their illegitimately prejudicial effect.
12
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Probative value
If the sounds were relevant, that would mean they had a tendency to prove a matter in
issue: s 7 Evidence Act 2006.13 What then would their probative value be? One would
think that, if they were confessional words, their probative value would be very great.
Indeed, the Court of Appeal thought the sounds were ―plainly relevant‖ as if their probative
value was equally plain: Bain v R [2009] NZCA 1 (30 January 2009) at para 255.
In the Supreme Court the probative value of the sounds was unanimously regarded as
slight. Equivalent, for Gault J (103), to the mere possibility that jurors might, without
priming, hear the disputed sounds as the alleged words. Wilson J (94) said the probative
value was ―very limited‖ because of the uncertainty about whether the sounds were words
and if they were, what words they were, and because of the risk of priming. This reasoning
seems to amount to saying that the probative value was slight because of the risk of
prejudice, which is to blend the separate issues. McGrath J was clearer on probative value
(83):
― ... the uncertainty of the conclusions of the expert witnesses, which are reached because
of the limited audibility and indistinctness of the sounds themselves, impacts on their
probative value and lessens the weight of the recordings as evidence of an admission in
the balancing exercise.‖
Strange to say, however, McGrath J had used the opposite reasons to decide that the
sounds were relevant (79):
―...I am satisfied that the disputed material is reasonably capable of influencing a jury‘s
assessment of the probability of the existence of a disputed fact at the trial and that it
meets the test of relevance in terms of s 7 of the Evidence Act.‖
Elias CJ and Blanchard J held (66) that the probative value of the sounds was slight, when
contrasted with the prejudicial effect of the evidence. They considered the probative value
was insufficient for the same reasons they held that the sounds were not relevant. These
were (59) that the experts could not say whether or not the sounds were words or if they
were, what they were. No standard of proof is mentioned for the weighing exercise in s
8(1), but Elias CJ and Blanchard J found (62 – 66) that some analogy could be obtained
from s 28 (exclusion of unreliable statements) where the judge has to be satisfied on the
balance of probabilities that the circumstances were not likely to have adversely affected
the reliability of the statement, s 45 (visual identification evidence) where such evidence
obtained at a properly conducted formal procedure is admissible unless the defence
proves on the balance of probabilities that the evidence is unreliable, and s 46 (voice
identification) where the prosecution must prove on the balance of probabilities that the
evidence is reliable.
Prejudicial effect
The prejudicial effect could be ―profound‖ Elias CJ and Blanchard J (67). Even if they
decided the sounds were not words, or not the words alleged, the jury could still be
influenced by the suggested interpretation in their assessment of other evidence. The
judge would have to direct the jury that it would be dangerous to rely on the sounds as a
13
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confession. So, the only effect of their admission could be prejudicial.
McGrath J considered (85) that the source of the prejudicial effect was the risk that
priming by suggestion would lead the jury to misinterpret the sounds and give them more
weight than they deserved. This is not a case where the sounds are to be interpreted in
the light of other circumstantial evidence (87). The jury could be diverted to ―superficial
reasoning‖ (88).
Wilson J regarded the prejudicial effect as ―very great‖ (94, 96). If the jury decided the
sounds were confessional words, that is all the evidence they would need to convict (94).
The risk of priming by suggestion was too great.
Relevance
This was the issue on which the Court split 3 – 2. The governing provision is s 7 Evidence
Act 2006.
Elias CJ and Blanchard J regarded the case as best decided under s 7, rather than under
s 8. For the sounds to be relevant it was necessary that they could reasonably be taken to
be speech of a confessional nature (53), because otherwise they would not tend to prove
the matter for which they were put forward. Here, the experts‘ evidence was that the
sounds were not reasonably capable of being such a statement (59).
Wilson J agreed (90), although he thought the threshold for establishing relevance was
low. He did not say he disagreed that the interpretation suggested by the party seeking to
adduce the evidence had to be reasonably available, and he applied that reasonability
criterion in concluding that the evidence was not relevant here (92).
Gault J thought the evidence was relevant (101), as s 7 does not contain a threshold of the
balance of probabilities (99). McGrath J also thought the sounds were relevant, noting that
probative force is immaterial to relevancy, but there must be the tendency to prove the
matter in issue. He took a different interpretation of the expert evidence:
―[79] ... The expert evidence supports the proposition that the sounds may be an
exhalation of breath containing the incriminating words as speech intended to be sotto
voce. A jury would find contextual assistance in determining if this was so from another
section of the tape, which records what are plainly words spoken in conjunction with an
audible exhalation.‖
Hummmm ... my assessment






The ratio is correct: the s 7(3) requirement of a tendency to prove or disprove
anything that is of consequence to the determination of the proceeding means the
judge must conclude that the inference could reasonably be drawn if the evidence is
to be admitted as relevant (43, 44).
The Court‘s application of this ratio to the facts was correct.
The Court was wrong to apply s 8: there was no need to do so. All the matters
considered in purporting to apply s 8 were actually matters applicable to deciding
relevance.
In proceeding to consider what it would have decided if the evidence was relevant,
the majority introduce confusion by failing to appreciate the implications of a
decision that the evidence was relevant.
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If the evidence was relevant, it would have been reasonable support for an
inference of guilt. That is, the jury would have assessed the evidence reasonably if
it concluded that the sounds were a confession.
If reasonably assessed as a confession, the probative value of the sounds would
have been very high. There were no circumstances indicating that the confession
was improperly obtained or was unreliable. The unfair prejudice in admitting it would
have been zero: there was no risk that it would be used for an improper purpose or
would cause the jury to reason wrongly. (I am not saying I think the probative value
was high: the sounds were irrelevant and had no probative value.)
As soon as one says no, the probative value was low because of the difficulty in
hearing the sounds as words, one goes back, undermining the assumption that the
evidence was relevant.
Applying s 8 to this evidence has clouded the meaning of probative value and unfair
prejudice. Those concepts apply once it is known what the evidence is; here the
difficulty is prior to that, in determining what the evidence is.
The joint judgment‘s reference (63) to analogous provisions that use the balance of
probabilities in the decision process gives the impression that something similar
should apply to the s 8 decision. Usually an omission of a phrase used in other
parts of a statute would be regarded as deliberate. The balance of probabilities fits
uneasily in s 8, because it suggests a high level of risk of unfair prejudice may be
required.
Footnote 60 of the joint judgment refers to s 8(2), which is expressed as a
qualification on the probative value – unfairly prejudicial effect weighing exercise in
s 8(1)(a). Its meaning is obscure, although Elias CJ and Blanchard J adopt the Law
Commission‘s commentary and treat s 8(2) as introducing a limit on the calling of
defence evidence. That, however is far from clear, because s 8(1)(b) can serve that
function. Indeed, s 8(2) is best regarded as a reminder that in exercising the
discretion in s 8(1)(b) the judge must remember that the defendant has the right to
offer an effective defence. Unfortunately s 8(2) expressly addresses the probative
value against unfairly prejudicial effect weighing exercise required by s 8(1)(a), and
the footnote attempts an impossible task when it tries to make sense of this by
saying, ―Under the Evidence Act the right of the accused to present evidence as
part of his case is not absolute but is simply a factor to be considered in balancing
probative value against unfairly prejudicial effect in excluding relevant evidence.‖
[Update: the role of s 8(2) was clearer in argument, transcript Bain v R SC13/2009 2
March 2009, pp 48-49, where it was submitted that the right to present a defence is
relevant to assessing the risk that evidence will be improperly prejudicial. Elias CJ
thought this might be ―doubling up‖ on s 8(1), but then she accepted that s 8(2) is
not expressed as a stand-alone provision.]
The Court was right to decide the admissibility of the sounds without listening to
them. The role of an ultimate appeal court is with law and policy, as was pointed out
recently by Lord Hope in Secretary of State for the Home Department v AF (noted
11 June 2009) at para 88; there, the Law Lords dealt with the disclosure of closed
evidence without knowing what it was.

Monday, 15 June 2009

At what price?
Market value includes black market value for the purposes of ascertaining the amount of a
forfeiture order under the Proceeds of Crime Act 2002[UK]: R v Islam [2009] UKHL 30 (10
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June 2009).
The Law Lords split 3 – 2 over this, and overruled R v Hussain [2006] EWCA Crim 621.
There is a difference between calculating the amount of benefit derived from criminal
activity and calculating the amount available to meet a confiscation order. Black market
values can be used in the former, but not the latter.
Criminal activity may be interrupted by the offender‘s arrest, as it was in this case, before
the proceeds were converted into money or lawfully held property. Here the respondent
had imported heroin into the UK and was arrested in possession of it. What was the value
of his benefit from the offending?
Pursuant to Hussain, which the Court of Appeal reluctantly followed in this case, it was nil,
as the heroin had no lawful market value. Obviously on these facts there was no injustice
arising from that conclusion, as the heroin was forfeited to the Crown. The magnitude of
the offending, for sentencing purposes, could be measured by the illegal value of the drug,
but would a confiscation order have any use?
Confiscation orders are adjusted so as not to exceed the value of property available for
their discharge, so the potential injustice is mitigated. But that is a separate consideration
from the calculation of the amount of benefit from the offending (44).
So, the value of the drugs on the black market was relevant to calculating the amount of
the offender‘s benefit from the criminal activity.
What might the position be under our new Criminal Proceeds (Recovery) Act 2009[NZ]14?
(Commencement eagerly awaited: see note for 2 May 2009.) Has an offender like Mr
Islam ―derived‖ a ―benefit‖ from the offending (s 7)? No definition of ―derived‖; it could be
argued he was hoping to derive the benefit, but at the time of his arrest he hadn‘t quite
achieved that [but see para 44 of Islam]. On the other hand, he had drugs that were very
valuable on the black market. The drugs are ―tainted property‖ (s 5(1) and s 50) and are
liable to be forfeited under an assets forfeiture order. Then their value is deducted from the
value of the benefit from the criminal activity (s 54(1)(b)) – which on these simple facts
would be the same amount – to leave the maximum recoverable amount under a profit
forfeiture order. This structure is consistent with the black market values being used in the
calculations.

Tuesday, 16 June 2009

Timing and recent invention
A routine case from the Supreme Court of Canada on the admissibility of a witness‘s
previous consistent statements is R v Ellard [2009] SCC 27 (12 June 2009).
Here, recent invention of testimony was alleged to have occurred as a result of rumours
that were circulating. However, here those reasons for fabrication occurred before the
relevant consistent statements were made. The statements therefore did not rebut a
14
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suggestion that the witness's evidence was influenced by rumours. They were not
admissible.
If they had been admissible, a warning would have been required against their being used
as evidence of the truth of their contents. Such a warning would not now be required in
New Zealand, as the statements would, pursuant to s 3515 Evidence Act 2006, go to proof
of their contents: R v Barlien (noted here 8 July 2008 and 19 July 2008).

Friday, 19 June 2009

Inferences, reasonable doubt, and double hearsay in Canada
R v Griffin [2009] SCC 28 (18 June 2009) illustrates the Canadian approach to the criminal
standard of proof in relation to circumstantial evidence. There is nothing special about
circumstantial evidence in this regard (33):
―We have long departed from any legal requirement for a ―special instruction‖ on
circumstantial evidence, even where the issue is one of identification: R. v. Cooper, 1977
CanLII 11 (S.C.C.), [1978] 1 S.C.R. 860. The essential component of an instruction on
circumstantial evidence is to instill in the jury that in order to convict, they must be satisfied
beyond a reasonable doubt that the only rational inference that can be drawn from the
circumstantial evidence is that the accused is guilty. Imparting the necessary message to
the jury may be achieved in different ways: R. v. Fleet 1997 CanLII 867 (ON C.A.), (1997),
120 C.C.C. (3d) 457 (Ont. C.A.), at para. 20. See also R. v. Guiboche, 2004 MBCA 16
(CanLII), 2004 MBCA 16, 183 C.C.C. (3d) 361, at paras. 108-10; R. v. Tombran 2000
CanLII 2688 (ON C.A.), (2000), 142 C.C.C. (3d) 380 (Ont. C.A.), at para. 29.‖
As with any sort of evidence, judges can go wrong in their instructions on standard of proof
when they refer to alternative inferences. That was the ground of appeal on this point, but
in context the majority held that there was no misdirection. Here, the Judge‘s references to
―equally rational‖ and ―as reasonable‖ inferences were, held the majority, references to the
qualities of any inference, guilty or otherwise (35).
What do they mean by ―beyond reasonable doubt‖ in Canada? Should a juror be able to
explain to other jurors why he has a reasonable doubt? Would a ―feeling‖ or an ―intuition‖
be sufficient?
―43. As the majority of the Court of Appeal rightly acknowledged (at para. 65), this Court
in R. v. Lifchus, 1997 CanLII 319 (S.C.C.), [1997] 3 S.C.R. 320, ―did not entirely reject a
definition of reasonable doubt that would include a reference to reasons‖. In settling the
preferred approach to a jury charge on reasonable doubt in Lifchus, Cory J. noted the
appellate controversy on whether a jury should be instructed that a reasonable doubt is a
doubt ―for which one can give a reason‖ (para. 28). After considering the potential risks
and difficulties that accompany such an instruction, he concluded at para. 30:
‗It follows that it is certainly not essential to instruct jurors that a reasonable doubt is
a doubt for which a reason can be supplied. To do so may unnecessarily complicate
15
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the task of the jury. It will suffice to instruct the jury that a reasonable doubt is a
doubt based on reason and common sense which must be logically based upon the
evidence or lack of evidence.‘ ‖
Here,
―45. The jury‘s question was a clear indication that it still required assistance on the
definition of reasonable doubt and the application of this concept to the evidence. This
Court has repeatedly stressed the importance of providing clear, precise answers to
questions from a jury: R. v. Naglik, 1993 CanLII 64 (S.C.C.), [1993] 3 S.C.R. 122, at p.
139; R. v. S. (W.D.), 1994 CanLII 76 (S.C.C.), [1994] 3 S.C.R. 521, at pp. 528-31; R. v.
Brydon, 1995 CanLII 48 (S.C.C.), [1995] 4 S.C.R. 253, at paras. 16 and 19; and R. v.
Seymour, 1996 CanLII 201 (S.C.C.), [1996] 2 S.C.R. 252, at para. 30. Given the
specificity of the query, it was reasonable for the trial judge to decide that more was
required than a simple reiteration of the instructions contained in the main charge. In
particular, the trial judge recognized that it was important to tell the jury that their verdict
must be based, not on feelings or intuitions but rather, as set out in Lifchus above, ―on
reason and common sense‖ which, in turn, ―must be logically based upon the evidence or
lack of evidence‖ before the court (emphasis added). The trial judge explained what that
meant by setting out generic examples of how a juror‘s analysis on reasonable doubt
might proceed.‖
The majority thought there was no error in the Judge‘s direction:
―47
... the instruction contains no error. As Côté J.A. put it [dissenting in the Court of
Appeal for Quebec in the present case], ―the standard requires a serious examination of
the evidence upon which the verdict is to be based‖ (para. 139) and that was the essence
of the message conveyed to the jury. ....‖
There was also a hearsay ground of appeal in this case: the deceased victim had said
something indicating fear of the accused. This was, in the circumstances of the case,
admissible as hearsay, but only to prove the victim‘s state of mind. This artificial distinction
has apparently been abandoned in New Zealand: hearsay seems to be admissible on any
issue to which it is relevant. Not only could it go to proving the victim‘s fear of the accused,
but it could be evidence of the accused‘s attitude to the victim. This is the ―double hearsay‖
aspect of the evidence: the first hearsay aspect is a witness saying what the deceased
said, and the second is the deceased‘s assertion of the accused‘s attitude to him. Care is
needed before accepting the truth of double hearsay, because it is not possible to check
whether the deceased might have been confused, but if the circumstances relating to the
hearsay statement provide reasonable assurance that it is reliable, it should be admissible
(s 18 Evidence Act 2006)16.
As with the other ground, the Supreme Court of Canada split 5 – 2 on this ground of
appeal.

Friday, 19 June 2009

Double jeopardy and no-verdicts
16
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Does a jury‘s failure to reach a verdict have any double jeopardy consequences? No:
Yeager v United States [2009] USSC No 08-67 (18 June 2009).
Failure to reach a verdict is a non-event. Strange to say, the New Zealand Court of Appeal
dealt with the same point in R v Shaw [2009] NZCA 232 (5 June 2009).
In Shaw there was one count, arson, but two ways in which the accused might have been
liable: as a secondary party (arising from events some weeks before the fire) or as a
principal offender. At the first trial, the jury convicted, and in answer to the Judge‘s
(unusual) inquiry the foreman said this was on the basis of secondary liability. No
information was sought or given about the jury‘s views on liability as a principal (they might
have been unanimous or they might have been unable to agree, or they might not have
decided the issue). The conviction was overturned on appeal because the accused had
not been given sufficient notice of the Crown‘s intention to allege secondary liability. At
retrial the judge directed the jury that they could convict even if they disagreed on the
basis for liability. The jury convicted the accused and the judge did not inquire about the
basis for that. One of the grounds of appeal was double jeopardy: the first jury should be
taken to have decided that the accused did not commit the arson as a principal, so that
could not be a basis for liability in the second trial. The majority on this point (Ellen France
and Heath JJ) held that double jeopardy was not engaged: it would be wrong to infer that
the jury had decided the issue of principal liability, let alone that they had rejected it.
Principal liability was not addressed in the reason for verdict at the first trial. Nevertheless,
a retrial was directed on the issue of secondary liability only: this was because Heath J
was prepared to break the deadlock in this 3-judge bench by agreeing with the dissenter
Fogarty J that, on broader abuse of process considerations, a real risk of double jeopardy
was sufficient to prevent the prosecution from relying on liability as a principal, especially
as it had always had the opportunity to allege the forms of liability as alternative counts in
its indictment.
In Yeager the charges were, broadly, counts of fraudulently misleading the public about the
virtues of an investment, insider trading by selling stock without disclosing to the public
relevant information, and money laundering by dealing with the proceeds of the stock
sales. The accused was acquitted on the fraud counts but the jury failed to reach
agreement on the insider trading and money laundering counts. He was re-charged with
some of the insider trading and money laundering counts. The Supreme Court had granted
certiorari on the assumption that the Fifth Circuit had correctly ruled that the acquittals on
the fraud counts meant that the jury had decided the accused did not have the information
necessary for conviction on the insider trading charges. In fact the Fifth Circuit had
reasoned that the failure to reach verdicts meant that the jury had not decided that the
accused had the insider information, so the Supreme Court left open the opportunity for
the Fifth Circuit to revisit its factual analysis of what, on the evidence, the acquittals
necessarily meant: had the jury necessarily decided that the accused did not have the
information that he was alleged to have had and which it was necessary to prove he had if
he were to be convicted on the insider trading and money laundering counts?
The double jeopardy focus was thus on the meaning of the acquittals, not on the meaning
of the failures to reach verdicts. ―No verdict‖ has no meaning. Stevens J, delivering the
opinion of the Court, put it like this: ―the consideration of hung counts has no place in the
issue-preclusion analysis.‖
Yeager decides that acquittals can have double jeopardy implications for counts on which
no verdict has been reached (even by the same jury). Scalia J dissented on the basis - I
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summarise - that as the proceedings on the hung counts were not concluded they were
the same proceedings as had involved the acquittals, so the acquittals were not prior in the
double jeopardy sense. Alito J, also dissenting, noted that in this situation ―the conclusion
that the not-guilty verdicts preclude retrial on the hung counts necessarily means that the
jury did not act rationally.‖ That is because the jury must have been in doubt about a fact
essential for conviction on the hung count (for double jeopardy to apply), and should have
acquitted on both. He stressed that a strict analysis is necessary, as Ashe v. Swenson, 397
U. S. 436 (1970)
―made it clear that an acquittal on one charge precludes a subsequent trial on a different
charge only if ―a rational jury‖ could not have acquitted on the first charge without finding in
the defendant‘s favor on a factual issue that the prosecution would have to prove in order
to convict in the later trial. Id., at 444. This is a demanding standard.‖
Stevens J did not disagree on this:
―The reasoning in Ashe is ... controlling because, for double jeopardy purposes, the jury‘s
inability to reach a verdict on the insider trading counts was a non-event and the acquittals
on the fraud counts are entitled to the same effect as Ashe‘s acquittal.‖

Friday, 26 June 2009

Adequacy of grounds
There are times when lawyers and judges have to grapple with the adequacy of grounds
for the purported exercise of official powers such as arrest, search, or interception. These
activities usually require ―reasonable grounds‖ to ―believe‖ that an offence has been
committed or that evidence will be found, or that a person has committed an offence.
Some jurisdictions describe adequate grounds differently, but again the problem is to
distinguish between adequate and inadequate grounds. ―Probable cause‖ is the
description of the requirement of adequate grounds for search in the USA, although in the
context of searches of pupils at schools (not private schools) a lower standard, called
―reasonable suspicion‖ is used to describe adequate grounds.
The distinction between reasonable grounds to believe (which constitutes adequate
grounds) and reasonable grounds to suspect (which is usually inadequate), performs the
same function as the distinction between ―probable cause‖ (adequate grounds) and
―reasonable suspicion‖ (usually inadequate, but adequate for government school officials
to search pupils in the USA).
Whichever terms are used, it is tempting to say that the concepts are fluid and take their
content from their context: Ornelas v United States, 517 U.S. 690, 696 (1996). This view
was endorsed yesterday in Safford Unified School District #1 v Redding [2009] USSC No
08-479 (25 June 2009).
Lest the subject become impossibly vague – as it would if one were to accept that all the
concepts are fluid - it may be useful to suggest a metaphor (admittedly a bit silly too, for
serious-minded people): adequate grounds are like a vessel filled to a sufficient level: the
shape of the vessel is fixed, the required level is marked on it, and it is the ability of the
fluid to reach that mark that is critical.
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For example, ―probable cause‖ is described this way:
―Probable cause exists where ‗the facts and circumstances within [an officer‘s] knowledge
and of which [he] had reasonably trustworthy information [are] sufficient in themselves to
warrant a man of reasonable caution in the belief that‘ an offense has been or is being
committed,‖ Brinegar v. United States, 338 U. S. 160, 175–176 (1949) (quoting Carroll v.
United States, 267 U. S. 132, 162 (1925)), and that evidence bearing on that offense will
be found in the place to be searched.‖ [Safford, Souter J, slip op pp 3-4]
The first part of this describes the fluid (―the facts ... information‖), and the second the
vessel (―warrant ... committed‖). The man of reasonable caution is, of course, the judge
(pretending to imagine what some other reasonable person would decide – the objective
person – but really deciding what he thinks is reasonable). Reasonableness comes into it
twice: in relation to the fluid (―reasonably trustworthy information‖) and in relation to the
vessel (―sufficient to warrant a man of reasonable caution ...‖).
More on the vessel: the enforcement officer must have information that provides ―a fair
probability‖ or a ―substantial chance‖ that evidence will be discovered: Safford, Souter J pp
4-5, citing Illinois v Gates, 462 U.S. 213, 230 (1983). These terms reflect, in this metaphor,
the level to which the vessel must be proved.
I think the metaphor helps by preventing the confusion that would arise if ―a fair probability‖
and ―a substantial chance‖ were to be applied to the quality of the information, which must
be ―reasonably trustworthy‖. It is only when satisfied of the reasonable trustworthiness of
the information that one proceeds to ask what it suggests. Check the quality of the fluid,
then what it does in the vessel. This approach has general application, translatable to the
terminology of other legal systems.
Safford Unified School District #1 v Redding is a civil case, dealing with privacy rights, and
would not normally come under consideration here. I have previously mentioned searches
of school pupils in Canada: see notes for 28 April 2008, and Safford is interesting for its
increase in quality of information needed to authorise a strip search of a pupil, compared
with the lesser quality sufficient for search of bag or pockets. Thomas J, dissenting on the
reasonableness of the strip search here, would have upheld it on the basis that departure
from ―bedrock‖ Fourth Amendment law was not appropriate.
Anyone who has been following developments in standard of proof jurisprudence (see
―Balance of probabilities‖ in Index) will have noted differences of approach: the standard
can shift or the quality of the evidence can change, according to what has to be decided.
This is analogous to the position just mentioned: for strip searches of pupils, on the
majority approach in Safford, does the standard change or does the quality of the
information change? Souter J, for the Court, regarded the standard as fixed, requiring for
strip searches a higher quality of information to meet it. Some courts would say that if
information is sufficient to reach a given standard of persuasion, it is always sufficient to
reach that standard, regardless of the seriousness of the issue; if context requires caution
it is the standard that should be increased.

Friday, 26 June 2009

Taking issue with expert testimony
Page 460

Mathias

Criminal Law Developments in Leading Appellate Courts

Scientists can as individuals, at times, be bumbling idiots just like everyone else. At times
they might be dishonest.
The following lengthy quotation touches on this.
Scalia J (delivering the opinion of the Court in Melendez-Dias v Massachusetts [2009]
USSC No 07-591 (25 June 2009) (slip op pp 12 – 15), upholding the defendant‘s right to
confront the expert and challenge his certificate of analysis:
―Forensic evidence is not uniquely immune from the risk of manipulation. According to a
recent study conducted under the auspices of the National Academy of Sciences, ―[t]he
majority of [laboratories producing forensic evidence] are administered by law enforcement
agencies, such as police departments, where the laboratory administrator reports to the
head of the agency.‖ National Research Council of the National Academies, Strengthening
Forensic Science in the United States: A Path Forward 6–1 (Prepublication Copy Feb.
2009) (hereinafter National Academy Report). And ―[b]ecause forensic scientists often are
driven in their work by a need to answer a particular question related to the issues of a
particular case, they sometimes face pressure to sacrifice appropriate methodology for the
sake of expediency.‖ Id., at S–17. A forensic analyst responding to a request from a law
enforcement official may feel pressure—or have an incentive—to alter the evidence in a
manner favorable to the prosecution.
―Confrontation is one means of assuring accurate forensic analysis. While it is true, as the
dissent notes, that an honest analyst will not alter his testimony when forced to confront
the defendant, ..., the same cannot be said of the fraudulent analyst. See Brief for
National Innocence Network as Amicus Curiae 15–17 (discussing cases of documented
―drylabbing‖ where forensic analysts report results of tests that were never performed);
National Academy Report 1–8 to 1–10 (discussing documented cases of fraud and error
involving the use of forensic evidence). Like the eyewitness who has fabricated his
account to the police, the analyst who provides false results may, under oath in open
court, reconsider his false testimony. See Coy v. Iowa, 487 U. S. 1012, 1019 (1988). And,
of course, the prospect of confrontation will deter fraudulent analysis in the first place.
―Confrontation is designed to weed out not only the fraudulent analyst, but the incompetent
one as well. Serious deficiencies have been found in the forensic evidence used in
criminal trials. One commentator asserts that ―[t]he legal community now concedes, with
varying degrees of urgency, that our system produces erroneous convictions based on
discredited forensics.‖ Metzger, Cheating the Constitution, 59 Vand. L. Rev. 475, 491
(2006). One study of cases in which exonerating evidence resulted in the overturning of
criminal convictions concluded that invalid forensic testimony contributed to the convictions
in 60% of the cases. Garrett & Neufeld, Invalid Forensic Science Testimony and Wrongful
Convictions, 95 Va. L. Rev. 1, 14 (2009). And the National Academy Report concluded:
―The forensic science system, encompassing both research and practice, has
serious problems that can only be addressed by a national commitment to over-haul
the current structure that supports the forensic science community in this country.‖
National Academy Report P–1 (emphasis in original)....[footnote of Scalia J omitted]
―Like expert witnesses generally, an analyst‘s lack of proper training or deficiency in
judgment may be disclosed in cross-examination.
...
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― ―[T]here is wide variability across forensic science disciplines with regard to techniques,
methodologies, reliability, types and numbers of potential errors, research, general
acceptability, and published material.‖ National Academy Report S–5. See also id., at 5–9,
5–12, 5–17, 5–21 (discussing problems of subjectivity, bias, and unreliability of common
forensic tests such as latent fingerprint analysis, pattern/impression analysis, and toolmark
and firearms analysis). Contrary to respondent‘s and the dissent‘s suggestion, there is
little reason to believe that confrontation will be useless in testing analysts‘ honesty,
proficiency, and methodology—the features that are commonly the focus in the crossexamination of experts.‖

Monday, 29 June 2009

―Extreme and exceptional‖ murders
Two principles laid down in Pipersburg v R (Belize) [2008] UKPC 11 (noted here 26
February 2008 on another point) were applied in Trimmington v R (St Vincent and the
Grenadines) [2009] UKPC 25 (22 June 2009). These concern determining when the
discretionary death penalty is appropriate for murder.
Lord Carswell, for the Board, summarised the approach (21):
―It can be expressed in two basic principles. The first has been expressed in several
different formulations, but they all carry the same message, that the death penalty should
be imposed only in cases which on the facts of the offence are the most extreme and
exceptional, "the worst of the worst" or "the rarest of the rare". In considering whether a
particular case falls into that category, the judge should of course compare it with other
murder cases and not with ordinary civilised behaviour. The second principle is that there
must be no reasonable prospect of reform of the offender and that the object of
punishment could not be achieved by any means other than the ultimate sentence of
death. The character of the offender and any other relevant circumstances are to be taken
into account in so far as they may operate in his favour by way of mitigation and are not to
weigh in the scales against him. Before it imposes a sentence of death the court must be
properly satisfied that these two criteria have been fulfilled.‖
This case was not of ―the most extreme and exceptional‖ kind, so the Board substituted a
sentence of imprisonment for life.
It is easy, although a little unfair, to push this to absurdity. The Board did not elaborate on
how it compared this case to other murder cases. Did it look at murders internationally, or
just murders on Saint Vincent and the Grenadines? Is the local judiciary entitled to apply
local values in assessing what is ―extreme and exceptional‖? Is it necessary to accumulate
a body of murders, so to speak, to establish standards against which the latest case can
be measured? If murders in a given country are usually carried out in quite savage ways,
does that establish a cultural norm?
And, how relevant is post-death mutilation or other indignity carried out by the killer? In
Trimmington there was some of this, but the death was caused by throat cutting. On the
good side, there was no planning or premeditation, prolonged trauma to or humiliation of
the deceased. Those are things that accompany lawful executions.
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Friends at Law
For reasons not to be suspicious of barristers and judges, see Saxmere Co Ltd v Wool
Board Disestablishment Co Ltd [2009] NZSC 72 (3 July 2009).
The case is about how to decide when apparent judicial bias exists. Although a civil case,
it is relevant to criminal law and the accused‘s right to a fair trial.
It is a reminder of what the independent bar is all about. Barristers are independent of their
clients, as well as from anything that could deter them from their task of ensuring that the
judicial process is correct in law.
Judges share that objective, so bench and bar are engaged in the same task. This means
that judges couldn‘t care less which barrister wins or loses, and barristers couldn‘t care
less (surprising though this may seem) whether their clients win or lose. It is the process
that matters.
Inevitably, there will be times when judges know barristers in cases before them quite well.
They may even share business interests. That is completely irrelevant in the courtroom.
But does it look OK?
The impression gained by the fair minded observer is the touchstone. She (for she is
apparently woman: Helow v Secretary of State for the Home Department [2008] UKHL 62,
noted here 23 October 2008) will be aware of these characteristics of the judicial process:
Saxmere para 6 per Blanchard J. These are the points made in Aussie Airlines Pty Ltd v
Australian Airlines Pty Ltd (1996) 135 ALR 753, 767 (Fed CA), quoted by Blanchard J at
para 7 of Saxmere.
She will be aware of the judicial oath and the obligation of judges to hear the case that has
been allocated to them and not to pick and choose which case they will hear. She will
remember that the party seeking to overturn a decision for reasons of apparent bias may
well be the least objective observer of all. At the same time, she will realise that judicial
protestations of absence of influence are not decisive, as unconscious bias may have
operated. Before she perceives apparent judicial bias, she will need to identify what it is
that might lead a judge to decide a case on other than its legal and factual merits, and she
must be able to point to a logical connection between that thing and the feared deviation
from deciding the case on its merits: Ebner v Official Trustee in Bankruptcy (2000) 205
CLR 337 at para 8.

Thursday, 9 July 2009

The Appellate Jury
New Zealand‘s new approach to the proviso has been revealed by the Privy Council. The
Board fearlessly disclosed parts of the Supreme Court‘s decision in Matenga v R [2009]
NZSC 18 which has been embargoed pending a retrial. The new approach is set out for us
in R v Barlow [2009] UKPC 30 (8 July 2009).
The Supreme Court of New Zealand has adopted, with some modifications, the approach
to the proviso taken by the High Court of Australia in Weiss v R (2005) 224 CLR 300
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(noted here 16 January 2006). For reaction to Weiss in Australia, see ―The Problematic
Proviso: the vice of Weiss‖17 by Phillip Priest QC, who comments ―Weiss caused a
shockwave to sweep through the ranks of criminal appellate lawyers and judges. The High
Court radically altered the ambit of the proviso, sweeping away decades of accepted
wisdom.‖
Two departures from the Weiss approach are established in Matenga (according to
Barlow).
The first departure from Weiss
This has several aspects. Not all errors at trial qualify to be called miscarriages of justice.
Errors that ―plainly‖ could not have affected the result of the trial don‘t count as
miscarriages in the relevant sense. ―A miscarriage is more than an inconsequential or
immaterial mistake or irregularity.‖ (para 30 Matenga, quoted in Barlow at 19)
If the error counts as a miscarriage in the required sense, namely that it was capable of
affecting the outcome of the trial, the next question is whether it actually did have that
effect ―in reality‖: (Matenga 31)
―The court may exercise its discretion to dismiss the appeal only if, having reviewed
all the admissible evidence, it considers that, notwithstanding there has been a
miscarriage, the guilty verdict was inevitable, in the sense of being the only
reasonable possible verdict, on that evidence. Importantly, the Court should not
apply the proviso simply because it considers there was enough evidence to enable
a reasonable jury to convict. In order to come to the view that the verdict of guilty
was inevitable the Court must itself feel sure of the guilt of the accused. Before
applying the proviso the Court must also be satisfied that the trial was fair and thus
there was no breach of the right guaranteed to the accused by s 25(a) of the Bill of
Rights‖.
The second departure from Weiss
This is quoted in para 20 of Barlow, from para 33 of Matenga:
―The High Court [of Australia in Weiss] said that the appellate court‘s task
under the proviso was to be undertaken on the whole of the record. That is
correct. However, it expressly included in the record the fact that the jury
has returned a guilty verdict. Whilst the verdict may indicate the jury‘s view
on some question unrelated to the miscarriage, the appeal court must form
its own view on whether a finding of guilt was, notwithstanding the
miscarriage, the only reasonably possible verdict.‖

What about R v Bain?
In R v Bain (New Zealand) [2007] UKPC 33 (noted here 11 May 2007) the Board declined
to apply the proviso, emphasising (para 25) that the appellate court ―is not the ultimate
arbiter of guilt, save in the practical sense that this is the effect of applying the proviso, or
ruling that the new evidence could not reasonably have affected the result.‖
17

http://www.vicbar.com.au/webdata/VicBarNewsFiles/The%20Problematic%20Proviso.pdf
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In Barlow (21) the Board was coy about the whether the Matenga approach was different,
but it thought the result in Bain would have been the same under Matenga:
―Not having been addressed by counsel on the point, their Lordships express no view
as to whether and, if so, to what extent, there is a conflict between the approach
prescribed by the Supreme Court in Matenga and the approach adopted by the
Board in Bain. But they are satisfied that, even if the approach in Matenga had been
applied, having regard to the new evidence in that case, there would have been no
room for the application of the proviso and the result of the appeal would have been
the same. However that may be, in the absence of any submissions to the contrary,
and without reconsidering the point for itself, the Board considers it appropriate to
apply the approach of the Supreme Court in Matenga to the interpretation and
application of section 385(1)(c) and the proviso.‖
The Board showed no sign of eagerness to apply Matenga in all the legal systems it
serves.
The trial fairness requirement
Upon identification of qualifying error or errors, the application of the proviso is addressed
by first asking whether the trial had been made unfair (Barlow 58). Fairness is judged in
the light of the proceedings as a whole. The test is whether the departure was such as to
go to the root of the proceedings, in the sense used in Wilde v The Queen (1988) 164 CLR
365, 372, per Brennan, Dawson and Toohey JJ and approved in Howse v The Queen [2006]
1 NZLR 433 (PC).
If the court is satisfied that there was no such unfairness, it proceeds to the next question,
whether the error may have actually affected the result of the trial.
A potential inconsistency with the new role of judicial fact finding is the inquiry into fairness,
which necessarily requires determining whether the miscarriage could have caused the
jury to misapply the law or to reason wrongly or to give improper weight to items of
evidence. This goes back to the former approach of asking how the jury, not the judges,
would have decided the issue.
Appellate judges as jurors
So, on appeal the judges do not try to guess what a jury would have decided. They have to
assess the whole of the admissible evidence and decide whether they are satisfied beyond
reasonable doubt that the conviction is correct.
Barlow illustrates the way the Board embarks on this task. It used the judge‘s summing up
to the jury as a convenient summary (this was a fresh evidence appeal, not a case where
the summing up was alleged to be defective), plus obvious circumstances that the defence
relied on. The approach was not a minute and detailed examination (in the judgment) of
the arguments for and against every possible inference (that was the approach that the
Court of Appeal had wrongly taken in Bain), but instead the Board noted four ―very obvious
aspects‖ of the prosecution case with which it was ―particularly struck‖ (67 – 71).
The new approach to the proviso will expose appellate judges to criticism by people who
disagree with their evaluation of the evidence. It can be seen as a qualification on the right
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to trial by jury: you have the right to jury trial, but if that trial is not conducted according to
law in a material way, your guilt or innocence will be determined by judges on appeal.
There need be no second attempt to give you a lawful trial.
So when will retrials be ordered? Given that they are now fact finders, if the appellate
judges have a reasonable doubt about the appellant‘s guilt, why don‘t they order an
acquittal? Ordering a retrial looks like double jeopardy. In Barlow that issue did not arise.

Friday, 10 July 2009

From leaf to long knife
Another glimpse into the picturesque life of Jamaicans: Jackson v R (Jamaica) [2009]
UKPC 28 (07 July 2009).
Lord Rodger delivered the judgment of the Judicial Committee, in a tone that strikes me as
darkly humorous. I might be quite wrong about that, as, after all, this was a tragic murder
and a long delayed meritorious appeal.
The events started with the falling of a ripe leaf from an ackee tree.

Image from ackee-tree.com

The resulting struggle involved machetes or cutlasses, a shovel, an axe and probably a
lead pipe. Shortly after that, someone was ―juked‖ (stabbed) in the back with a cutlass –
but this was not particularly serious. The final events, in another incident soon afterwards,
involved beatings with cutlasses, and iron pipe, and a fatal stab with a long knife.
The stabber joined in during the attack by two others; three people – the appellants - were
charged and convicted of the murder. The only apparent injury to the victim – apart from
some blood on his leg (a witness had said "It look like he get a lick … I saw, like when you
lick somebody – like when a person get a hearty lick and a settling of blood here") - was
the stab wound, so it was obvious that the beatings had not been intended to cause
significant injury. This, then, was a case of extended secondary liability as far as two of the
appellants were concerned, and of identity for the alleged stabber.
The law had been settled in R v Rahman [2009] 1 AC 129, 165, para 68 (noted here 3 July
2008). The trial judge did not have the advantage of reading that decision. His direction to
the jury was defective; Lord Rodger at 15 cites this example:
"Is Dane Miller talking the truth when he said that these men and some others draw out
himself and his father, his father ran and fell, one of them stabbed him in the chest: that is
the case? If you believe that it happened that way, then all three of them will be guilty of
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murder, all three."
The Board applied Rahman:
―14. The facts that they were using the flat of the blades and that so little by the way
of injury to the deceased was actually inflicted by those blows make it difficult to draw
the inference that the attackers (apart from the one who carried out the stabbing)
intended to cause serious bodily harm or that any individual attacker would have
realised that any other participant might kill or intentionally inflict serious injury on the
deceased. While it is therefore unnecessary for the Board to reach a conclusion on
the point, their Lordships incline to the view that, given the way that only the flat of
the machete blades was being used, the long knife was indeed a "more lethal
weapon" and the stabbing was "fundamentally different" from anything foreseen by
the other participants.‖
In the absence of any evidence that the two assailants (not the stabber) intended serious
injury or knew that the third person intended serious injury, there was no occasion for a
retrial: the convictions of those two appellants were quashed. They had spent at least five
years in prison.
The third appellant denied that he was the stabber, and the Board decided that the judge
had not differentiated sufficiently between the three accused, all of whom had been
represented by the same counsel. The jury might have convicted him on the basis that all
three were together, without properly assessing the probative value of the eyewitness who
identified him as the stabber. His conviction was quashed and his case remitted to the
Court of Appeal for a decision on whether there should be a retrial.

Saturday, 18 July 2009

A new look at s 24(2) Canadian Charter
Some people can engage in three-dimensional balancing without mentioning the
electrodynamics of moving bodies.18 They are the Supreme Court of Canada in R v Grant
[2009] SCC 32 (17 July 2009).
My sarcasm should not be seen as radical disagreement. The Supreme Court has tidied
up the reference to trial fairness that had clouded the decision on whether to exclude
evidence that had been obtained in breach of a Charter right. This clouding arose from
common law elaboration of s 24(2):
―(2) Where, in proceedings under subsection (1), a court concludes that evidence was
obtained in a manner that infringed or denied any rights or freedoms guaranteed by this
Charter, the evidence shall be excluded if it is established that, having regard to all the
circumstances, the admission of it in the proceedings would bring the administration of
justice into disrepute.‖
The Court declined to follow its decisions in R v Collins, 1987 CanLII 84 (S.C.C.), [1987] 1
S.C.R. 265; and R v Stillman, 1997 CanLII 384 (S.C.C.), [1997] 1 S.C.R. 607.
18
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There is now to be a three-armed balancing exercise (gulp). These are: (1) the
seriousness of the Charter-infringing State conduct, (2) the impact of that on the Charterprotected interests of the accused, and (3) society‘s interests in the adjudication of the
case on its merits.
All members of the Court agreed in the result of the appeal. Deschamps J did, I suggest,
propose a more rational balancing exercise. This requires two things to be balanced
against each other. Doing that is at least a more manageable two-dimensional exercise.
The two dimensions are: (1) the public interest in protecting Charter rights, and (2) the
public interest in an adjudication on the merits.
The majority‘s arms (1) and (2) are able to be accommodated on one arm of the balance.
That is what we do19 in New Zealand. The Grant factors amount to the same
considerations treated in what will probably be recognised as the same way.
Few would dispute the result in Grant. The accused had been in possession of a firearm (a
revolver, carried in a waist pouch) near a school. He also had some marijuana. It seems20
that he was only charged with five firearms offences. The most serious of those involved
the element of trafficking, which was also discussed in this appeal. It was held,
unanimously, that the circumstances did not amount to possession of the firearm for
trafficking (transfer to another person), and the appeal against conviction for that offence
was allowed. The other convictions were upheld.
The decisive factor is the proximity of the armed accused, at the relevant time, to a school.
That made the public interest in adjudication on the merits outweigh the factors on which
the accused relied: his arbitrary detention, breach of his right to counsel, and
unreasonable bodily search. Those breaches arose from absence of adequate grounds,
but the police had acted in good faith, and the accused was not subjected to gratuitous
unpleasantness.
The meaning of ―bring the the administration of justice into disrepute‖ was elaborated (68):
―The phrase ―bring the administration of justice into disrepute‖ must be understood in the
long-term sense of maintaining the integrity of, and public confidence in, the justice
system. Exclusion of evidence resulting in an acquittal may provoke immediate criticism.
But s. 24(2) does not focus on immediate reaction to the individual case. Rather, it looks
to whether the overall repute of the justice system, viewed in the long term, will be
adversely affected by admission of the evidence. The inquiry is objective. It asks whether
a reasonable person, informed of all relevant circumstances and the values underlying the
Charter, would conclude that the admission of the evidence would bring the administration
of justice into disrepute.‖
The approach to derivative evidence was also clarified. Difficulties with this sort of
evidence arise when there is some attenuation of the breach of the accused‘s rights: when
does the breach no longer outweigh public interests in admission of the evidence?
Inevitability of discovery of the evidence is no longer determinative (121).
―[122] Discoverability retains a useful role, however, in assessing the actual impact of the
19
20
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breach on the protected interests of the accused. It allows the court to assess the
strength of the causal connection between the Charter-infringing self-incrimination and the
resultant evidence. The more likely it is that the evidence would have been obtained even
without the statement, the lesser the impact of the breach on the accused‘s underlying
interest against self-incrimination. The converse, of course, is also true. On the other
hand, in cases where it cannot be determined with any confidence whether evidence
would have been discovered in absence of the statement, discoverability will have no
impact on the s. 24(2) inquiry.‖
That analysis overlooks the temporal and contextual approach in R v Wittwer [2008] SCC
33 (noted here 6 June 2008), a case not cited in Grant.
The treatment of the right to a fair trial is rather superficial: no attempt is made to develop
its meaning. Instead (65):
― ... It is difficult to reconcile trial fairness as a multifaceted and contextual concept with a
near-automatic presumption that admission of a broad class of evidence will render a trial
unfair, regardless of the circumstances in which it was obtained. In our view, trial fairness
is better conceived as an overarching systemic goal than as a distinct stage of the s. 24(2)
analysis.‖
Grant, in rejecting the relevance of trial fairness as a balancing factor, is consistent with
the recognition of the right to a fair trial as an absolute right. However, given its absolute
nature, something more precise could have been said about it.

Saturday, 18 July 2009

Detention: will R v Grant work?
Having just stated a test for detention (R v Grant, last note today‘s date), the Supreme
Court of Canada has disagreed on its application: R v Suberu [2009] SCC 33 (17 July
2009).
The 5 – 2 split decision suggests the test will be misapplied nearly 29% of the time. And
the facts couldn‘t have been simpler. They are summarised in the headnote as follows:
―Constable R responded to a call about a person attempting to use a stolen credit card at a
store. He was advised that there were two male suspects. R entered the store and saw a
police officer talking to an employee and a male customer. S[uberu] walked past R and
said ―He did this, not me, so I guess I can go.‖ R followed S outside and said ―Wait a
minute. I need to talk to you before you go anywhere‖, while S was getting into the driver‘s
seat of a minivan. After a brief exchange, R received further information by radio,
including the description and licence plate number of the van driven by the men who had
used a stolen credit card at another store earlier that day. The description and the licence
plate number both matched that of the van in which S was sitting. R also saw shopping
bags between and behind the front seats. At this point, R decided that he had reasonable
and probable grounds to arrest S for fraud. He advised S of the reason for his arrest and
cautioned him as to his right to counsel.‖
Was the accused detained when R said ―Wait a minute. I need to talk to you before you
go anywhere‖?
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The definition of detention in R v Grant is purposive; it is summarised in Grant at 44, and is
quoted at para 25 of the majority judgment in Suberu (delivered by McLachlin CJ and
Charron J, with LeBel, Deschamps and Abella JJ):
―1. Detention under ss. 9 and 10 of the Charter refers to a suspension of the individual‘s
liberty interest by a significant physical or psychological restraint. Psychological detention
is established either where the individual has a legal obligation to comply with the
restrictive request or demand, or a reasonable person would conclude by reason of the
state conduct that he or she had no choice but to comply.
―2. In cases where there is no physical restraint or legal obligation, it may not be clear
whether a person has been detained. To determine whether the reasonable person in the
individual‘s circumstances would conclude that he or she had been deprived by the state
of the liberty of choice, the court may consider, inter alia, the following factors:
a) The circumstances giving rise to the encounter as would reasonably be perceived
by the individual: whether the police were providing general assistance; maintaining
general order; making general inquiries regarding a particular occurrence; or, singling
out the individual for focussed investigation.
b)
The nature of the police conduct, including the language used; the use of
physical contact; the place where the interaction occurred; the presence of others;
the duration of the encounter.
c) The particular characteristics or circumstances of the individual where relevant,
including age; physical stature; minority status; level of sophistication.‖
Applying this, the majority held that Mr Suberu had not been detained (32 – 35). On factor
(a):
―32 ... As a whole, the circumstances of the encounter support a reasonable perception
that Constable Roughley was orienting himself to the situation rather than intending to
deprive Mr. Suberu of his liberty. Further, as noted, Mr. Suberu did not testify or call
evidence on that matter. In summary, the circumstances, as revealed by the evidence, do
not suggest detention.‖
And factor (b):
―33 ... it is relevant to note that Constable Roughley made no move to obstruct Mr.
Suberu‘s movement. He simply spoke to him as he sat in his van... Taken as a whole, the
conduct of the officer viewed objectively supports the trial judge‘s view that what was
happening at this point was preliminary questioning to find out whether to proceed further.‖
And factor (c):
―34 ... Mr. Suberu did not testify on the application, and there was no evidence as to
whether he subjectively believed that he could not leave. Nor was there evidence of his
personal circumstances, feelings or knowledge. ... The Officer testified that Mr. Suberu
never told him that he did not wish to speak with him, and that the conversation was not
‗strained‘.‖
The dissenters, Binnie J and Fish J, did not agree with that assessment. Binnie J delivered
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the substantive dissent. He accepted that the test laid down by the majority (of which he
was not a part) in Grant applied. The trial judge had found there was a ―momentary
investigative detention‖, and the majority should apply the deference that they had
indicated was appropriate to the fact-finding court in Grant (Suberu at 57).
―56 The verbal exchange between Constable Roughley and Mr. Suberu clearly
established an unambiguous police order. When Mr. Suberu walked past Constable
Roughley, saying, ‗He did this, not me, so I guess I can go‘, and Constable Roughley
replied, ‗Wait a minute. I need to talk to you before you go anywhere‘, it was a command
to stay put. Constable Roughley‘s words were only ambiguous if one ignores the
preceding remark from Mr. Suberu. Constable Roughley was replying to Mr. Suberu, who
had essentially said, ‗Can I leave?‘, by essentially saying, ‗No‘. It was clear to Mr. Suberu
that he was not free to go ―anywhere‖ and any reasonable person in that position would
have come to the same conclusion. At that point there was, within the meaning of the test
in Grant, a detention, in my view, which was unsupported at that stage by any grounds of
reasonable suspicion as required by R v Mann, 2004 SCC 52 (CanLII), 2004 SCC 52,
2004 SCC 52 (CanLII), [2004] 3 S.C.R. 59. My colleagues point out correctly that
Constable Roughley did not try physically to obstruct Mr. Suberu‘s movement but that is
why this is a case of psychological, not physical, detention.‖ [Binnie J‘s emphasis on the
word psychological]
There is no suggestion of smugness in Binnie J‘s observation (61) that on his dissenting
approach in Grant, which attached more importance to the police perspective, detention
might not have been established here.
―61 ... It is the perspective and information of the police, not the claimant, that will often
determine whether the liberty interest of the person stopped was truly engaged.‖
Obviously both perspectives should be considered. A person can be under detention
without knowing it, or he can reasonably think he is under detention when he isn‘t. The
former requires compliance with the person‘s rights because of the police purpose of
collecting incriminating information, and the latter requires compliance because of the
coercive nature of reasonably apprehended detention.

Sunday, 19 July 2009

Decision tree or impenetrable thicket?
A difficulty with the balancing exercise described in R v Grant (noted here 18 July 2009) is
that there is no indication of when an offence is sufficiently serious to make admission of
the improperly obtained evidence a likely outcome.
This difficulty is illustrated in another decision delivered the same day as Grant and
applying that case: R v Harrison [2009] SCC 34 (17 July 2009).
The appellant had been driving a hired car which was stopped on a highway by a police
officer. The officer did not have sufficient grounds to carry out the search of the car which
revealed two cardboard boxes. These contained a total of 35 kg (yes, kilograms) of
cocaine.
Again, the Court split. This time the only dissenter was Deschamps J. She would have
ruled the evidence admissible.
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All judges agreed that the offence was very serious. How could they not? Deschamps J
said the offence was at practically the highest point in the spectrum of importance of the
public interest in adjudication on the merits (68). McLachlin CJ for the majority said (34)
―While the charged offence is serious, this factor must not take on disproportionate
significance.‖
This highlights the underlying forward-looking approach to protecting the repute of the
administration of justice, encapsulated in Grant at (84):
― ... The short-term public clamour for a conviction in a particular case must not deafen the
s. 24(2) judge to the longer-term repute of the administration of justice. Moreover, while
the public has a heightened interest in seeing a determination on the merits where the
offence charged is serious, it also has a vital interest in having a justice system that is
above reproach, particularly where the penal stakes for the accused are high.‖
Critics (and I am one) will say this undervalues the public interest in prevention of the harm
caused by criminal activity. Does the breach of Charter-protected interests in Harrison
really outweigh the harm to society that 35 kg of cocaine could cause?
The majority in Grant described the evaluation of interests as a ―decision tree‖ (Grant, 86).
Unfortunately they did not draw the tree for us. Had someone stolen their crayons? 21
21

I posted the following comment at the Osgoode Hall Law School site, after a commentator, “R” had supported the
separation of the breach branch from the impact branch: “... The problem raises interesting questions about the utility
of conceptual models to clarify legal decision-making. Three models can be identified, having one, two or three
dimensions respectively.
“In the two dimensional model there are two axes: the horizontal, x-axis, measures the impropriety by which the
evidence was obtained, and the vertical, y-axis, measures the public interest in admission of the evidence. The two axes
define boundaries of the field of balance points, which is a square or rectangle. This field consists of two zones: the
zone of balance points which indicate admissibility, and that indicating inadmissibility.
“Getting to R’s comment: on the x-axis, Charter breach will increase the level of seriousness of police misconduct by
moving the appropriate point to the right: that is, to a part of the x-axis representing a more serious impropriety than
would have been the case if the misconduct did not involve a Charter breach. Aggravating and mitigating circumstances
will still be relevant, to push the point to the right or left, but the Charter breach will still make the final placing on the
x-axis more to the right than it otherwise would have been. These assessments are all made against the background of
precedent decisions. Then, after assessing the public interest point on the y-axis, the balance point may be identified in
the field. The ultimate question is which zone does it fall in, and that too depends on the position of the boundary
between the admissible and inadmissible zones, as indicated by precedents.
“But if there are three axes – as the three dimensional model requires - conceptualisation is more of a challenge, which
is a signal that the legal reasoning is not helpful. It is obvious that the two-dimensional field of balance points is easier
to visualise than a three-dimensional field (which would be the volume of a cube or cuboid). Imagining the boundary
between the part of that volume that represents the admissible zone, and the part that represents the inadmissible zone,
is not easy.
“The Supreme Court’s model in Grant is even less clear, as it is called a “decision tree”.
“You could argue that it is better to imagine the Supreme Court’s decision process as the moving of a point along one
axis only, using three distinct steps. This would be the one dimensional model. Here, the axis would represent
something new: degrees of admissibility or inadmissibility. Nonsensical as this may be (you can’t be partially pregnant),
looking past that objection, the left end of the axis may be a zone of admissibility, then comes a zone of “only just
inadmissible”, then something more clearly inadmissible (“plainly inadmissible”?), then – reflecting more serious
misconduct – a zone that might be called “patently inadmissible”. The Supreme Court’s three branches would then be
three steps or movements of a balance point along the axis in either direction. An impropriety such as a warrantless
search of an occupied dwelling could then be addressed as: first, a position in the plainly inadmissible zone, second,
Page 472

Mathias

Criminal Law Developments in Leading Appellate Courts

Monday, 20 July 2009

Aiming les brickbats at le top
A full eleven days after the decision in Matenga v R [2009] NZSC 18 (13 March 2009,
mentioned in note of 9 July 2009) came to my attention, thanks to the Privy Council, I am
still a bit grumpy.
Fact-finders: judges compared with juries
A pivotal part of the reasoning in that case is this sentence, beginning para 18:
―It is artificial to say that Judges, while holding one view themselves, may ascribe a
different view to the hypothetical jury.‖
The assumption is that the appellate judges will hold a view of the appropriate verdict in
the first place.
It is officially known that juries do not always reach the same verdict that trial judges would
have. The New Zealand Law Commission has published a study on juries: ―Juries in
Criminal Trials – Part Two‖ Preliminary Paper 37 – Volume 2 (Wellington, November
1999).22 There, at para 9.3 – 9.4, the authors summarise results on jury agreement and
disagreement with the judge in the trials studied:
―9.3 The judge and jury were essentially agreed on the appropriate verdict in 24 out of the
48 trials. These comprised: 17 verdicts of guilty on all or most counts; six verdicts of not
guilty; and one verdict of not guilty by reason of insanity. In a further 11 trials, where there
was disagreement between judge and jury as to the appropriate verdict on one or more of
the counts in the indictment, the jury’s view appeared to be reasonable and supportable on
the evidence. In most of these cases, the disagreement simply resulted from differences in
the assessment of the credibility of key witnesses, but in one case the jury based its
verdict on features of the evidence, clearly establishing guilt on one of the counts, which
the judge overlooked. Moreover, in many of these cases, judges were in fact hesitant
about their view (sometimes making a point of stating that they did not think about it during
the trial), and asserted that the jury could reasonably take a different view of the facts from
that which they expressed to us. Overall, therefore, a verdict which was either fully
supported by the judge or supportable on the evidence was given in 35 out of the 48 trials.
―9.4 In the remaining 13 trials, five were classified as ―compromise‖ verdicts in multiple
count cases; three were classified as either perverse or questionable verdicts; and five
because of Charter breach, a move to the patently inadmissible zone, and third, reflecting a high public interest (say,
explosives were found indicating terrorist activity), a strong move to the left to the admissible zone.
“That would be workable if it allowed the relationships between precedents to be clearly identified. The linear nature of
this model makes the cases cluster, whereas a two dimensional field would allow their relative positions to be clarified.
Cases having the same degree of impropriety could then be distinguished in terms of public interest because of the
seriousness of the detected offending, and cases of similar public interest might be distinguished by a difference in
degree of impropriety. I do not suggest that this model cannot be made to work; but if it can be, it is inapt to describe it
as a decision tree: it is a linear scale. But a scale of impropriety makes more sense than a scale of admissibility, and the
two-dimensional model is best.”
22
http://www.lawcom.govt.nz/UploadFiles/Publications/Publication_76_159_PP37Vol2.pdf
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involved fully hung juries... .‖ [emphasis in para 9.3 added]
There was no need for Matenga to decide that an appellate court should take on the fact
finding role of a jury. But the Court thought this was required by the existence of the
proviso:
―[29] Following conviction, after a fair trial by jury, Parliament has given the appeal courts
an ability to uphold the conviction despite there being a miscarriage of justice in some
respect. While the jury is in general terms the arbiter of guilt in our system of criminal
justice, the very existence of the proviso demonstrates that Parliament intended the
Judges sitting on the appeal to be the ultimate arbiters of guilt in circumstances in which
the proviso applies.‖
The other view – the one that I suggest is traditional - is that the proviso requires the
appellate court to be the ultimate arbiter of the fairness of the trial. That would involve
determining whether the law was properly applied to facts determined impartially. Did the
error, the miscarriage of justice, give rise to a real risk that the tribunal of fact was
rendered partial? Many appeals, where the proviso could not be applied, would be
concerned with trials that had not been fair. In deciding fairness, the appellate court does
not have to reach its own verdict.
What is a “fair trial”?
Unfortunately, in Matenga the Court seems to have removed much of the content of the
concept of a fair trial. This occurred by treating the requirement for a fair trial as something
that could be satisfied notwithstanding that further issues of the substantiveness of the
miscarriage needed to be decided. The risk is that this reduced concept of a fair trial will
be nothing more than a trial by a lawfully constituted tribunal exercising lawful jurisdiction.
That is a requirement for a ―trial‖ but it doesn‘t establish that the trial was ―fair‖.
The idea of a fair trial is important because if the trial was unfair Matenga does not require
the appellate court to embark on deciding its own verdict. Yet Matenga, while
acknowledging that the accused‘s right to a fair trial is an absolute right, does not say what
a fair trial is. In cases where the trial transcript is a bulky document, appellate judges will
be grateful for the opportunity to avoid its close study by deciding the appeal on fairness
grounds. But how?
The good bits
It must be acknowledged that Matenga anticipates that wherever there is a credibility
contest the proviso will be unlikely to be applied. That was the position in Matenga itself,
and there was no detailed discussion of the contentious evidence.
―29 ... considerable caution is necessary before resorting to the proviso when the ultimate
issues depend, as they frequently will, on the assessment of witnesses.‖
Many cases are of that nature. Many others consist of incriminating circumstances and an
explanation tendered by the accused; in those the ―assessment of witnesses‖ may focus
only on the accused. Even so, Matenga suggests that there also the appellate court would
exercise ―considerable caution‖ before dismissing the appeal. So Matenga may be
reserved for cases where the prosecution case is circumstantial, where the accused does
not give evidence, and where the error at trial would not have prevented a fair trial. Barlow
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(noted here 9 July 2009) was treated by the Privy Council as an example, although it is
open to question on trial fairness grounds: was the jury made partial by being given
evidence which may not have been as reliable as it then appeared to be?
Final jette un brickbat
Dissatisfaction with an appellate court‘s conclusion that a guilty verdict was correct can
arise from below (we, the people) or above (the court of second appeal, as in Matenga).
Jury trials were invented to place responsibility for the verdict in the best hands. It is better
that criticism should be directed at juries than at the judiciary. The jury study shows that
the reasonableness of judges as fact-finders is not a given. Judges should stick to their
knitting.

Friday, 24 July 2009

The two cultures
Answers to jury questions must be responsive and must not deter further questions: R v
Layton [2009] SCC 36 (23 July 2009).
If the jury has a copy of the judge‘s summing up then mere repetition of the words used in
it is not likely to be responsive. Here, a direction on the standard of proof led to a question
seeking clarification. A difficulty arose because the law is reluctant to elaborate on what
―beyond reasonable doubt‖ means, apart from the standard direction.
It is easy to see why the phrase ―beyond reasonable doubt‖ causes trouble to jurors. It is a
description of the required level of proof, which may be thought of as going in one
direction, yet at the same time it is expressed in terms of doubt, which tends in the other
direction.
As lawyers we are so used to the expression ―beyond reasonable doubt‖ that we take its
meaning for granted, ignoring this contradiction in the composite concepts. Even though
juries frequently ask for further assistance on the meaning of ―beyond reasonable doubt‖
(see also R v Griffin [2009] SCC 28 noted here 19 June 2009), the law is not clear on what
more should be said.
In Layton the standard R v Lifchus, 1997 CanLII 319 (S.C.C.), [1997] 3 S.C.R. 320
direction had been given. In the second day of its deliberation the jury returned with this
question:
―Jury requests clarification on reasonable doubt section of charge to the Jury. Particularly
difference between absolute certainty and balance of probabilities‖
citing the relevant part of the standard direction.
In the terms I mentioned above, although the first sentence refers to doubt, the second is
about proof.
The standard direction contained this phrase: ―...the reasonable doubt standard falls much
closer to absolute certainty than to proof on a balance of probabilities.‖
Given that the jury had this in writing, why the question?
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It‘s a mystery to lawyers, and it is not surprising that counsel in this trial had been unable
to offer much by way of assistance to the judge in her preparation of the answer.
Perhaps the jury was really seeking clarification on doubt: how much difference is there
between no doubt (absolute certainty) and the balance of probabilities? That is a sensible
question, because proof on the balance of probabilities can be achieved by elimination of
any of a range of doubts. To put it mathematically (as the law doesn‘t but as people do
tend to: see note on R v Wanhalla 25 August 2006), proof on the balance of probabilities
may leave no doubt, or up to 49% of doubt. It would be over-proof, but the result would be
the same for leaving any level of doubt in that range. For example, if a doubt of 25%
remained, it would still be correct to say that the plaintiff had proved his case on the
balance of probabilities. So too if the doubt was 10% or 49%. But if the doubt was 51% or
more the plaintiff would have failed to prove his case on the balance of probabilities.
The most helpful way of answering the question would be to say that the balance of
probabilities is satisfied even though there may be 49% doubt, and absolute certainty is
where there is zero doubt. The criminal standard of proof tolerates much less doubt than
the balance of probabilities: much closer to zero doubt than to 49% doubt.
But the law doesn‘t approve of the use of approximate figures or mathematical analogies.
The two cultures persist.

Friday, 31 July 2009

Choice
Capacity to make a choice requires understanding, weighing of information, and choosing:
―the case law on capacity has for some time recognised that, to be able to make a
decision, the person concerned must not only be able to understand the information
relevant to making it but also be able to ―weigh [that information] in the balance to
arrive at [a] choice": see Re C (Adult: Refusal of Treatment) [1994] 1 WLR 290, 295,
approved in Re MB (Medical Treatment) [1997] 2 FLR 426.‖
per Baroness Hale a para 24 of R v C [2009] UKHL 42 (30 July 2009). The choice must be
autonomous (free) and must not be driven, for example by a compulsion, delusion, or
phobia (25).
Inability to communicate a decision to refuse consent amounts to an inability to make a
decision (29).
This was said in the context of the Sexual Offences Act 2003[UK],23 s 30(1) and (2), but its
core is no doubt of wider relevance. It could apply wherever a ―decision‖ is required
(avoiding the words ―consent‖ or ―refuse‖), as in Crimes Act 1961[NZ],24 s 138.

23

http://www.bailii.org/uk/legis/num_act/2003/ukpga_20030042_en_1.html

24

http://www.legislation.govt.nz/act/public/1961/0043/latest/DLM327382.html?search=ts_act_Crimes_resel&p=1&sr=1
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Friday, 29 July 2009

Disclosure, fair trial, truth and justice
No progress in development of the idea of the accused‘s right to a fair trial was made in R
v Bjelland [2009] SCC 38 (30 July 2009).
The remedy for untimely disclosure was discussed, and the court divided 4 – 3 on whether
the availability of exclusion should be approached in a restricted way. The majority (per
Rothstein J, with McLachlin CJ, LeBel, and Deschamps JJ) held that exclusion is only
appropriate if there is no other way of protecting the accused‘s right to a fair trial or of
avoiding compromise to the integrity of the justice system. Here, the judge had wrongly
ordered exclusion because the trial could have been delayed further. The minority (per
Fish J, with Binnie and Abella JJ) would not have reviewed the judge‘s decision as there
had been no error on an approach that would have permitted wide discretion as to remedy,
following the established approach to s 24(1) Charter.
So, what is a ―fair trial‖? The majority quoted (22) McLachlin J (as she then was) in R v
Harrer 1995 CanLII 70 (S.C.C.), [1995] 3 S.C.R. 562 at 45:
―At base, a fair trial is a trial that appears fair, both from the perspective of the
accused and the perspective of the community. A fair trial must not be confused with
the most advantageous trial possible from the accused‘s point of view: R. v. Lyons,
1987 CanLII 25 (S.C.C.), [1987] 2 S.C.R. 309, at p. 362, per La Forest J. Nor must it
be conflated with the perfect trial; in the real world, perfection is seldom attained. A
fair trial is one which satisfies the public interest in getting at the truth, while
preserving basic procedural fairness for the accused.‖ [Emphasis added by the
majority in Bjelland.]
So, fairness means ―basic procedural fairness‖. Ho ho. Now we know.
This was linked to the idea of the trial as a search for truth. I thought the police
investigation was a search for truth, and the trial a test of the strength of the evidence
presented as a result of that search. The minority thought so too (65):
―The policy of the law in this regard was well put by Samuel Freedman, then Chief
Justice of Manitoba, in this well-known passage:
―The objective of a criminal trial is justice. Is the quest of justice synonymous
with the search for truth? In most cases, yes. Truth and justice will emerge in a
happy coincidence. But not always. Nor should it be thought that the judicial
process has necessarily failed if justice and truth do not end up in perfect
harmony. . . . [T]he law makes its choice between competing values and
declares it is better to close the case without all the available evidence being
put on the record. We place a ceiling price on truth. It is glorious to possess,
but not at unlimited cost. ‗Truth, like all other good things, may be loved
unwisely — may be pursued too keenly — may cost too much.‘ ‖
―(S. Freedman, ―Admissions and Confessions‖, in R. E. Salhany and R. J. Carter,
eds., Studies in Canadian Criminal Evidence (1972), 95, at p. 99, quoting Pearse v.
Pearse (1846), 1 De G. & Sm. 11, 63 E.R. 950, at p. 957.)‖
Nothing further was offered by the minority on what is a ―fair trial‖.
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The majority also held that the right to make full answer and defence does not include as a
component the right to cross-examine at preliminary hearing (35). That is no doubt correct
now that disclosure regimes have been formalised. No doubt there could be cases where
the right to make a full answer requires an opportunity to cross-examine at preliminary
hearing, but that opportunity would not amount to a general ―right‖.

Saturday, 1 August 2009

On being informed about decisions to prosecute
There is a right to be told of how decisions about whether or not to prosecute are made: R
(Purdy) v Director of Public Prosecutions [2009] UKHL 45 (30 July 2009).
Article 8 of the ECHR provides:
―1. Everyone has the right to respect for his private and family life, his home and his
correspondence.
―2. There shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic
society in the interests of national security, public safety or the economic well-being
of the country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.‖
The Appellate Committee ordered the Director to publish a specific policy on decisions to
prosecute allegations of assistance in suicide. Here there was a possibility that assistance
might be given to a person who wanted to commit suicide lawfully in Switzerland, by
helping them leave the United Kingdom for that purpose. The potential assister wanted to
know about the likelihood of being prosecuted.
The common law on liability for assisting what would be an offence in the jurisdiction
where the assistance is given, but not an offence where the full offence is committed is
reasonably clear, although Lord Phillips did not think it was necessarily as settled as did
Lord Hope who delivered the leading opinion. Whether that jurisdictional issue was settled
or not, the real issue in this case was access to information about decisions to prosecute.
Baroness Hale noted (57 – 58) the recent Parliamentary debates on the issue of assisted
suicide, which did not result in legislation. There were drafting difficulties, and indications
of a preference to leave the matter to prosecutorial discretion. Since a major objective of
the criminal law is to warn people of when they might be punished (59), article 8(2) was
engaged (62). Lord Brown said article 8(2) required accessability and foreseeability in
assessing how prosecutorial decisions are likely to be exercised (85). Lord Neuberger said
the applicant was entitled to guidance on that (106).
Lord Hope pointed to the crucial circumstances that a Code guiding prosecutorial
decisions should address (53):
―...There could be [... cases] unsuitable for prosecution where, for example, it could
be said that those who offered assistance stood to gain an advantage, financial or
otherwise, by the death. An assistant who was not a relative or a family friend might
have to be paid, for example, and a relative might derive some benefit under the
Page 478

Mathias

Criminal Law Developments in Leading Appellate Courts

deceased‘s will or on intestacy. The issue whether the acts of assistance were
undertaken for an improper motive will, of course, be highly relevant. But the mere
fact that some benefit might accrue is unlikely, on its own, to be significant.‖
He concluded:
―54. The Code will normally provide sufficient guidance to Crown Prosecutors and to
the public as to how decisions should or are likely to be taken whether or not, in a
given case, it will be in the public interest to prosecute. This is a valuable safeguard
for the vulnerable, as it enables the prosecutor to take into account the whole
background of the case. In most cases its application will ensure predictability and
consistency of decision-taking, and people will know where they stand. But that
cannot be said of cases where the offence in contemplation is aiding or abetting the
suicide of a person who is terminally ill or severely and incurably disabled, who
wishes to be helped to travel to a country where assisted suicide is lawful and who,
having the capacity to take such a decision, does so freely and with a full
understanding of the consequences. There is already an obvious gulf between what
section 2(1) [of the Suicide Act 1961[UK]] says [―A person who aids, abets, counsels
or procures the suicide of another, or an attempt by another to commit suicide, shall
be liable on conviction on indictment to imprisonment for a term not exceeding
fourteen years‖] and the way that the subsection is being applied in practice in
compassionate cases of that kind.
―55. The cases that have been referred to the Director are few, but they will
undoubtedly grow in number. Decisions in this area of the law are, of course, highly
sensitive to the facts of each case. They are also likely to be controversial. But I
would not regard these as reasons for excusing the Director from the obligation to
clarify what his position is as to the factors that he regards as relevant for and against
prosecution in this very special and carefully defined class of case. How he goes
about this task must be a matter for him, as also must be the ultimate decision as to
whether or not to prosecute. But, as the definition which I have given may show, it
ought to be possible to confine the class that requires special treatment to a very
narrow band of cases with the result that the Code will continue to apply to all those
cases that fall outside it.
―56. I would therefore allow the appeal and require the Director to promulgate an
offence-specific policy identifying the facts and circumstances which he will take into
account in deciding, in a case such as that which Ms Purdy‘s case exemplifies,
whether or not to consent to a prosecution under section 2(1) of the 1961 Act.‖
This is an interesting example of the common law going where Parliament fears to tread.

Monday, 10 August 2009

Disclosure of warnings and diversion
It may be necessary for the prosecution to disclose to the defence information about
prosecution witnesses concerning warnings that they have received from the police about
their conduct, and about measures alternative to prosecution (eg diversion) that such
witnesses have undergone: HM Advocate v Murtagh [2009] UKPC 36 (3 August 2009),
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para 40(iv).
Such disclosure would be required if, as with any criminal convictions, that information
would be material in the sense that it would either undermine the case for the prosecution
or assist the case for the defence.
The decision on disclosure is, in current Scottish law, governed by the common law and is
a matter for the prosecutor. Cases noted here and mentioned in Murtagh are Holland v HM
Advocate (25.5.05), Sinclair v HM Advocate (24.5.07) and McDonald v HM Advocate
(21.10.08).
The leading judgment in Murtagh was delivered by Lord Hope, and the only real point of
some divergence was on whether it would be preferable for the prosecutor to disclose all
the convictions of prosecution witnesses unless those convictions would be both
embarrassing and immaterial (Lord Scott 43, Lord Brown 73).
While the common law does not require the prosecution to disclose information about the
convictions of witnesses it knows the defence will or may call, Lord Rodger noted (70) that
such disclosure would be consistent with equality of arms.
The accused‘s fair trial right is absolute and is not a matter for balancing against the
privacy interests of a third party: Lord Scott (43; there was no disagreement on this).
Criminal records held by the authorities can attract privacy interests, especially if they are
old, so full disclosure is not an absolute right (Lord Hope at 18, 28). So, although the right
to a fair trial is absolute, the right to disclosure is qualified (29).
Material convictions go to the witness‘s credibility or character (Lord Hope, 30) and a
generous interpretation of what might be relevant should be taken, although a threshold
applies (31). There are practical problems with the full disclosure approach favoured by
Lord Scott and Lord Brown, such as the potential for harassment and other misuse of them
by unrepresented defendants (33). There is no requirement of disclosure of the records of
defence witnesses (39).
Lord Rodger emphasised the undesirability of redacting lists given to the defence, as that
process can be time consuming (59) and can lead to disputes (69). Where disputes do
arise, the judge should resolve them (69, and Lord Brown at 73), although Lord Hope saw
no need for the disclosure decision to be transferred to some other party (15).
Disclosure of warnings and incidents of diversion from prosecution is not specified in
recent legislation in New Zealand, the Criminal Disclosure Act 2008,25 although it would
probably come within s 13(2)(a) which requires disclosure of ―any relevant information‖,
and the specified matters do not limit that expression.

25

http://www.legislation.govt.nz/act/public/2008/0038/latest/DLM1378803.html?search=ts_act_Criminal+Disclosure_res
el&p=1&sr=1
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Dates (except where in brackets) refer to dates of note entries
Abandonment
Privacy expectation re rubbish bag left on property for collection: R v Patrick 14
April 2009
Absence of evidence due to delay
Stay of proceedings
Whether unacceptable risk of unfairness: R v Edwards 21 May 2009
Absence of jurisdiction
Null and void hearing
Acquiescence or waiver curing the fault: Ruddy and others v Procurator
Fiscal [2006] UKPC D2 (6 February 2006) 20 February 2006
Inclusion of summary offence in indictment, no unfairness: Bounds v R 28
July 2006
Absolute rights
Fair trial: R(Ullah) v Special Adjudicator 3 September 2004; paper on Ellis case:
28 June 2006; Condon v R 24 August 2006; Evidence Bill: 24 May 2005; Grant v
R (Jamaica) 20 January 2006; Al-Khawaja and Tahery v United Kingdom 27
January 2009; A v United Kingdom 22 February 2009; R v Grant 18 July 2009; R
v Harrison 19 July 2009
Inhuman or degrading treatment, right not to be subjected to
Absolute right: R v Secretary of State for the Home Department, ex parte
Adam: 7 November 2005
Relative right: R (Wellington) v Secretary of State for the Home Department [2008]
UKHL 72 11 December 2008
Liberty: Austin v Commissioner of Police for the Metropolis 29 January 2009
Abuse of process
Characteristics at fundamental level: PNJ v R 11 February 2009
Conviction on prosecution for aggravated version of offence when lesser version
was an option for prosecutor: R v G 18 June 2008 (my comment)
Double jeopardy, disciplinary proceedings after criminal prosecution: Z v Dental
Complaints Assessment Committee 25 July 2008
Issue estoppel: R v Mahalingan 15 November 2008
Plea bargaining: Mckinnon v USA 30 July 2008
Public policy discretion
Degrees of misconduct: Williams v R (Jamaica) 26 April 2006
Statutory interpretation
Injustice unintended by Parliament, stay to prevent: R v Asfaw 22 May
2008
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 483

Time limit on commencement of prosecution
Abuse to avoid limit by alleging similar offence: R v J 26 October 2004
Academics
Judges, scholarship of, compared with: 28 September 2008
Accident
Firearm discharge accidental, effect on sentencing category: Dean v United States 3
May 2009
Accident scene
Protection of absent owner's interest
Inventory search, police powers: Ngan v R 13 December 2007
Accomplice
Buyer’s liability as party to sale: Abuelhawa v United States 29 May 2009
Dangers in uncorroborated evidence of: Dookran v The State (Trinidad and
Tobago) 13 March 2007
Identifying accused
Identity parade not held: John v The State (Trinidad and Tobago) [2009] UKPC
9 19 March 2009
Acquiescence
Jurisdictional error
Null and void hearing
Acquiescence or waiver curing the fault: Ruddy and others v
Procurator Fiscal [2006] UKPC D2 (6 February 2006) 20 February 2006
Acquittal
Double jeopardy: The State v Boyce (Trinidad and Tobago) 23 January
2006; AJS v R 15 June 2007; Washer v Western Australia 9 November
2007; Yeager v United States 19 June 2009
Meaning: Rogers v TVNZ (SC) 19 November 2007
Perverse: R v Wang 14 February 2005; R v Wanhalla 25 August 2006; R v
Krieger 26 October 2006
Public debate over admissibility of confession after acquittal: TVNZ v Rogers 8
August 2006 and Rogers v TVNZ (SC) 19 November 2007
Action and status analysis
Discrimination and parole eligibility: Clift, R (on the application of) v Secretary
of State for the Home Department 19 December 2006
Forgery: Walsh v R 19 December 2006
Actus reus
Dangerous driving: R v Beatty 25 February 2008
Date of alleged commission, whether an element: WGC v R 17 December 2007
Definition of offence and rights balancing or limitation: Brooker v R 4 May 2007
Using a document to obtain a pecuniary advantage: Hayes v R 15 February 2008
Adequacy of evidence
No case submissions: DPP v Varlack 4 December 2008
Administering a drug
Actus reus: R v Kennedy 19 October 2007
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Administration of justice
Avoidance of disrepute to: R v Grant 18 July 2009; R v Harrison 19 July 2009
Admissibility of evidence
Balancing of competing interests
Canada: R v Grant 18 July 2009; R v Harrison 19 July 2009
Cogency of evidence
Role in balancing exercise: Simmons v R (Bahamas) 4 April 2006;
Williams v R (Jamaica) 26 April 2006
Public debate on admissibility issues: TVNZ v Rogers 8 August 2006 and
Rogers v TVNZ (SC) 19 November 2007
United States: benefit of deterrence vs cost of exclusion to justice system:
Herring v US 15 January 2009
Burden of proof
Application for order under s 344A
Fallaciously likened to civil application for review: R v C 6
September 2004
Confessions
Arrest, questioning after
Breach of Judges' Rule 3(b)
Overarching requirement of fairness: Shabadine Peart v R
(Jamaica) [2006] UKPC 5 (14 February 2006): 17 February 2006
Breach of Directions for interview of young suspects: Williams v R (Jamaica)
26 April 2006
Co-defendants, not admissible against each other: Charles v R (Saint Vincent
and the Grenadines) 20 July 2007
Exculpatory parts admissible as proof of their truth: Mule v R 13 September
2005
Reliance on exculpatory parts not making trial unfair: Simmons v R
(Bahamas) 4 April 2006;
Video of accused doing "walk through" at scene not fully exculpatory,
should be adduced: Mahmood v Western Australia 1 February 2008
Undercover officer, confession to: Tofilau v R 3 September 2007
Voluntariness: Charles v R (Saint Vincent and the Grenadines) 20 July
2007; Tofilau v R 3 September 2007
Evidence Bill 21-26 May 2005
Expert evidence
Qualification of expert witness
Paper qualifications not sole criterion: The State v Boyce (Trinidad
and Tobago) 23 January 2006
Finality of ruling
Use of improperly obtained evidence in cross-examination: Kansas v Ventris 4
May 2009
Improperly obtained
Downstream evidence, attenuation of causal link: R v Wittwer 6 June 2008; R
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v Ogertschnig and Police v Chadwick 26 October 2008; R v Grant 18 July 2009
Negligent impropriety in the USA: Herring v United States 15 January 2009
Issue may be left to jury: R v Mushtaq 22 April 2005; Wizzard v R (Jamaica) 6
April 2007; Charles v R (Saint Vincent and the Grenadines) 20 July 2007
Preliminary facts, standard of proof of: Smith v R (Jamaica) 27 June 2008
Prior statement of witness
Consistent statements: R v Stirling 20 March 2008
Probative value and unfairly prejudicial effect: Bain v R 12 June 2009
Procedural unfairness and evidence wrongly admitted: Bernard v The State
(Trinidad and Tobago) 11 May 2007; Huggins v The State (Trinidad and
Tobago) 30 June 2008
Propensity evidence
Australian rule in Pfennig: HML v R 26 April 2008; Jones v R 30 April 2009
Public debate over admissibility decisions: TVNZ v Rogers 8 August 2006 and
Rogers v TVNZ (SC) 19 November 2007
Relevance
Threshold requirement of reasonableness: Bain v R 12 June 2009
Rights associated with right to a fair trial
Absolute nature of right to fair trial: Grant v R (Jamaica) 20 January 2006;
Condon v R 24 August 2006
Role of precedent: R v F 23 January 2005
Similar fact evidence
Disagreement as to admissibility: Bounds v R 28 July 2006
High threshold required: Phillips v R (2 March 2006)
Standard of proof for propensity evidence: HML v R 26 April 2008
Voir dire
Issue of admissibility may be left to jury: R v Mushtaq 22 April 2005;
Wizzard v R (Jamaica) 6 April 2007; Charles v R (Saint Vincent and the
Grenadines) 20 July 2007
Advice of existence of right to legal advice
Duty on police: R v Kai Ji 3 March 2005; Ramsarran v Attorney-General of
Trinidad and Tobago 3 March 2005; Condon v R 24 August 2006
Advising client whether to give evidence
Failure to advise on significance of statement from dock: Muirhead v R 4 August
2008
Advising client whether to give statement to police
My observations on s 21 of the Evidence Act 2006[NZ]: 11 January 2007
Advisory appeals
Policy against, where point is moot: Gordon-Smith v R 29 July 2008
Age of criminal responsibility
Doli incapax: R v JBT 30 April 2009
Agent provocateur
Admissibility of evidence obtained undercover
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Confessions: Tofilau v R 3 September 2007
Aggravation of sentence
Prior offending, “violent felony”: Chambers v Untied States 14 January 2009
Agreement
Conspiracy
Multiple intentions: DPP v Hurnam (Mauritius) 26 April 2007
Counsel's agreement to erroneous procedure: R v Gately 7 December 2007
Aiding
Common intention
Departure from: Daniel v The State (Trinidad and Tobago) (18 June 2007)
Alcohol related driving offences
Proof of procedural steps: Aylwin v Police 23 December 2008
Alibi
Refusal to allow evidence of, without notice
Denial of right to present defence: Evans v R 20 December 2007
Alternative count
Appeal court power
Retrial ordered when no verdict on alternative count and conviction
quashed: AJS v R 15 June 2007
Ambiguity, statutory
Formalism, pragmatism, and interpretation of statutory ambiguity: Smith v R
(Jamaica) 16 November 2005
Lenity, rule of: US v Santos 3 June 2008
Purposive approach
Context, history
Ambiguity: R v Lavender 9 August 2005
Rights orientated approach: R (On application of Hammond) v Secretary of
State for the Home Department 5 December 2005; also Mist v R 5
December 2005
Amending charge
Judge alone trial, amendment when reasons given for judgment: Ayles v R 29
February 2008
Amending conviction
Substitution of conviction for another offence in appellate court: Walsh v R 19
December 2006
Anonymous witness for prosecution
Fair trial breached: R v Davis 19 June 2008
Appeals
Alternative count: retrial on, where conviction quashed and acquittal entered: AJS
v R 15 June 2007
Appellate court disagreeing with evaluation of facts by lower courts: DPP v
Collins 20 July 2006; R v Beaudry 5 February 2007; Dookran v The State
(Trinidad and Tobago) 13 March 2007; but compare DPP v Hurnam (Mauritius)
26 April 2007; Bain v R (New Zealand) 11 May 2007; R v REM and R v HSB both 2
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October 2008
Conviction, appeal against out of time
Finality of conviction: Jimenez v Quarterman 14 January 2009
Correction of own judgment, principle of finality: Burrell v R 1 August 2008
Deference by appellate court if sufficient reasons given in judge alone trial: R v
REM and R v HSB both 2 October 2008
Delay, relevance of appeals to delay: Bullen and Soneji v United Kingdom 12 January
2009
Duty on court to raise issues that it considers may assist appellant: Charles v R
(Saint Vincent and the Grenadines) 20 July 2007; Pitman v The State (Trinidad
and Tobago) 4 March 2008
Duty on counsel to raise complaint of error at earliest opportunity: Puckett v United
States 26 March 2009
Fresh evidence: Bain v R (New Zealand) 11 May 2007; Pitman v The State (Trinidad
and Tobago) 4 March 2008
Functions of first and second appeal courts: Dial v The State (Trinidad and
Tobago) 17 February 2005; R v Beaudry 5 February 2007
Inherent jurisdiction of final appellate courts: Bain v R 19 March 2009
Jurisdiction, statutory limitation excluding review of discretion, strictly construed:
Rajamani v R 23 August 2007; Wong v R 21 April 2008
Moot points: when leave to appeal may be granted: Gordon-Smith v R 29 July
2008
Prosecution appeals against acquittal: R v JHS 1 June 2008
Proviso
Disagreement as to application of proviso: Bounds v R 28 July 2006
"substantial" miscarriage of justice: Sungsuwan v R 26 August 2005; Condon
v R 24 August 2006
Remitting for determination to lower appellate court: Mahmood v Western
Australia 1 February 2008
Public interest immunity, and appeals: Botmeh and Alami v United Kingdom 8
June 2007
Reasonableness of verdict: R v Grover 23 November 2007; Owen v R 11 December
2007
Sentencing appeals
Deference of appellate court: R v LM 4 June 2008
Review of sentencing judge’s discretion: Carroll v R 21 April 2009
Time limits for filing and serving appeal documents in UK extradition cases: Mucelli
v Govt of Albania 23 January 2009
Arbitrary detention
Definition: R v Grant 18 July 2009; R v Suberu 18 July 2009
Justified limitation on right to be free from: R v Clayton 9 July 2007
Arrest
Lawfulness of, not affected by breach of right to be informed promptly of reasons
for: Saadi v United Kingdom 31 January 2008
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Power of arrest
US Constitution, weak protection: Virginia v Moore 24 April 2008
Negligent mistake as to existence of arrest warrant, not amounting to
official misconduct: Herring v United States 15 January 2009
Questioning after
Judges' Rules, Rule 3(b)
Admissibility governed by overarching requirement of fairness:
Shabadine Peart v R (Jamaica) [2006] UKPC 5 (14 February
2006): 17 February 2006
Reasons for, right to be informed of: Saadi v United Kingdom 31 January 2008
Search powers associated with: Virginia v Moore 24 April 2008; Arizona v Gant 22
April 2009
Assisting
Jurisdictional issues: R(Purdy) v Director of Public Prosecutions 1 August 2009
Attempt
Conspiracy: whether there is an offence of attempting to conspire
No such offence: R v Déry 4 December 2006
Mental elements of attempt
Intention to commit an offence which itself includes recklessness: L v R 3
April 2006; R v Saik 4 May 2006
Possession
Mental elements
Queensland law: Tabe v R 11 October 2005
Sexual violation
Mental elements of attempt: L v R 3 April 2006; R v Saik 4 May
2006
Attenuation of causal link
Improperly obtained evidence: R v Wittwer 6 June 2008; Gafgen v Germany 3
July 2008; R v Ogertschnig and Police v Chadwick 26 October 2008
Australian discretions to exclude evidence
Multiplicity at common law: Tofilau v R 3 September 2007
Multiplicity under uniform Evidence Acts: Em v R 4 October 2007
Autrefois acquit
Hypothetical issue of, on appeal: AJS v R 15 June 2007
Implications of acquittal for hung counts: Yeager v United States 19 June 2009
Baigent's Case
Compensation for breach of rights: Attorney-General of Trinidad and Tobago v
Ramanoop: 30 March 2005; Brown v Attorney-General: 6 March 2005
Bail
Compared with right to challenge lawfulness of detention: McKay v United
Kingdom 5 October 2006
Inherent jurisdiction to grant, even where charge not laid: Zaoui v A-G 25
November 2004
Reverse onus on applicant to "satisfy" court, evidential only: O v Crown Court at
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Harrow 31 July 2006
Bailment
Police as bailees of necessity
Inventory search after accident: Ngan v R 13 December 2007
Balance of probabilities
Real risk of loss of chance of acquittal is lesser standard than balance of
probabilities: Chamberlains v Lai 11 September 2006
Reverse onus of proof
Breach of right to be presumed innocent: Hansen v R 20 February 2007; R v
Chargot Ltd 12 December 2008
Standard doesn't shift with seriousness of issue: Sharma v DPP and others
(Trinidad and Tobago) 11 December 2006; Z v Dental Complaints Assessment
Committee 25 July 2008; R v LTH 12 September 2008; FH v McDougall 17
October 2008
Balancing of probative value against prejudicial effect
Bad character evidence wrongly admitted: M v R 20 July 2008
Balancing of rights
Arbitrary detention: R v Clayton 9 July 2007
Fair trial, absolute right, inconsistent with balancing: R v Davis 19 June 2008;
Gafgen v Germany 3 July 2008
Freedom of expression, and privacy: Brooker v R 4 May 2007
Public policy exclusion
German balancing likened to other jurisdictions: Gafgen v Germany 3 July
2008
Public debate over admissibility decision: TVNZ v Rogers 8 August 2006
and Rogers v TVNZ (SC) 19 November 2007
Rights associated with right to a fair trial
Absolute nature of right to fair trial: Grant v R (Jamaica) 20 January
2006; Condon v R 24 August 2006
Right to silence before trial: R v Singh 2 November 2007
Two balancings: balancing for breach and balancing for admissibility: R v Singh 2
November 2007
Basis for alleged liability
Change of allegation during trial: R v Taufahema 22 March 2007
Bayes' Theorem
Alcohol level: Gibson v R 18 April 2008
DNA evidence: Brown v Attorney-General: 6 March 2005
LCN DNA analysis: R v Hoey 2 January 2008
Propensity (similar fact) evidence and logic
Australia: rule in Pfennig: HML v R 26 April 2008
My observations: 26 January 2007
Benefit obtained from commission of offence
Confiscation, proceeds of crime: R v May and R v Green and CPS v Jennings 16
May 2008; R v Islam 15 June 2009
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Bestiality
Wrongful inclusion of count, whether proviso applicable: Bounds v R 28 July 2006
"Beyond reasonable doubt"
Canada: R v Griffin 18 June 2009; R v Layton 24 July 2009
Directing juries on the standard of proof: R v Wanhalla 25 August 2006; R v JHS 1
June 2008; R v Layton 24 July 2009
NSW jury study: 31 October 2008
Bias
Actual or perceived: R v Secretary of State for the Home Department, ex parte AlHasan 22 February 2005; Antoun v R [2006] HCA 2 (8 February 2006) 9
February 2006; ); Martin v United Kingdom [2006] ECHR 890 30 October 2006;
Young v United Kingdom 19 January 2007; R v Teskey 12 June 2007; Boyle v
United Kingdom 18 January 2008; Helow v Secretary of State for the Home
Department 23 October 2008; Olujic v Croatia 6 February 2009; Saxmere Co Ltd v
Wool Board Disestablishment Co Ltd 7 July 2009
Judicial: Mugesera v Canada (Minister of Citizenship and Immigration) 25 August 2005;
R v Abdroikof 18 October 2007; Helow v Secretary of State for the Home Department 23
October 2008; Olujic v Croatia 6 February 2009; Saxmere Co Ltd v Wool Board
Disestablishment Co Ltd 7 July 2009
Juror
Peremptory challenges
Erroneous refusal to allow peremptory challenge did not raise fair trial
concern: Rivera v Illinois 2 April 2009
Bill of Rights, New Zealand
Legislation to be given meaning consistent with rights where that can be done, s 6:
Begum v Denbigh High School 23 March 2006; Hansen v R 20 February 2007
Reasonable limits, s 5: Begum v Denbigh High School 23 March 2006; Hansen v R 20
February 2007
Black market
Benefit obtained from offending: R v Islam 15 June 2009
Book review
Scalia and Garner, "Making Your Case: The Art of Persuading Judges" (2008) 8 June
2008
Boswell, James
Dr Johnson on judges, lawyers and their spare time: noted 28 September 2008
Breach of rights, damages as remedy for
Breach of right to fair hearing
Extradition, risk of unfairness in foreign court: Moloney v New Zealand
[2006] FCA 438 1 May 2006 and 3 May 2006, appeal allowed: New
Zealand v Moloney 5 October 2006
Relevance of damages awards in other jurisdictions: R v Secretary of State for the
Home Department, ex parte Greenfield 21 February 2005
Vindication by declaration of court, not by compensation: Whitfield and others
v United Kingdom: 13 April 2005; Young v United Kingdom 19 January 2007
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Breach of right to be treated with dignity: Taunoa v Attorney General 3 September
2007
Breach of right to trial without undue delay: Boolell v The State (Mauritius) [2006]
UKPC 46 (18 October 2006); Spiers v Ruddy (Scotland) 21 December 2007
Breath and blood alcohol driving offences
Compliance with testing procedures: Aylwin v Police 23 December 2008
Browne v Dunn, rule in
Duty to put case
Whether failure to put case affected fairness: MWJ v R 12 December 2005;
R v Hillier 23 March 2007 (per Callinan J para 65)
Failure to put subsidiary defence of absence of mens rea: CMT v R 13 June 2008
Statutory rule: Aylwin v Police 23 December 2008
Breach of rights
Fair hearing
Extradition, risk of unfair trial: Moloney v New Zealand [2006] FCA 438 1
May 2006 and 3 May 2006, appeal allowed: New Zealand v Moloney 5
October 2006
Representation by counsel, breach of right to: Condon v R 24 August 2006
Proof of absence of torture, on balance of probabilities: A v Secretary of State
for the Home Department 9 December 2005
Reverse onus provisions
Bail, evidential onus on applicant: O v Crown Court at Harrow 31 July 2006;
Leach v R 8 February 2007
Presumption of purpose of supply: R v Siloata (CA) 25 August 2004; R v Hansen
(CA) 19 September 2005; Begum v Denbigh High School 23 March 2006;
Hansen v R 20 February 2007
Presumptions of law must be reasonable and not arbitrary: A-G's Reference (No 4 of
2002); Sheldrake v DPP 15 October 2004; Hansen v R 20 February 2007
Terrorism, reverse onus, raise reasonable doubt: A-G's Reference (No 4 of 2002);
Sheldrake v DPP 15 October 2004
Tripartite direction: R v JHS 1 June 2008
Burden of proof
Admissibility of evidence
Application under s 344A fallaciously likened to civil application for review:
R v C 6 September 2004
Evidential burden and legal burden: R v G 5 March 2009
Burrows QC, Professor John
Reasons for doing legal research: Norris v US 14 March 2008
Buyer
Liability as party to sale of drugs: Abuelhawa v United States 29 May 2009
Call witness, failure to
Defence counsel error: Muirhead v R 4 August 2008
Causation
Attenuation of link: R v Wittwer 6 June 2008; R v Ogertschnig and Police v Chadwick
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26 October 2008
Deception, obtaining by: Norris v US 14 March 2008
Defraud, conspiracy to: Norris v US 14 March 2008
Inducement causing confession: S v Police 16 March 2006
Principal or secondary liability: R v Kennedy 19 October 2007
Caution
Fairness, police not correcting accused's misconception of admissibility: Em v R 4
October 2007; no statutory protection: Carr v Western Australia 25 October 2007
Judicial direction on need for caution in respect of unsavoury witness: R v Khela and
R v Smith 27 January 2009
Cell-mate confession
Admissibility of improperly obtained, in cross-examination: Kansas v Ventris 4 May
2009
Challenge to prospective juror
Peremptory challenge
Defence access to previous convictions: R v King and Stevens 14 April
2008
Change of course by prosecution
Basis for liability changed during trial: R v Taufahema 22 March 2007
Changing perception of human rights laws: Bowe v R (Bahamas) 13 March 2006
Character evidence
Bad character evidence
Accused relying on own bad character: R v Bonisteel [2008] BCCA 344 11
September 2008
Effect on jury
English study: R v Becouarn 5 August 2005
Evidence Bill: 23 May 2005
Fair trial considerations: DS v HM Advocate 24 May 2007; M v R 20 July 2008
Good character evidence
Failure to refer to good character
Direction should be given even where accused’s defence involves
revealing some bad conduct: DPP v Varlack 4 December 2008
Errors of counsel caused omission to refer to good character:
Muirhead v R 4 August 2008
Fairness to accused is separate from the weight of the evidence:
Gilbert v R (Jamaica) 29 March 2006
Focus on effect of errors, not on degree of error: Teeluck v The
State (Trinidad and Tobago) 1 April 2005; Daniel v The State
(Trinidad and Tobago) (18 June 2007)
Not a miscarriage of justice in the circumstances: Brown v R (Jamaica)
21 April 2005; Gilbert v R (Jamaica) 29 March 2006
Charged
When a person is “charged” with an offence
Right to trial within a reasonable time: Burns v HM Advocate 19 December
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2008
Charge formulation
Prosecutor's role and judge's role: Ayles v R 29 February 2008
Child sexual abuse, images of
Whether trial unfair because of erroneous inclusion of count of possession of
images of bestiality: Bounds v R 28 July 2006
Choice
Consent
Mental impairment: R v C 29 July 2009
Christchurch Civic Creche case
The trial of Peter Ellis and the accused's right to a fair trial: 28 June 2006
Circumstances
Mens rea, knowledge of circumstances: Flores-Figueroa v United States 5 May 2009
Circumstantial evidence
Inference supporting innocence
Not to be viewed in isolation: R v Hillier 23 March 2007
Similar facts
Acquittal of accusation based on: R v Perrier 14 October 2004
Citation
Decisions of foreign courts: 28 September 2008
Civil claim in tort
International law jurisdiction
State immunity extends to torture committed in foreign country by its
officials: Jones v Saudi Arabia 15 June 2006
Claim of right
Meaning in theft offences: Hayes v R 15 February 2008
Classification of offending
Aggravation of present offending by category of previous offending: Chambers v
Untied States 14 January 2009
Class of drug
Sentencing
Distinguishing between drugs of same class: Adams v R 24 April 2008
Cocaine
Supply of, likely to seriously endanger the health of the end user: Gedeon v
Commissioner NSW Crime Commission 4 September 2008
Co-conspirators exception to hearsay rule
Threshold for admissibility: Jiang v R 5 July 2007
Coercion
Custody, effect of: Montejo v Louisiana 28 May 2009
Whether statutory defence leaves room for common law defence of duress of
circumstances (necessity): R v Hasan 18 March 2005
Cogency of evidence
Balancing of competing interests in public policy discretion
Cogency on both sides of the balance: Simmons v R (Bahamas) 4 April 2006
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Balance of probabilities and seriousness of consequences of decision: Z v Dental
Complaints Assessment Committee 25 July 2008
Collateral evidence rule
Creditworthiness exception: Nicholls v R 11 February 2005
Collateral purpose
Abuse of process: PNJ v R 11 February 2009
Collateral issues
Management of in cut-throat trials where propensity evidence admissible: Jones v R
30 April 2009
Comity
Bench and bar: Saxmere Co Ltd v Wool Board Disestablishment Co Ltd 7 July 2009
Internal law, breach of Geneva Convention
Fundamental justice, disclosure obligation: Canada v Khadr 27 May 2008
Commencement of proceedings
Indictment, when are proceedings commenced on: The State v Boyce (Trinidad and
Tobago) 23 January 2006
Comment by judge
Accused's silence at trial: R v Becouarn 5 August 2005; Pitman v The State
(Trinidad and Tobago) 4 March 2008
Distinguished from direction to jury: Mahmood v Western Australia 1 February
2008
Common law
Detention, road block: R v Clayton 9 July 2007
Evidence Bill, and: 26 May 2005
Fairness discretion
Australian common law: Tofilau v R 3 September 2007; Em v R 4 October
2007
Whether different from Shaheed balancing: R v Pedersen 29 November 2004
Inherent jurisdiction
Bail may be granted pursuant to inherent procedural jurisdiction without
there being a need for a charge to have been laid: Zaoui v A-G 25
November 2004
Police powers
Inventory search, bailees of necessity: Ngan v R 13 December 2007
Right to privacy
Common law right
May be subject to balancing, eg against right to open justice: Re S
(a child) 1 November 2004
Common purpose
Extended common purpose: R v Taufahema 22 March 2007; R v Rahman 3 July
2008; R v Keenan 2 February 2009; Jackson v R (Jamaica) 10 July 2009
Secondary liability, state of mind: Clayton v R 18 December 2006; R v Rahman 3
July 2008; Jackson v R (Jamaica) 10 July 2009
Compellability
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Spouse not compellable
Common law rule compared with hearsay rule: R v Couture 19 June 2007
Compensation
Breach of rights: Attorney-General of Trinidad and Tobago v Ramanoop: 30 March 2005;
Brown v Attorney-General: 6 March 2005; Takitota v. The Attorney General & Ors
(Bahamas) 20 March 2009
Imprisonment
Acquittal at retrial: comment on David Bain’s retrial: 8 June 2009
Sentence
Reparation: New Zealand law: Davies v Police 25 May 2009
Competence
Witness, spouse as at common law: R v Couture 19 June 2007
Complaint, recent
Admissibility in sex cases as prior consistent statement: R v Barlien 8 July 2008, and
also an afterthought mentioning R v S 19 July 2008; R v Stewart 23 October
2008
Conduct of counsel
Defence errors at trial
Agreement to erroneous procedure, whether obstacle to appeal: R v Gately
7 December 2007
"substantial" miscarriage of justice: Sungsuwan v R 26 August 2005; Nudd
v R 9 March 2006; need for error to affect substantial rights: Knowles v
Mirzayance 26 March 2009
Duty to put the case
Need not call evidence to support allegations: Ebanks v R (Cayman Is) 28
March 2006
Improper conduct by prosecuting counsel: Huggins v The State (Trinidad and
Tobago) 30 June 2008
Instruction from client that he will not give evidence should be in writing: Ebanks
v R (Cayman Is) 28 March 2006
Conduct of defence
Self-represented accused
Mental disorder causing delusion: Cumming v R 16 May 2008
Confession
Admissibility
Arrest, questioning after
Judges' Rules, Rule 3(b)
Admissibility governed by overarching requirement of fairness:
Shabadine Peart v R (Jamaica) [2006] UKPC 5 (14 February
2006): 17 February 2006; Williams v R (Jamaica) 26 April
2006
Inducement causing confession: S v Police 16 March 2006
Oppression
Police undercover operation
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Not oppression on facts: R v Bonisteel [2008] BCCA 344 11
September 2008
Public debate over: TVNZ v Rogers 8 August 2006 and Rogers v TVNZ (SC)
19 November 2007
Voluntariness
Fairness, relationship to voluntariness
Fairness as overarching requirement: Shabadine Peart v R
(Jamaica) [2006] UKPC 5 (14 February 2006): 17 February
2006; Williams v R (Jamaica) 26 April 2006
Issue may be left to jury: R v Mushtaq 22 April 2005; Wizzard v R
(Jamaica) 6 April 2007; Charles v R (Saint Vincent and the
Grenadines) 20 July 2007
Delay in bringing accused to court: Corley v United States 7 April 2009
Exculpatory parts admissible as proof of their truth: Mule v R 13 September 2005
Reliance on exculpatory parts not resulting in trial unfairness: Simmons v
R (Bahamas) 4 April 2006
False confession
Custody, unreasonable delay in bringing suspect to court: Corley v United
States 7 April 2009
Tendency to make, not subject for expert opinion: R v Bonisteel [2008] BCCA
344 11 September 2008
Hearsay confessions: draft paper by me: 28 May 2007; R v Couture 19 June 2007
Hearsay rule
Exception, use of confession of one accused as evidence against co- accused:
R v Hayter 7 February 2005; Persad v The State (Trinidad and Tobago)
25 July 2007
Publication of inadmissible confession: Rogers v TVNZ (SC) 19 November 2007
Public information, confession as: Rogers v TVNZ (SC) 19 November 2007
Conflict of interests
Balancing of competing interests
Role of precedent: R v F 23 January 2005
Fairness: Individual v State interests: Hamdi v Rumsfeld 21 September 2004
Confidentiality
Refugee status, application for may be disclosed to police: Attorney General v X
23 June 2008
Confiscation
Proceeds of Crime
Benefit obtained by offender: R v May and R v Green and CPS v Jennings 16
May 2008; R v Islam 15 June 2009
Confrontation
Right to confront accuser
Equality of arms
ECHR: Olujic v Croatia 6 February 2009
USA: Sixth Amendment: Danforth v Minnesota 21 February 2008; R v
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Davis 19 June 2008; Giles v California 27 June 2008
Consent
Choice
Mental impairment: R v C 29 July 2009
Consequences
Standard of proof does not change with seriousness of consequences: In re B
(Children) and In re Doherty 12 June 2008; Z v Dental Complaints Assessment
Committee 25 July 2008
Conspiracy
Attempt to conspire: whether such an offence exists
No such offence: R v Déry 4 December 2006
Mental elements
In UK, statutory conspiracy: R v Saik 4 May 2006
Multiple intentions: DPP v Hurnam (Mauritius) 26 April 2007
To defraud: by price fixing Norris v US 14 March 2008
Contamination of evidence
Risks with LCN DNA analysis: R v Hoey 2 January 2008
Conviction
Finality
Leave to appeal out of time: Jimenez v Quarterman 14 January 2009
Correction of judgment
Jurisdiction
Implied power non-existent: principle of finality: Burrell v R 1 August 2008
Costs
Reduction where law becomes settled: Young v United Kingdom 19 January 2007
Counsel imposed on accused against will
Right to represent self at trial
Limitations must be proportionate: Milosevic v Prosecutor 8 November 2004
Counsel
Agreement to irregular procedure: R v Gately 7 December 2007
Bench, relationship with: Saxmere Co Ltd v Wool Board Disestablishment Co Ltd 7 July
2009
Breach of right to: Condon v R 24 August 2006; Young v United Kingdom 19 January
2007; R v Grant 18 July 2009
Duty to follow instructions: Gonzales v United States 13 May 2008; no obligation to
run hopeless defence: Knowles v Mirzayance 26 March 2009
Duty to raise complaint of error at earliest opportunity: Puckett v United States 26
March 2009
Inexperienced, and procedural unfairness: Bernard v The State (Trinidad and
Tobago) 11 May 2007
Negligence liability: D'Orta-Ekenaike v Victoria Legal Aid 14 March 2005; Lai v
Chamberlains 11 March 2005, extended to criminal cases in Chamberlains v
Lai 11 September 2006
Prosecutor’s duties: Stewart v R 28 May 2009
Page 498

Mathias

Criminal Law Developments in Leading Appellate Courts

Waiver of right to
mentally disordered defendant: Indiana v Edwards 23 June
2008
Post-indictment interrogation: Montejo v Louisiana 28 May 2009
Court appointed counsel
Right to represent self at trial
Limitations must be proportionate: Milosevic v Prosecutor 8 November 2004
Court Martial
Fairness: Martin v United Kingdom [2006] ECHR 890 30 October 2006
Court records
Search of: Rogers v TVNZ (SC) 19 November 2007
Creditworthiness
Exception to collateral evidence rule: Nicholls v R 11 February 2005
Impeaching, with witness's previous statement: R v Henry 16 December 2005
Prior statement of witness as hearsay: R v Dinardo 10 May 2008
Crimes against humanity
Disclosure of information in application for refugee status: Attorney General v X 23
June 2008
Jurisdiction in relation to: Attorney General v X 23 June 2008
Criminal law
Functions of, compared to civil law: Ashley v Chief Constable of Surrey Police 25
April 2008
Criminal liability
Criminal proceedings, when proceedings are criminal: Young v United Kingdom 19
January 2007
Scope, and the need for sufficient risk of harm: R v Déry 4 December 2006
Criminal negligence
Manslaughter: R v JF 3 November 2008
Criminal proceedings
Determining when proceedings are criminal: Young v United Kingdom 19 January
2007
Criminal Proceeds recovery
Standard of proof: R v Briggs-Price 2 May 2009
Cross-examination
Duty to cross-examine on relevant issues: Aylwin v Police 23 December 2008
Inadmissible evidence in answer
Robust questioning, "slugfest", no miscarriage of justice: Thompson v R
[2006] SCNZ 3 (15 February 2006): 15 February 2006
On inadmissible confession: Kansas v Ventris 4 May 2009
Preliminary hearing, at: R v Bjelland 29 July 2009
Right to cross-examine
Admission of hearsay statements
Fairness an absolute right: Al-Khawaja and Tahery v United Kingdom 27
January 2009
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Expert evidence: Melendez-Dias v Massachusetts 26 June 2009
Preliminary hearing: R v Bjelland 29 July 2009
Ten tips on cross-examination: 15 February 2006
Crowd control
Liberty, balancing of rights: Austin v Commissioner of Police for the Metropolis 29
January 2009
Cultivation of cannabis
Inference of participation: R v Jackson 10 December 2007
Cut-throat trials
Accused blaming co-accused
Admissibility of propensity evidence of co-accused: Jones v R 30 April 2009.
Damages
Breach of right to fair hearing
Compensation as remedy: Attorney-General of Trinidad and Tobago v
Ramanoop: 30 March 2005; Brown v Attorney-General: 6 March 2005;
Taunoa v Attorney General 3 September 2007
Damages awarded by European Court: Whitfield and others v United Kingdom: 13
April 2005
Relevance of damages awards in other jurisdictions: R v Secretary of State for the
Home Department, ex parte Greenfield 21 February 2005; Taunoa v Attorney
General 3 September 2007
Unlawful detention
Compensation tapering: Takitota v. The Attorney General & Ors (Bahamas) 20
March 2009
Vindication by declaration of court, not by compensation: Whitfield and others v
United Kingdom 13 April 2005; Taunoa v Attorney General 3 September
2007; Boyle v United Kingdom 18 January 2008
Dangerous driving causing death
Elements: actus reus and mens rea: R v Beatty 25 February 2008
Manslaughter, distinguished from: Brown v R (Jamaica) 21 April 2005
Date of commission of offence
Elements of offence, whether include date: WGC v R 17 December 2007
Dealing in drugs
Sentencing guidelines for Class A
Methamphetamine: R v Arthur (and note on update in R v Fatu) 28 March
2005
Sentencing, harm caused
Distinguishing between drugs of same class: Adams v R 24 April 2008
Death penalty
Extreme and exceptional murders: Trimmington v R (St Vincent and the Grenadines)
29 June 2009
Deception, obtaining by
Causation and: Norris v US 14 March 2008
Conspiracy to: Norris v US 14 March 2008
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Dishonesty and: Norris v US 14 March 2008
Decision to prosecute
Access to information about how discretion is exercised: R(Purdy) v Director of Public
Prosecutions 1 August 2009
Deemed
Deemed to be an acquittal: R v Taylor 18 December 2008
De facto doctrine
Jury impanelling procedure not followed: DPP v Penn (Virgin Islands) 13 May 2008
Defence
Common law
Escaping , inhumane conditions of detention not defence: Behrooz v
Secretary of the Department of Immigration 16 September 2004
Disclosure of prospective juror's criminal history to: R v King and Stevens 14
April 2008
Hopeless defence, no obligation to run: Knowles v Mirzayance 26 March 2009
Deference
Appellate court in sentencing cases: R v LM 4 June 2008
Defraud, conspiracy to
Price fixing agreements: Norris v US 14 March 2008
Degrading treatment
Right not to be subjected to inhuman or degrading treatment
Absolute right: R v Secretary of State for the Home Department, ex parte
Adam 7 November 2005
Threshold for breach: Wainwright v UK [2006] ECHR 807 2 October 2006
Delay
Breach of right to trial without undue delay: Boolell v The State (Mauritius)
[2006] UKPC 46 (18 October 2006); Spiers v Ruddy (Scotland) 21 December
2007; Burns v HM Advocate 19 December 2008; Olujic v Croatia 6 February
2009; (appeal delay:) Elaheebocus v The State of Mauritius (Mauritius) [2009]
UKPC 5 2 March 2009; Vermont v Brillon 10 March 2009; Williams v R 15 May
2009; R v Godin 5 June 2009
Bringing accused before a court, delay in: Corley v United States 7 April 2009
Challenge to lawfulness of detention: McKay v United Kingdom 5 October 2006
Confiscation proceedings: Bullen and Soneji v United Kingdom 12 January 2009
Disclosure delayed: R v Bjelland 29 July 2009
Historical charges
Warning to jury about dangers in accepting complainant's evidence: Moloney
v New Zealand [2006] FCA 438 1 May 2006 and 3 May 2006, appeal allowed:
New Zealand v Moloney 5 October 2006
Prejudice, nature of: R v Godin 5 June 2009
Procedural delay: Bullen and Soneji v United Kingdom 12 January 2009
Reasons for decision in judge-alone trial, delay in giving: R v Teskey 12 June 2007
Remedy for undue delay: Spiers v Ruddy (Scotland) 21 December 2007; Elaheebocus v
The State of Mauritius (Mauritius) [2009] UKPC 5 2 March 2009; Williams v R 15 May
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2009
Risk of unfairness through loss of evidence: R v Edwards 21 May 2009
Sentence, delay due to court process: DPP v Hurnam (Mauritius) 26 April 2007
Unfair trial, not necessary to establish breach of right to trial without undue delay:
Boolell v The State (Mauritius) [2006] UKPC 46 (18 October 2006)
Demonstration in court
Prejudicial effect exceeding probative value
Accused made to wear balaclava in witness box: Evans v R 20 December
2007
Derogation from rights
Challenge to subordinate legislation derogating from right not to be detained
Proportionality: A v Secretary of State for the Home Department 17 December
2004
Detention
Arbitrary, road block: R v Clayton 9 July 2007
Alcohol-related driver testing, during: Aylwin v Police 23 December 2008
Challenge to lawfulness, before bail application: McKay v United Kingdom 5
October 2006
Inhumane conditions of
Escaping, conditions no defence: Behrooz v Secretary of the Department of
Immigration 16 September 2004
Justified limitation on right not to be arbitrarily detained: R v Clayton 9 July 2007
Lawfulness and parole determinations: R(Black) v Secretary of State for Justice 22
January 2009
Lawfulness of, not affected by breach of right to be informed promptly of reasons
for: Saadi v United Kingdom 31 January 2008
Police questioning: R v Grant 18 July 2009, R v Suberu 18 July 2009
Reasons for detention, right to be informed of: Saadi v United Kingdom 31 January
2008
Right not to be detained
Challenge to subordinate legislation derogating from right
Proportionality: A v Secretary of State for the Home Department 17
December 2004
Devlin, Lord
Trial by Jury: AK v Western Australia 27 March 2008
Dignity
Basis of all rights: Brooker v R 4 May 2007
Breach of right to be treated with: Taunoa v Attorney General 3 September 2007
Directed verdict
No power to direct a guilty verdict
Jury "apply" law to facts
Conscience of jury is important constitutional check on executive
power: R v Wang 14 February 2005; R v Wanhalla 25 August 2006; R v
Krieger 26 October 2006
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Direction to jury
Distinguished from comment: Mahmood v Western Australia 1 February 2008
Directory requirement
Time limits, compared to mandatory requirements: Bullen and Soneji v United
Kingdom 12 January 2008
Disability, Mental
Conduct of defence by self-represented accused: Cumming v R 16 May 2008
Discharge of jury
Decision whether to discharge after prejudicial information disclosed: Mitcham v R
(Saint Christopher and Nevis) [2008] UKPC 7 16 March 2009
Discharge prior to trial
Deemed to be an acquittal: R v Taylor 18 December 2008
Disciplinary proceedings
Civil nature: Z v Dental Complaints Assessment Committee 25 July 2008
Criminal nature: Young v United Kingdom 19 January 2007
Disclosure
Control orders, anti-terrorist legislation: Secretary of State for the Home Department v
AF 11 June 2009
Criminal history of prospective jurors, disclosure to defence: R v King and
Stevens 14 April 2008
Disciplinary proceedings against witness: R v McNeil 20 January 2009
Fundamental justice: Canada v Khadr 27 May 2008
Legislation: McDonald v HM Advocate 21 October 2008; HM Advocate v Murtagh 10
August 2009
Military tribunals: Hamdan v Rumsfeld 30 June 2006
Police to Crown: R v McNeil 20 January 2009
Parole hearings: Roberts v Parole Board 11 July 2005
Procedural unfairness: Bernard v The State (Trinidad and Tobago) 11 May 2007; R v
Bjelland 29 July 2009
Specially Appointed Advocate procedure
Appeals, at: Botmeh and Alami v United Kingdom 8 June 2007; Secretary of State
for the Home Department v AF 11 June 2009
Third party: R v McNeil 20 January 2009
Remedies for late disclosure: R v Bjelland 29 July 2009
Witnesses
Convictions: HM Advocate v Murtagh 10 August 2009
Diversion and warnings: HM Advocate v Murtagh 10 August 2009
Discretion
Issue estoppel: rule or discretion: R v Majalingan 15 November 2008
Meaning of: Rajamani v R 24 August 2007; Wong v R 21 April 2008
Prosecution, discretion to commence
Access to information on criteria: R(Purdy) v Director of Public Prosecutions 1
August 2009
Sentencing
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Manifestly inadequate: Carroll v R 21 April 2009
Three common law discretions in Australia: Tofilau v R 3 September 2007; cf statute:
Em v R 4 October 2007
Dishonestly
Deception and: Norris v US 14 March 2008
Meaning in theft offences: Hayes v R 15 February 2008
Disorderly behaviour
Actus reus: Brooker v R 4 May 2007
Disrepute
Administration of justice being brought into
Abuse of process: PNJ v R 11 February 2009
Dissenting judgments
Adherence to earlier dissenting opinion: Young v UK 19 January 2007; Oregon v Ice
16 January 2009; Kansas v Ventris 4 May 2009; R v Craig 3 June 2009
DNA evidence
LCN DNA technique: acceptability questioned: R v Hoey 2 January 2008
Retention of records: S and Marper v United Kingdom 8 December 2008
Whether DNA evidence would have been of any value: Brown v Attorney- General:
6 March 2005
Dock, statement from the
Failure to advise defendant of significance of: Muirhead v R 4 August 2008
Dog, search with assistance of sniffer dog
Drugs: R v Kang-Brown and R v AM both 28 April 2008
Double jeopardy
Deemed to be acquitted: R v Taylor 18 December 2008
Disciplinary proceedings after criminal prosecution: Z v Dental Complaints
Assessment Committee 25 July 2008
Due process: The State v Boyce (Trinidad and Tobago) 23 January 2006
Hypothetical issues of, should not be ruled on by appellate court: AJS v R 15 June
2007
Issue necessarily determined: Yeager v United States 19 June 2009
No-verdicts, no implications: Yeager v United States 19 June 2009
Driving with excess alcohol
Presumption of level
Rebuttable in Canada R v Gibson 18 April 2008
Drugs
Administering: R v Kennedy 19 October 2007
Buyer, liability of as party to sale: Abuelhawa v United States 29 May 2009
Presumption of purpose of supply
Jury must be unanimous on whether or not accused has proved absence of
purpose, otherwise jury is hung: Siloata v R (SC): 17 December 2004; R v
Hansen (CA) 19 September 2005; Hansen v R (SC) 20 February 2007
Sentencing
Guideline judgments
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Dealing in Class A: R v Arthur 28 March 2005
Distinguishing between harm caused by drugs in same class: Adams v R 24
April 2008
Supply Return to owner: R v Adams 17 and 30 November 2004
Duress of circumstances
Common law defence
Extent of survival in view of statutory defence of coercion: R v Hasan 18
March 2005
Duties of defence counsel
Decisions at trial, consultation with client: Gonzales v United States 13 May 2008
Put case: CMT v R 13 June 2008
Duties of prosecution counsel
Disclosure: R v McNeil 20 January 2009
Smith v R (Jamaica) 27 June 2008; Huggins v The State (Trinidad and Tobago) 30
June 2008
Dworkin, Ronald
Fairness: Derogation in Hamdi v Rumsfeld: 21 September 2004
Elements of offence
Date of alleged commission: WGC v R 17 December 2007
Ellis, Peter
Christchurch Civic Creche case; the accused's right to a fair trial: 28 June 2006
Equality of arms
Access to witnesses
Defence witnesses in custody under interrogation, not available: USA v
Moussaoui: 14 September 2004
Calling defence witnesses, refusal to permit
ECHR: Olujic v Croatia 6 February 2009
Expert evidence
Whether DNA test would have been of any value: Brown v Attorney-General: 6
March 2005
Specially Appointed Advocate procedure
Military tribunals: Hamdan v Rumsfeld 30 June 2006
Parole hearings: Roberts v Parole Board 11 July 2005
Error of law
Mens rea amd mistake of law or fact: R v Tang 28 August 2008
Mixed fact and law, still error of law: The State v Boyce (Trinidad and Tobago) 23
January 2006
Estoppel, issue
Criminal law, place of in: R v Majalingan 15 November 2008
Evans, Jim
Article on rights: Attorney-General of Trinidad and Tobago v Ramanoop: 30 March
2005
Evidence
Evidence Act 2006[NZ] (see also, Evidence Bill)
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Eye witness identification
Prior statement of eyewitness and s 35: R v Barlien 8 July 2008, and also
an afterthought mentioning R v S 19 July 2008
Hearsay rule
Exceptions
Co-conspirators rule: Jiang v R 5 July 2007
Observations by me on s 8, the general discretion to exclude evidence where
its probative value is exceeded by its prejudicial effect: 22 June 2007
Observations by me on advising clients whether to give police statements: 11
January 2007
Observations by me on hearsay provisions: 3 January 2007
Observations by me on improperly obtained evidence provisions: 23 August
2007; Tofilau v R 3 September 2007
Prior statement of witness, admissibility: s 35: R v Stirling 20 March 2008;
prior consistent statements under s 35: R v Barlien 8 July 2008, and also
an afterthought mentioning R v S 19 July 2008; R v Stewart 23 October
2008
Res gestae, prior consistent statements under s 35: R v Barlien 8 July 2008
Evidence Bill: 21-26 May 2005
Inadmissible
Cross-examination resulting in inadmissible answers: Thompson v R [2006]
SCNZ 3 (15 February 2006): 15 February 2006
Whether causing substantial miscarriage of justice: Bounds v R 28 July 2006
Torture, obtained by
Use in proceedings: A and others v Secretary of State for the Home Department
(CA) 11 August 2004
Evidence Bill: (with some updating re Evidence Act 2006) 21-26 May 2005, Propensity
evidence: 2 March 2006
Exclusionary rule in United States
Balancing of deterrence against cost of exclusion to justice system
Unreasonable search: Herring v US 15 January 2009
Exculpatory statement to police
Directions on: R v Rojas and R v Illes 25 October 2008
Executive decisions
Right to natural justice
Parole determination
Art 5 ECHR: R(Black) v Secretary of State for Justice 22 January 2009
Expert opinion
False confessions
Expert opinion inadmissible – common knowledge: R v Bonisteel [2008]
BCCA 344 11 September 2008
LCN DNA analysis, acceptance of in scientific community: R v Hoey 2 January
2008
Extradition
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Appeals
Time limits for filing and serving within UK: Mucelli v Govt of Albania 23
January 2009
Double criminality requirement: Norris v US 14 March 2008
Disclosure of information in application for refugee status: Attorney General v X 23
June 2008
Prosecution indication of benefit of co-operation, not abuse of process: Mckinnon v
USA 30 July 2008
Unfair trial
Risk of, in foreign jurisdiction: Moloney v New Zealand [2006] FCA 438 1
May 2006 and 3 May 2006, appeal allowed: New Zealand v Moloney 5
October 2006; Gomes v Trinidad and Tobago 1 May 2009
Extraterritoriality
Habeas corpus, United States Constitution: Boumediene v Bush 13 June 2008
New Zealand's provisions: Attorney General v X 23 June 2008
Purpose of supply outside territory: Seymour v R (Bermuda) 9 November 2007
Eyewitness
Identification: Edwards v R (Jamaica) 26 April 2006; Charles v R (Saint Vincent
and the Grenadines) 20 July 2007
Exculpatory parts of confession admissible as proof of their truth: Mule v R 13 September
2005
Expert evidence
DNA evidence
Failure to obtain
Whether it would have been of any value: Brown v Attorney-General: 6
March 2005
Fingerprint evidence
Peer review: R v Carter 27 January 2006; Melendez-Dias v Massachusetts 26 June
2009
Foundation in evidence in case: R v Gibson 18 April 2008
Hypnotism and reliability: R v Trochym 2 February 2007
Peer review
Fingerprint evidence: R v Carter 27 January 2006
Qualifications and experience
Paper qualifications not sole determinant: The State v Boyce (Trinidad and
Tobago) 23 January 2006
Reliability of: R v Trochym 2 February 2007; R v Gibson 18 April 2008; Melendez-Dias v
Massachusetts 26 June 2009
Extra-territorial
Application of rights: re Application by Saddam Hussein 17 March 2006
Jurisdiction: re Application by Saddam Hussein 17 March 2006; R v Hape 11 June
2007; Canada v Khadr 27 May 2008
Eye witness identification
Admissibility of witness's prior consistent statement, s 35 Evidence Act 2006[NZ]: R
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v Barlien 8 July 2008, and also an afterthought mentioning R v S 19 July 2008
Facts
Appellate court attitude to fact findings in lower courts: DPP v Collins 20 July 2006;
R v Beaudry 5 February 2007; Dookran v The State (Trinidad and Tobago) 13
March 2007, but compare DPP v Hurnam (Mauritius) 26 April 2007
Correction by superior court of record of own account of facts, jurisdiction,
principle of finality: Burrell v R 1 August 2008
Determination of facts distinguished from exercise of discretion: Rajamani v R 24
August 2007; Wong v R 21 April 2008
In issue, standard of proof
Balance of probabilities: In re B (Children) and In re Doherty 12 June 2008
Fairness
Anonymous prosecution witness: breach of right to fair trial: R v Davis 19 June
2008
Balancing of interests
Fairness absolute: R(Ullah) v Special Adjudicator 3 September 2004; Grant v R
(Jamaica) 20 January 2006; Williams v R (Jamaica) 26 April 2006;
Condon v R 24 August 2006; R v Davis 19 June 2008;
Al-Khawaja and Tahery v United Kingdom 27 January 2009; R v Grant 18
July 2009; R v Harrison 19 July 2009
Liberty: crowd control and fairness: Austin v Commissioner of Police for the
Metropolis 29 January 2009
Basic constitutional criminal law objective: Indiana v Edwards 23 June 2008; R v
Bjelland 29 July 2009
Breach of right to fair hearing
Anonymous prosecution witness: R v Davis 19 June 2008
Bias: Olujic v Croatia 6 February 2009
Contempt of court, publication causing risk of unfair trial, standard of proof:
Solicitor-General v Fairfax New Zealand Ltd 10 October 2008
Counsel, right to, breached: Condon v R 24 August 2006; Young v United
Kingdom 19 January 2007; inexperienced: Bernard v The State
(Trinidad and Tobago) 11 May 2007; R v Grant 18 July 2009
Equality of arms
Disclosure of criminal records of prosecution witnesses: HM Advocate
v Murtagh 10 August 2009
Extradition: Risk of unfairness, in foreign jurisdiction: Moloney v New
Zealand [2006] FCA 438 1 May 2006 and 3 May 2006, appeal allowed:
New Zealand v Moloney 5 October 2006; A v United Kingdom 22 February
2009
Hearsay and fairness: R v Khelawon 15 December 2006; R v Devine 20 June
2008; R v Blackman 27 June 2008
Improper conduct by prosecutor: Huggins v The State (Trinidad and Tobago)
30 June 2008
Partiality of tribunal: Olujic v Croatia 6 February 2009
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Risk of unfair trial in foreign court: Moloney v New Zealand [2006] FCA
438 1 May 2006 and 3 May 2006, appeal allowed: New Zealand v
Moloney 5 October 2006; A v United Kingdom 22 February 2009
Process takes priority over substance: Ebanks v R (Cayman Is) 28 March
2006; Condon v R 24 August 2006; Young v United Kingdom 19
January 2007; Bain v R (New Zealand) 11 May 2007; Charles v R (Saint
Vincent and the Grenadines) 20 July 2007
Relevance of damages awards in other jurisdictions: R v Secretary of State
for the Home Department, ex parte Greenfield 21 February 2005
Representation at trial
Breach of right to representation by counsel: Condon v R 24 August
2006
Errors of counsel
Focus on effect of errors, not on degree of error: Teeluck v The
State (Trinidad and Tobago) 1 April 2005; Sungsuwan v R 26
August 2005; Nudd v R 9 March 2006
Inexperienced counsel: Bernard v The State (Trinidad and Tobago) 11
May 2007
Stay of proceedings to prevent unfair trial: Boolell v The State (Mauritius)
[2006] UKPC 46 (18 October 2006); Gafgen v Germany 3 July 2008
Vindication by declaration of court, not by compensation: Whitfield and
others v United Kingdom: 13 April 2005
Character evidence, and fairness: DS v HM Advocate 24 May 2007; HM Advocate v
Murtagh 10 August 2009
Common law fairness discretion in Australia: Tofilau v R 3 September 2007
Confront accuser, right to and fair trial
ECHR: refusal by tribunal to hear defence witnesses: Olujic v Croatia 6
February 2009
USA: Danforth v Minnesota 21 February 2008
Defence access to witnesses
Conduct of defence
Errors of counsel
"substantial" miscarriage of justice: Sungsuwan v R 26 August
2005
Control orders, anti-terrorist legislation: Secretary of State for the Home
Department v AF 11 June 2009
Prosecution witness’s criminal histories: HM Advocate v Murtagh 10 August
2009
Delay: risk of unfairness: R v Edwards 21 May 2009
Detained witnesses not available: USA v Moussaoui 14 September 2004
DNA test not available at trial, whether it would have had value: Brown v AttorneyGeneral: 6 March 2005
Delay and trial fairness: Spiers v Ruddy (Scotland) 21 December 2007
Derogation from fairness in emergency
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Hamdi v Rumsfeld: 21 September 2004; Hamdan v Rumsfeld 30 June 2006
Differences in meaning of fair trial: Moloney v New Zealand [2006] FCA 438 1 May
2006 and 3 May 2006, appeal allowed: New Zealand v Moloney 5 October
2006; Bounds v R 28 July 2006
Direction to jury
Lesser included offences: R v Coutts 21 July 2006
Supplementary direction to encourage jury to reach verdict: Gassy v R 14
May 2008
Disclosure
Criminal histories of prosecution witnesses: HM Advocate v Murtagh 10
August 2009
Special advocate procedure
Control orders, anti-terrorist legislation: Secretary of State for the Home
Department v AF 11 June 2009
Detention of terrorist suspects: A v United Kingdom 22 February 2009
Discretion
Australia, common law: Tofilau v R 3 September 2007; cf under uniform
Evidence Acts: Em v R 4 October 2007
Whether different from Shaheed balancing: R v Pedersen 29 November 2004;
Williams v R (Jamaica) 26 April 2006
Errors of counsel at trial
Conduct of defence
Effect of the errors
"substantial" miscarriage of justice: Sungsuwan v R 26 August
2005; Nudd v R 9 March 2006; Ebanks v R (Cayman Is) 28 March
2006
change of tactics by counsel: R v Carter 27 January 2006
Procedural unfairness: Bernard v The State (Trinidad and Tobago) 11
May 2007; Huggins v The State (Trinidad and Tobago) 30 June
2008
Evidence
Fresh evidence: Bain v R (New Zealand) 11 May 2007
Good character evidence
Failure to refer to
Not a miscarriage of justice in the circumstances: Brown v R
(Jamaica) 21 April 2005; Gilbert v R (Jamaica) 29 March 2006
Hearsay, admission of, and fairness: Grant v R (Jamaica) 20 January 2006
Inadmissible, and trial fairness: R v Howse in CA 10 October 2004; Bounds v R
28 July 2006; Bernard v The State (Trinidad and Tobago) 11 May 2007;
Huggins v The State (Trinidad and Tobago) 30 June 2008; Gafgen v
Germany 3 July 2008
Mode of giving evidence by accused
Inherent jurisdiction: R v Camberwell Green Youth Court 31 January
2005
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Evidence Bill: 21-26 May 2005, especially 24 May 2005
R v Khelawon 15 December 2006; R v Blackman 27 June 2008
Fair trial right is procedural, not a basis for reading in defences: R v G 18 June 2008
Habeas corpus: Boumediene v Bush 13 June 2008
Inhuman or degrading treatment, absolute right not to be subjected to
Compared with right to fair trial: R v Secretary of State for the Home
Department, ex parte Adam 7 November 2005
Interpretation of statute to prevent unfairness: R v A 6 October 2004
Jury selection, erroneous refusal to allow peremptory challenge, no fair trial
concern: Rivera v Illinois 2 April 2009
Mentally disordered defendant, self-representation: Indiana v Edwards 23 June
2008
Oral hearing may be required by Parole Board, especially where applicant is
unrepresented: R v Parole Board, ex parte Smith and West: 31 January 2005
Overarching requirement of fairness
Control orders, anti-terrorist legislation: Secretary of State for the Home
Department v AF 11 June 2009
Counsel, breach of right to: Condon v R 24 August 2006
Governing factor for admissibility of voluntary answers after arrest in
breach of Judges' Rules, Rule 3(b): Shabadine Peart v R (Jamaica)
[2006] UKPC 5 (14 February 2006): 17 February 2006; Williams v R
(Jamaica) 26 April 2006; the Ellis case: 28 June 2006
Hearsay and fairness R v Khelawon 15 December 2006; R v Devine 20 June
2008; R v Blackman 27 June 2008
Lesser included offences, whether to direct jury on: R v Coutts 21 July 2006
Policy, public
Fairness and: Spiers v Ruddy (Scotland) 21 December 2007; Gafgen v
Germany 3 July 2008; Salduz v Turkey 3 December 2008
Pragmatism, fairness and jurisdiction: Gibson v USA (The Bahamas) 26 July 2007
Procedural unfairness
Compared with substantive unfairness: R v Howse 23 July 2005; Nudd v R
9 March 2006; Ebanks v R (Cayman Is) 28 March 2006; Simmons v R
(Bahamas) 4 April 2006; Williams v R (Jamaica) 26 April 2006; Condon
v R 24 August 2006; Martin v United Kingdom [2006] ECHR 890 30
October 2006; Bernard v The State (Trinidad and Tobago) 11 May 2007;
Smith v R (Jamaica) 27 June 2008; Huggins v The State (Trinidad and
Tobago) 30 June 2008
Definition of fair trial: R v Bjelland 29 July 2009
Proof of unfairness
Threshold for proof of unfairness: USA v Barnette 27 August 2004; R v
Howse 23 July 2005; Moloney v New Zealand [2006] FCA 438 1 May
2006 and 3 May 2006, appeal allowed: New Zealand v Moloney 5
October 2006; Condon v R 24 August 2006
Public Interest Immunity and fairness: R v De Bruin and R v H 4 October 2004;
Mathias

Criminal Law Developments in Leading Appellate Courts

Page 511

Botmeh and Alami v United Kingdom 8 June 2007
Public policy, fairness: Spiers v Ruddy (Scotland) 21 December 2007; Gafgen v
Germany 3 July 2008; Salduz v Turkey 3 December 2008
Put case, duty to
Rule in Browne v Dunn
Evidence to support case need not be called: Ebanks v R (Cayman Is)
28 March 2006
Whether failure to put case affected fairness: MWJ v R 12 December
2005
Putting the accused on trial, fairness of, compared to fairness of trial: Boolell v The
State (Mauritius) [2006] UKPC 46 (18 October 2006)
Retrial
Whether fair trial still possible: The State v Boyce (Trinidad and Tobago) 23
January 2006
Reverse onus and fairness: Grayson and Barnham v United Kingdom 26 September
2008
Specially Appointed Advocate procedure
Military tribunals: Hamdan v Rumsfeld 30 June 2006
Parole hearings: Roberts v Parole Board 11 July 2005
Statutory interpretation to prevent unfairness: R v A 6 October 2004
Statutory interpretation unable to prevent unintended unfairness, stay of
proceedings: R v Asfaw 22 May 2008
Truth and fairness
Civil trials, comparison with criminal: O'Brien v Chief Constable of South
Wales Police: 5 May 2005
Criminal trials: R v Bjelland 29 July 2009
Waiver of right to fair trial not possible: R v Coutts 21 July 2006; Gomes v Trinidad and
Tobago 1 May 2009
Weight of prosecution evidence, distinct from fairness to accused: Gilbert v R
(Jamaica) 29 March 2006; Simmons v R (Bahamas) 4 April 2006; Williams v R
(Jamaica) 26 April 2006; Condon v R 24 August 2006
Fair-minded observer
Bias, partiality, public confidence: Olujic v Croatia 6 February 2009
Description of qualities of: Helow v Secretary of State for the Home Department 23
October 2008
False confession
Tendency to falsely confess
Expert evidence inadmissible: R v Bonisteel [2008] BCCA 344 11 September
2008
False document
Use of false passport: R v Asfaw 22 May 2008
False memory
Historical charges: Moloney v New Zealand [2006] FCA 438 1 May 2006 and 3 May
2006, appeal allowed: New Zealand v Moloney 5 October 2006
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Filing and serving documents
Time limits in UK extradition appeals: Mucelli v Govt of Albania 23 January 2009
Finality in litigation, principle of
Correction by court of judgment, no implied power: Burrell v R 1 August 2008
Fingerprint evidence
Peer review: R v Carter 27 January 2006
Firearm
"Use" of: R v Steele 23 July 2007
Fitness to plead
Mental disorder
Self-represented accused: Cumming v R 16 May 2008; Indiana v Edwards
23 June 2008
Fixed standards of proof
Balance of probabilities and beyond reasonable doubt: In re B (Children) and In re
Doherty 12 June 2008
Foreign proceedings
Citation of: 28 September 2008
Fairness of
Degrees of unfairness a fallacy,
Threshold for proof of unfairness: USA v Barnette 27 August 2004
Forensic evidence
Reliability: Melendez-Dias v Massachusetts 26 June 2009
Foreseeability
Secondary liability
Extended common purpose: R v Taufahema 22 March 2007
Forfeiture
Benefit derived from offending
Black market values: R v Islam 15 June 2009
Forgery
Definition: Walsh v R 19 December 2006; Li v R 20 December 2008
Formalism
Fairness, Formal requirements, not to be overlooked: Martin v United Kingdom
[2006] ECHR 890 30 October 2006
Jurisdiction, and: Gibson v USA (The Bahamas) 26 July 2007
Pragmatism, and
Shaheed, whether formalist or pragmatist: 26 September 2004; Smith v R
(Jamaica) 16 November 2005; Condon v R 24 August 2006
Pragmatism and principle leading to judicial differences re proviso: Bounds v R
28 July 2006; Condon v R 24 August 2006
Power and principle of legality: R v Clarke 7 February 2008; Ayles v R 29 February
2008; Ayles v R 29 February 2008; AK v Western Australia 27 March 2008;
DPP v Penn (Virgin Islands) 13 May 2008
Fourth Amendment to US Constitution
Weak and strong rights and remedies: Virginia v Moore 24 April 2008
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Freedom of expression
Disorderly behaviour: Brooker v R 4 May 2007
Media publication of inadmissible evidence: Rogers v TVNZ (SC) 19 November
2007
Free will
Free and voluntary choice by victim, novus actus interveniens: R v Kennedy 19
October 2007
Fresh evidence
Appeals on basis of: Bain v R (New Zealand) 11 May 2007; Pitman v The State
(Trinidad and Tobago) 4 March 2008; Huggins v The State (Trinidad and
Tobago) 30 June 2008; comment on David Bain’s retrial: 8 June 2009
Friendship between bench and bar
Apparent bias: Saxmere Co Ltd v Wool Board Disestablishment Co Ltd 7 July 2009
Fruit of poisoned tree
Admissibility of finding of body after improperly obtained confession: Gafgen v
Germany 3 July 2008
Functions of judge and jury
Jury "apply" law to facts
Conscience of jury is important constitutional check on executive power: R v
Wang 14 February 2005
No case submissions: DPP v Varlack 4 December 2008
Fundamental justice
Breach of Geneva Convention
Disclosure obligation: Canada v Khadr 27 May 2008
Gaming the system
Meaning: Puckett v United States 26 March 2009
Good character evidence
Failure to refer to
Direction should be given even if defence involves reference to some bad
conduct by accused: DPP v Varlack 4 December 2008
Errors of counsel caused omission to refer to good character
Focus on effect of errors, not on degree of error: Teeluck v The State
(Trinidad and Tobago) 1 April 2005; Daniel v The State (Trinidad and
Tobago) (18 June 2007); Smith v R (Jamaica) 27 June 2008; Maye v R
(Jamaica) 4 July 2008; Muirhead v R 4 August 2008
Not a miscarriage of justice in the circumstances: Brown v R (Jamaica) 21
April 2005; Gilbert v R (Jamaica) 29 March 2006
Grossly offensive
Message in public communications system: DPP v Collins 20 July 2006
Guideline judgments in sentencing
Dealing in Class A controlled drugs
R v Arthur (and update in R v Fatu) 28 March 2005; United States
guidelines: Kimbrough v US 13 December 2007; Spears v US 26 January 2009
Starting point
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Exclude factors personal to accused: R v Taueki 13 July 2005
United States guidelines: Gall v US and Kimbrough v US 13 December 2007
Violent offending
R v Taueki 13 July 2005
Guilty knowledge
Intention and: R v Tang 28 August 2008
Gun
Accidental discharge, effect on sentence, minimum sentencing regime: Dean v
United States 3 May 2009
"Use" of firearm: R v Steele 23 July 2007
Habeas Corpus
Jurisdiction, and procedures: Gibson v USA (The Bahamas) 26 July 2007
Time for application before bail: McKay v United Kingdom 5 October 2006
Hale, Mathew
On doli incapax: R v JBT 30 April 2009
Handcuffing
Over-zealous: R v Ogertschnig and Police v Chadwick 26 October 2008
Harm
Criminal liability, its scope, and the need for sufficient risk of harm: R v Déry 4
December 2006
Hearing
Failure to hear argument on no-case submission
Apprehended bias: Antoun v R [2006] HCA 2 (8 February 2006) 9 February
2006
Hearsay rule
Exceptions
Confession
Confession by one accused as evidence against co-accused: R v
Hayter 7 February 2005; Persad v The State (Trinidad and Tobago)
25 July 2007
Exculpatory parts of confession admissible as proof of their truth:
Mule v R 13 September 2005
Hearsay confession: draft paper by me: 28 May 2007; R v Couture 19
June 2007; R v Devine 20 June 2008
Development of exceptions under US Constitution: Giles v California 27
June 2008
Evidence Act 2006[NZ]
Observations by me on hearsay provisions: 3 January 2007
General residual exception
Deceased victim's statement: R v Blackman 27 June 2008
Fairness may require admission of more than one hearsay statement:
Grant v R (Jamaica) 20 January 2006
Spousal immunity, comparison with: R v Couture 19 June 2007
Pre-concert exception
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Evidence Act 2006, likely effect on rule: R v Mapara 4 May 2005;
Jiang v R 5 July 2007
Previous statement by witness
Original evidence, or proof of the truth of its contents: Kamleh v R
4 February 2005; R v Henry 16 December 2005
Reliability: R v Khelawon 15 December 2006; applied in R v Couture 19
June 2007; R v Devine 20 June 2008; R v Blackman 27 June 2008
Cross-examine, significance of inability to: R v Couture 19 June 2007; R
v Devine 20 June 2008;
Al-Khawaja and Tahery v United Kingdom 27 January 2009
Sceptical person test: R v Couture 19 June 2007
State of mind: R v Griffin 18 June 2009
United States: Crawford v Washington exception: Danforth v Minnesota 21
February 2008
Use of confession by one accused as evidence against co-accused: R v Hayter
7 February 2005; Persad v The State (Trinidad and Tobago) 25 July
2007
Prior statement of witness as hearsay but admissible: R v Dinardo 10 May 2008
Relevance of evidence: victim's state of mind or accused's loss of control: Rajamani
v R 24 August 2007; R v Griffin 18 June 2009
Spousal incompetence rule, compared with: R v Couture 19 June 2007
Homicide
Secondary liability
Extended common purpose: Clayton v R 18 December 2006
Honesty
Subjective approach to mens rea of theft: Hayes v R 15 February 2008
Hornbook law
Meaning: Puckett v United States 26 March 2009
Howse, R v
Privy Council decision: 23 July 2005; referred to in paper on Ellis case: 28 June
2006; endorsement of dicta in: Condon v R 24 August 2006
Split decisions on fairness: Moloney v New Zealand [2006] FCA 438 1 May 2006 and 3
May 2006, appeal allowed: New Zealand v Moloney 5 October 2006
Human rights laws
Changing perceptions of: Bowe v R (Bahamas) 13 March 2006
Hypnotism
Reliability
Expert evidence and: R v Trochym 2 February 2007
Hypothetical questions
Appellate court should not decide: AJS v R 15 June 2007
Identification
Eyewitness: Edwards v R (Jamaica) 26 April 2006; Charles v R (Saint Vincent
and the Grenadines) 20 July 2007; Pipersburgh v R (Belize) 26 February 2008;
Young v The State (Trinidad and Tobago) 8 May 2008
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Identification parade not held: John v The State (Trinidad and Tobago) [2009] UKPC
9 19 March 2009
Identity theft
Circumstances, knowledge of and mens rea: Flores-Figueroa v United States 5 May
2009
Ignorance of law
Compared to mistake of fact: R v Tang 28 August 2008
Immunity
From being a witness, as spouse: R v Couture 19 June 2007
Impartiality
Apprehended bias
Failure to hear submissions on no-case submission: Antoun v R [2006] HCA 2
(8 February 2006) 9 February 2006
Police officers, prosecutors, on juries in England: R v Abdroikof 18 October 2007
Improperly obtained evidence
Cross-examination on
Confession obtained in breach of right to counsel: Kansas v Ventris 4 May 2009
Downstream evidence, attenuation of causal link: R v Wittwer 6 June 2008 ; R v
Ogertschnig and Police v Chadwick 26 October 2008; R v Grant 18 July 2009
Evidence Act 2006[NZ]
Observations by me on the discretion to exclude: 23 August 2007
Evidence Bill: 21 May 2005
Interviewing of young person
Breach of Directions: Williams v R (Jamaica) 26 April 2006
Impugning earlier verdict
Previous acquittal: Washer v Western Australia 9 November 2007
Inchoate offences
Attempt Sexual violation: L v R 3 April 2006
Conspiracy
Laundering proceeds of crime: R v Saik 4 May 2006
Mental elements of attempts and conspiracy: R v Saik 4 May 2006
Inciting
Compared with conspiracy and attempt: R v Déry 4 December 2006
Included offences
Duty of judge to direct on, despite counsel's wishes: R v Coutts 21 July 2006
Incompetence
Spouse as incompetent witness against spouse: R v Couture 19 June 2007
Inconsistent verdicts
Manslaughter: R v JF 3 November 2008
Indecent behaviour
Definition: R v Labaye 22 December 2005
Disorderly behaviour: Brooker v R 4 May 2007
Indictment
Commencement of proceedings on: The State v Boyce (Trinidad and Tobago) 23
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January 2006
Erroneous inclusion of summary offence: Bounds v R 28 July 2006
Failure to sign, void: R v Clarke 7 February 2008; Ayles v R 29 February 2008
Inducement
Confession, whether caused by inducement: S v Police 16 March 2006
Infra red surveillance
Whether breach of reasonable expectation of privacy: R v Tessling 2 November 2004
Inferences
Factual basis for: R v Jackson 10 December 2007
Inferences consistent with innocence must be ruled out: Taylor v R (Jamaica) 14
March 2006; R v Beaudry 5 February 2007; Daniel v The State (Trinidad and
Tobago) 18 June 2007; R v Grover 23 November 2007
Inferences consistent with innocence not to be viewed in isolation: R v Hillier 23
March 2007; Daniel v The State (Trinidad and Tobago) 18 June 2007
Standard of proof in circumstantial cases: R v Griffin 18 June 2009
Inform suspect of existence of rights, duty to
Right to legal advice: R v Kai Ji 3 March 2005; Ramsarran v Attorney-General of
Trinidad and Tobago 3 March 2005
Information
Laying of information indictably not commencement of indictable proceedings:
The State v Boyce (Trinidad and Tobago) 23 January 2006
Informed observer
Fair-minded and informed observer, qualities of the: Helow v Secretary of State for the
Home Department 23 October 2008
Inherent jurisdiction
Appeal courts
Final appellate courts: Bain v R 19 March 2009
Bail may be granted pursuant to inherent procedural jurisdiction without there
being a need for a charge to have been laid: Zaoui v A-G 25 November 2004
Court record, information that eventually becomes part of record, publication in
media: Rogers v TVNZ (SC) 19 November 2007
Evidence Bill: 26 May 2005
Mode of giving evidence by accused
Fairness: R v Camberwell Green Youth Court 31 January 2005
Right to privacy
Choice of more serious charge by prosecutor: not breach of this right: R v
G 18 June 2008
Common law right
May be subject to balancing, eg against right to open justice: Re S
(a child) 1 November 2004; Rogers v TVNZ (SC) 19 November 2007
Statutory interpretation unable to prevent unintended unfairness, stay: R v Asfaw
22 May 2008
Inhuman treatment
Right not to be subjected to inhuman or degrading treatment
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Absolute right: R v Secretary of State for the Home Department, ex parte
Adam: 7 November 2005; Gafgen v Germany 3 July 2008
Relative right: R (Wellington) v Secretary of State for the Home Department [2008]
UKHL 72 11 December 2008
Injustice
Extradition, risk of: Gomes v Trinidad and Tobago 1 May 2009
Innocence, presumption of
Reverse onus of proof: Hansen v R 20 February 2007; R v Chargot Ltd 12 December
2008
Integrity
Jury, integrity of verdict notwithstanding risks of individual juror bias: R v
Abdroikof 18 October 2007
Presumption of judicial integrity
Bias: R v Teskey 12 June 2007
Intention
Basic and specific: R v Daley 18 December 2007
Conspiracy
Multiple intentions: DPP v Hurnam (Mauritius) 26 April 2007
Legislative, signing of indictment, consequences of breach: R v Clarke 7 February
2008; Ayles v R 29 February 2008; jury panel: DPP v Penn (Virgin Islands) 13
May 2008
Mistake and: R v Tang 28 August 2008
Interception
Privilege, legal professional: In re McE 12 March 2009
Warrant
Search warrant or interception warrant
Text messages in transit or stored records of completed
communications: R v C 14 September 2004
Interests of justice
Fairness of trial: DS v HM Advocate 24 May 2007
International jurisdiction
Universal criminal jurisdiction re crimes of torture contrasted with absence of
civil jurisdiction: Jones v Saudi Arabia 15 June 2006
International law
United Nations
Human Rights Committee: Wainwright v UK [2006] ECHR 807 2 October
2006
Interpretation, statutory
Bill of Rights
S 6: Hansen v R 20 February 2007
Constitution, USA
Original meaning: Danforth v Minnesota 21 February 2008; Giles v
California 27 June 2008
Purposive approach
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Balancing of interests, where possible: Carr v Western Australia 25 October
2007
Context, history
Ambiguity: R v Lavender 9 August 2005
Lenity, rule of: US v Santos 3 June 2008
Rights orientated approach: R (On application of Hammond) v Secretary of State
for the Home Department 5 December 2005; also Mist v R 5 December 2005
Interviews
Advising client whether to give police a statement
Observations by me on s 21 of the Evidence Act 2006: 11 January 2007
Custody, time limitation
Oppression of unreasonable delay in bringing suspect before a court: Corley v
United States 7 April 2009
Meaning of "interview" in legislation: Carr v Western Australia 25 October 2007
Intoxication
Policy and logic: R v Daley 18 December 2007
Inventory search
Police power to be helpful: Ngan v R 13 December 2007
Issue estoppel
Criminal law and: R v Majalingan 15 November 2008
Jailhouse snitch
Confession obtained improperly by, use in cross-examination: Kansas v Ventris 4
May 2009
James, William
Pragmatism
Truth: TVNZ v Rogers 8 August 2006
Johnson, Dr Samuel
Judges and spare time: noted 28 September 2008
Joint enterprise exception to the hearsay rule
Threshold for admissibility: Jiang v R 5 July 2007
Joint liability
Common purpose: R v Taufahema 22 March 2007
Departure from common purpose
Aiding: Daniel v The State (Trinidad and Tobago) (18 June 2007)
Judge's direction to jury, perspective: Pitman v The State (Trinidad and Tobago)
4 March 2008
Judge alone trial
Amendment of charge in decision: Ayles v R 29 February 2008
Appeal from: comparison with approach to jury verdict on appeal: R v Jackson 10
December 2007
Reasons for decision
Delay in giving: R v Teskey 12 June 2007
Factual basis questioned: R v Jackson 10 December 2007; R v Denardo 10
May 2008; R v REM and R v HSB both 2 October 2008
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Failure to give reasons: substantial miscarriage of justice: AK v Western
Australia 27 March 2008; R v Denardo 10 May 2008
Judges
As scholars: 28 September 2008
Judge's role
Defects in information or indictment: Ayles v R 29 February 2008
Judges' Rules
Rule 3(b), questioning after arrest
Admissibility governed by overarching requirement of fairness: Shabadine
Peart v R (Jamaica) [2006] UKPC 5 (14 February 2006): 17 February
2006
Judgment
"Satisfied"
No standard: Leach v R 8 February 2007
Requirement for court to be satisfied connotes more than an exercise of
judgment, rather a burden or presumption: O v Crown Court at
Harrow 31 July 2006
Standard of proof
No standard: Leach v R 8 February 2007
Risk assessment, whether standard of proof applicable
Fairness, compared with risk assessment
Risk of danger to public if prisoner released on parole: Re
McClean 19 July 2005

Judicial bias
Mugesera v Canada (Minister of Citizenship and Immigration) 25 August 2005; R v
Teskey 12 June 2007
Judicial integrity
Presumption of, and bias: R v Teskey 12 June 2007
Judicially-raised appeal points
Duty of appellate court to raise issues it considers may assist defence: Charles v R
(Saint Vincent and the Grenadines) 20 July 2007
Jurisdiction
Act being part of offence committed in New Zealand
Facsimile transmission: Walsh v R 19 December 2006
Appeal, limitation construed strictly: Rajamani v R 23 August 2007; Wong v R 21
April 2008
Correction of judgment by same court, principle of finality: Burrell v R 1 August
2008
Extra-territorial: intent to supply Seymour v R (Bermuda) 9 November 2007;
assisting suicide: R(Purdy) v Director of Public Prosecutions 1 August 2009
Extra-territorial application of rights: re Application by Saddam Hussein 17 March
2006; R v Hape 11 June 2007; Canada v Khadr 27 May 2008
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Foreign, citation of cases from: 28 September 2008
Formalism and jurisdiction: Gibson v USA (The Bahamas) 26 July 2007
Habeas corpus and delay: McKay v United Kingdom 5 October 2006; habeas
corpus and appeal: Gibson v USA (The Bahamas) 26 July 2007
Inherent
Final appellate courts: Bain v R 19 March 2009
Offences committed outside territory: re Application by Saddam Hussein 17
March 2006
Strict constriction of statute excluding jurisdiction to review discretion: Rajamani
v R 23 August 2007; Wong v R 21 April 2008
Wrongful inclusion of summary offence in indictment: Bounds v R 28 July 2006
Jury
Absence of, discussions in
Disclosure of threat concern propr to chambers discussion: Mitcham v R
(Saint Christopher and Nevis) [2008] UKPC 7 16 March 2009
Discharge of after prejudicial information given, decision whether to: Mitcham v R
(Saint Christopher and Nevis) [2008] UKPC 7 16 March 2009
Juror’s experience
Trauma: comment on David Bain’s retrial: 8 June 2009
Peremptory challenges
Defence access to previous convictions of prospective jurors: R v King
and Stevens 14 April 2008
Proceeding with 10 jurors: Rajamani v R 24 August 2007; Wong v R 21 April
2008
Selection of jury
Peremptory challenges and disclosure to defence: R v King and Stevens 14
April 2008
Peremptory challenges in USA
Erroneous refusal to allow peremptory challenge did not raise due
process issue: Rivera v Illinois 2 April 2009
Procedure for impanelling not followed: DPP v Penn (Virgin Islands) 13 May
2008; Gonzales v United States 13 May 2008
Vetting of, compared to packing of: R v King and Stevens 14 April 2008
Jury deliberations
Presumed to be according to law: R v Coutts 21 July 2006
Risk of bias from wrongfully admitted evidence: Kirby J dissenting in Bounds v R
28 July 2006
Risk of bias from composition in England: R v Abdroikof 18 October 2007
Secrecy
Irregularity in jury room: R v Smith (No 2) 18 February 2005
Transcript of evidence, use of: R v Gately 7 December 2007
Unanimity of verdict, when competing theories: WGC v R 17 December 2007
Jury directions
Exculpatory parts of statement to police: R v Rojas and R v Illes 25 October 2008
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Lesser included offences: R v Coutts 21 July 2006
Offence that should not have been included: Bounds v R 28 July 2006
Supplementary direction to encourage jury to reach verdict: Gassy v R 14 May 2008
Unsavoury witness: R v Khela and R v Smith 27 January 2009
Jury function
Inferences of innocence must be ruled out: Taylor v R (Jamaica) 14 March 2006; R v
Beaudry 5 February 2007
Jury "apply" law to facts
Conscience of jury is important constitutional check on executive power:
R v Wang 14 February 2005; R v Wanhalla 25 August 2006; R v Krieger
26 October 2006
Reasoning by jurors may not be strictly logical: R v Stevens 25 October 2005; R v
Coutts 21 July 2006; R v Beaudry 5 February 2007; Bain v R (New Zealand) 11
May 2007
Theory of case, when alternatives available: WGC v R 17 December 2007
Unanimity of verdict: WGC v R 17 December 2007
Jury studies
Character evidence: R v Becouarn 5 August 2005, DS v HM Advocate 24 May 2007
Standard of proof, understanding of: R v Wanhalla 25 August 2006; R v JHS 1 June
2008
Transcript of evidence: R v Gately 7 December 2007
Jury trial
Advantages of, Lord Devlin on: AK v Western Australia 27 March 2008
Jury-vetting
Defence access to previous convictions of prospective jurors: R v King and
Stevens 14 April 2008 and leave to appeal granted: Gordon-Smith v R 29 July
2008; Supreme Court judgment: Gordon-Smith v R 23 March 2009
Jury packing, compared with: R v King and Stevens 14 April 2008 and leave to
appeal granted: Gordon-Smith v R 29 July 2008; Supreme Court judgment:
Gordon-Smith v R 23 March 2009
Just cause for continued detention
Challenging: McKay v United Kingdom 5 October 2006
Justified limitation of rights
Bill of Rights, NZ, s 5: Hansen v R 20 February 2007; R v Chargot Ltd 12 December
2008
Knowledge
Circumstances, mens rea and knowledge of: Flores-Figueroa v United States 5 May
2009
Mistake of law or fact: R v Tang 28 August 2008
Laundering the proceeds of crime
Concealment, purpose of: Cuellar v US 3 June 2008
Conspiracy to launder
In UK: R v Saik 4 May 2006
Proceeds, profit or gross: US v Santos 3 June 2008
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Lawfulness
Detention
Parole application, determinate and indeterminate sentences
Art 5 ECHR: R(Black) v Secretary of State for Justice 22 January 2009
LCN DNA analysis
Acceptability of this technique questioned: R v Hoey 2 January 2008
Legal advice, right to
Consequences of breach
Rule or discretionary remedy: Salduz v Turkey 3 December 2008
Impropriety in failing to advise of
Attenuation of causal link with subsequent confession: R v Wittwer 6 June
2008
Informing suspect of the right: R v Kai Ji 3 March 2005; Ramsarran v AttorneyGeneral of Trinidad and Tobago 3 March 2005; Daniel v The State (Trinidad and
Tobago) (18 June 2007)
Privacy and surveillance: In re McE 12 March 2009
Legality, principle of
Construction of statutes
Privacy and surveillance: In re McE 12 March 2009
Legal professional privilege
Privacy and surveillance: In re McE 12 March 2009
Lenity, rule of in statutory interpretation
Ambiguity in definition of offence: US v Santos 3 June 2008
Sentencing regime, minimum sentence, accidental acts: Dean v United States 3 May
2009
Lesser included offences
Duty of judge to direct on, despite counsel's wishes: R v Coutts 21 July 2006
Liability
Scope of criminal liability
Actus reus of disorderly behaviour: Brooker v R 4 May 2007
Secondary liability, extended common purpose: Clayton v R 18 December 2006;
R v Taufahema 22 March 2007; R v Keenan 2 February 2009
Liberty
Art 5 ECHR: balancing against crowd control: Austin v Commissioner of Police for the
Metropolis 29 January 2009
Lies directions
Circular reasoning
Prosecutor’s allegations undermining presumption of innocence: Stewart v R
28 May 2009
Evidence Bill 24 May 2005
Reasonableness of verdict: R v Grover 23 November 2007
Limitations on rights
Balancing, versus justified limitation: Brooker v R 4 May 2007
Bill of Rights
Page 524

Mathias

Criminal Law Developments in Leading Appellate Courts

S 6 BORA cf s 3 Human Rights Act 1998[UK] Lord Steyn: Ghaidan v GodinMendoza 6 February 2005; Hansen v R 20 February 2007; R v Chargot Ltd 12
December 2008
PrivacyCommon law right
May be subject to balancing, eg against right to open justice: Re S (a child) 1
November 2004; or against right to freedom of speech: Brooker v R 4
May 2007
Representation at trial
Right to counsel, breach and fairness: Condon v R 24 August 2006; Bernard v
The State (Trinidad and Tobago) 11 May 2007
Right to represent self
Limitations must be proportionate: Milosevic v Prosecutor 8
November 2004
Reasonable limits, s 5 NZBORA: Begum v Denbigh High School 23 March 2006;
disorderly behaviour: Brooker v R 4 May 2007
Specially Appointed Advocate procedure
Parole hearings: Roberts v Parole Board 11 July 2005
Logical reasoning
Propensity evidence, Bayes' Theorem and logic; my observations: 26 January
2007
Reasoning by jurors may not be strictly logical: R v Stevens 25 October 2005; R v
Beaudry 5 February 2007
Logic and policy
Intoxication: R v Daley 18 December 2007
Majority decisions
Minority points not addressed: R v Jackson 10 December 2007
Mandatory requirements
Compared to directory requirements
Time limits for commencement of confiscation proceedings: Bullen and Soneji
v United Kingdom 12 January 2008
Manslaughter
Criminal negligence: R v JF 3 November 2008
Motor manslaughter
Dangerous driving causing death, distinguished from: Brown v R (Jamaica)
21
April 2005
Necessities of life, failure to provide: R v JF 3 November 2008
Unlawful act: R v Kennedy 19 October 2007
Mathematicisation of standard of proof
Inappropriate to express doubt as probability: R v Wanhalla 25 August 2006; R v
JHS 1 June 2008
Mathematics and probability
Bayes' Theorem and propensity evidence, my observations: 26 January 2007
Maximum sentences
Not reserved for most serious cases: R v LM 4 June 2008
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Mens rea
Attempt
Intention to commit offence that can be committed recklessly: L v R 3 April
2006; R v Saik 4 May 2006
Murder, extended common purpose: R v Rahman 3 July 2008; Jackson v R
(Jamaica) 10 July 2009
Circumstances, knowledge of: Flores-Figueroa v United States 5 May 2009
Dangerous driving: R v Beatty 25 February 2008
Dishonesty: Hayes v R 15 February 2008
Lenity, rule of
Minimum sentence regime, accidental acts: Dean v United States 3 May 2009
Mistake of fact: CMT v R 13 June 2008; R v Tang 28 August 2008
Recklessness
Subjective meaning: Banditt v R 24 January 2006
Secondary liability
Extended common purpose: Clayton v R 18 December 2006; R v Rahman 3 July
2008; Jackson v R (Jamaica) 10 July 2009
Sentencing, minimum sentence regime, accidental acts: Dean v United States 3 May
2009
Mental disorder
Consent
Sexual activity: R v C 29 July 2009
Self-represented accused: Cumming v R 16 May 2008; Indiana v Edwards 23 June
2008
Mill, JS
Utilitarianism and the definition of an offence: Brooker v R 4 May 2007
Minimum sentence regime
Accidental acts: Dean v United States 3 May 2009
Minority judgments
Majority failure to consider points in: R v Jackson 10 December 2007
Miscarriage of justice
Bias
Apprehended
Failure to hear submissions on no-case submission: Antoun v R [2006]
HCA 2 (8 February 2006) 9 February 2006
Jury composition in England: R v Abdroikof 18 October 2007
Evidence Bill, Holland v HM Advocate (Devolution): 25 May 2005
Evidence of good character not referred to, no miscarriage in circumstances:
Brown v R (Jamaica) 21 April 2005
Evidence wrongly admitted: Bernard v The State (Trinidad and Tobago) 11 May 2007;
Huggins v The State (Trinidad and Tobago) 30 June 2008
Fresh evidence: Dial v The State (Trinidad and Tobago) 17 February 2005; R v
Beaudry 5 February 2007; Bain v R (New Zealand) 11 May 2007
Functions of first and second appeal courts: Dial v The State (Trinidad and Tobago)
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17 February 2005; R v Beaudry 5 February 2007
Good character evidence not referred to, no miscarriage in circumstances: Brown
v R (Jamaica) 21 April 2005
Mentally disordered accused
Self-representation and delusion: Cumming v R 16 May 2008
Procedural error or miscarriage: R v Gately 7 December 2007
Royal prerogative, and
Comparison with appeals: Mallard v R 24 November 2005
"Substantial" miscarriage of justice: Sungsuwan v R 26 August 2005; Mallard v R
24 November 2005; Nudd v R 9 March 2006; Bounds v R 28 July 2006;
Condon v R 24 August 2006; Cumming v R 16 May 2008
Substantial miscarriage may occur so as to make it unnecessary to consider the
effect of error on verdict: Subramaniam v R 15 November 2004; Nudd v R 9
March 2006; Ebanks v R (Cayman Is) 28 March 2006; Condon v R 24 August
2006; Bernard v The State (Trinidad and Tobago) 11 May 2007; Charles v R
(Saint Vincent and the Grenadines) 20 July 2007
Substantive breach of rights requirement when error complained of: Puckett v
United States 26 March 2009
Whether, on all of the evidence, the verdict is safe: Dial v The State (Trinidad and
Tobago) 17 February 2005; R v Beaudry 5 February 2007
Mistake of fact
Common law defence in Australia: CMT v R 13 June 2008
Distinguished from mistake of law: R v Tang 28 August 2008
Right to be presumed innocent is not basis for implying defence of mistake into
strict liability offence: R v G 18 June 2008
Mode of giving evidence by accused
Inherent jurisdiction: R v Camberwell Green Youth Court 31 January 2005
Money laundering
Concealment, purpose of: Cuellar v US 3 June 2008
Conspiracy to launder
In UK, statutory conspiracy: R v Saik 4 May 2006
Moot issue
Appeal on: Gordon-Smith v R 29 July 2008; R v McNeil 20 January 2009
Multiple charges
From same facts, unfairness: R v Asfaw 22 May 2008
Multiple intentions
Conspiracy: DPP v Hurnam (Mauritius) 26 April 2007
Murder
Secondary liability
Extended common purpose: Clayton v R 18 December 2006; R v Rahman
3 July 2008; Jackson v R (Jamaica) 10 July 2009
Natural justice
Habeas corpus: Boumediene v Bush 13 June 2008
Parole decisions
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Reasonableness and legality: R(Black) v Secretary of State for Justice 22 January
2009
Necessaries of life
Manslaughter by failure to provide: R v JF 3 November 2008
Necessity
Common law defence (duress of circumstances)
Extent of, in view of statutory defence of coercion: R v Hasan 18 March 2005
Negligence
Impropriety by officials through negligence
Admissibility in USA: Herring v United States 15 January 2009
Liability of counsel
Civil cases: D'Orta-Ekenaike v Victoria Legal Aid 14 March 2005; Lai v
Chamberlains 11 March 2005, extended to criminal cases in Chamberlains v
Lai 11 September 2006.
New case
Retrial to permit new case to be presented: R v Taufahema 22 March 2007
New point raised
On second appeal: R v Taufahema 22 March 2007
New Zealand Law Commission
Report NZLC R103: "Disclosure to Court of Defendants' Previous Convictions,
Similar Offending and Bad Character": M v R 20 July 2008
No case submissions
Factual basis for: R v Jackson 10 December 2007
Inferences consistent with innocence must be ruled out: Taylor v R (Jamaica)
14 March 2006; R v Beaudry 5 February 2007; Daniel v The State
(Trinidad and Tobago) 18 June 2007; R v Grover 23 November 2007
Inferences consistent with innocence not to be viewed in isolation: R v Hillier 23
March 2007; Daniel v The State (Trinidad and Tobago) 18 June 2007; DPP v
Varlack 4 December 2008
Novus actus interveniens
Administering a drug: R v Kennedy 19 October 2007
Null and void
Jurisdiction, absence of
Acquiescence or waiver curing the fault: Ruddy and others v Procurator
Fiscal [2006] UKPC D2 (6 February 2006) 20 February 2006
Jury impanelling procedure not followed: not nullity DPP v Penn (Virgin Islands)
13 May 2008
Wrongful inclusion of summary offence in indictment: Bounds v R 28 July 2006
Obtaining by deception
Causation requirement: Norris v US 14 March 2008
Offensive behaviour
Definition: Rowe v Police 19 December 2005
"Grossly" offensive message: DPP v Collins 20 July 2006
Onus
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Accused bearing onus
Standard of proof: Hansen v R 20 February 2007; R v Chargot Ltd 12 December
2008
Open justice
Dominant interest compared to individual privacy in relation to exclusion from
evidence of statements to police: Rogers v TVNZ (SC) 19 November 2007
Oppression
Abuse of process in oppressive use of court’s process: PNJ v R 11 February 2009
Extradition, risk of: Gomes v Trinidad and Tobago 1 May 2009
Oppression, evidence obtained by
Evidence Bill: 21 May 2005
Police undercover operation: admissible confession R v Bonisteel [2008] BCCA 344 11
September 2008
Oral hearing
Fairness may require oral hearing: R v Parole Board, ex parte Smith and West: 31
January 2005
Rights orientated approach: R (On application of Hammond) v Secretary of State
for the Home Department 5 December 2005; also Mist v R 5 December 2005
Original evidence
Distinction from hearsay evidence
Difficulties: Kamleh v R 4 February 2005
Otago study on citation of foreign decisions: 28 September 2008
Overarching requirement of fairness
Governing consideration re admissibility: Shabadine Peart v R (Jamaica) [2006]
UKPC 5 (14 February 2006): 17 February 2006; Condon v R 24 August 2006
Overruling
Final appellate court overruling own prior decision
United States: Montejo v Louisiana 28 May 2009
Ownership
Rights of, as ingredient of slavery: R v Tang 28 August 2008
Parliamentary materials
Statutory interpretation, use in: R v JBT 30 April 2009
Parole
Hearings
Fairness may require oral hearing: R v Parole Board, ex parte Smith and
West: 31 January 2005
Judicial determination of lawfulness of continued detention
Art 5 ECHR: R(Black) v Secretary of State for Justice 22 January 2009
Rights orientated approach to need for oral hearing: R (On application of
Hammond) v Secretary of State for the Home Department 5 December 2005
Risk assessment and standard of proof: Re McClean 7 July 2005; O v Crown
Court at Harrow 31 July 2005
Specially appointed advocate procedure, fairness: Roberts v Parole Board
11 July 2005
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Sentencing
Parole period not relevant to setting of length of imprisonment: R v LM 4
June 2008
Parties
Principal offender
Causation and novus actus interveniens: R v Kennedy 19 October 2007
Secondary
Buyer, liability of as party to sale of drug: Abuelhawa v United States 29 May
2009
Causation of actus reus, not required: R v Kennedy 19 October 2007
Extended common purpose: Clayton v R 18 December 2006; R v Keenan 2
February 2009
Particulars of offence
Elements, distinguished from: WGC v R 17 December 2007
Pecuniary advantage
Meaning enhancement of financial position: Hayes v R 15 February 2008
Peer review
Fingerprint evidence: R v Carter 27 January 2006
Penal institution
Disciplinary proceedings
Criminal nature: Young v United Kingdom 19 January 2007
Personal circumstances of offender
Sentencing, deterrence: R v Arthur 28 March 2005
Perverse acquittal
Jury's power to acquit notwithstanding overwhelming evidence of guilt, as matter
of conscience: R v Wang 14 February 2005; R v Wanhalla 25 August 2006; R v
Krieger 26 October 2006
Photographs
Identification: Charles v R (Saint Vincent and the Grenadines) 20 July 2007
Plea bargaining
Abuse of process, not unless unlawful promise: Mckinnon v USA 30 July 2008
Breach of agreement by prosecution
Not necessarily rendering plea invalid: Puckett v United States 26 March 2009
Substantive breach of rights requirement: Puckett v United States 26 March
2009
Points that may assist defence
Duty on court to raise: Charles v R (Saint Vincent and the Grenadines) 20 July 2007
Police officer on jury
Permitted in England: R v Abdroikof 18 October 2007
Policy and logic
Intoxication: R v Daley 18 December 2007
Policy basis for evidence exclusion
Discretion in Australian common law: Tofilau v R 3 September 2007
Exclusionary rule, compared to
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Legal advice, right to, breach of: Salduz v Turkey 3 December 2008
Possession
Attempt
Queensland law: Tabe v R 11 October 2005
For supply
Outside territory: Seymour v R (Bermuda) 9 November 2007
Terrorism, information: R v G 5 March 2009
Possible consequence
Secondary liability
Extended common purpose: Clayton v R 18 December 2006
Pragmatism
Formalism, and
Shaheed, whether formalist or pragmatist: 26 September 2004; Smith v R
(Jamaica) 16 November 2005; Condon v R 24 August 2006; ); Martin v
United Kingdom [2006] ECHR 890 30 October 2006; R v Clarke 7 February 2008;
Ayles v R 29 February 2008; DPP v Penn (Virgin Islands) 13 May 2008
James, William
Second Lecture on Pragmatism
"truth": TVNZ v Rogers 8 August 2006
Jurisdiction, and: Gibson v USA (The Bahamas) 26 July 2007; R v Clarke 7 February
2008; DPP v Penn (Virgin Islands) 13 May 2008
Principle, and
Proviso applicability, differences in judicial opinion: Bounds v R 28 July 2006
Rights: freedom of expression, privacy: Brooker v R 4 May 2007; liberty versus crowd
control: Austin v Commissioner of Police for the Metropolis 29 January 2009
Precedent
Public policy and: Gibson v USA (The Bahamas) 26 July 2007
Role of precedent in the balancing of competing interests under Shaheed: R v F 23
January 2005
Prejudicial effect and probative value
Evidence Bill: 23 May 2005; Grant v R (Jamaica) 20 January 2006
Evidence Act 2006, section 8, observations by me: 22 June 2007
Prejudicial effect of breach of procedure
Disclosure of threat concern: Mitcham v R (Saint Christopher and Nevis) [2008]
UKPC 7 16 March 2009
Intention of legislature: R v Clarke 7 February 2008; Ayles v R 29 February 2008;
DPP v Penn (Virgin Islands) 13 May 2008
Prejudicial effect of evidence
Illegitimate prejudice
Expansion of concept of prejudice: R v Couture 19 June 2007
Trial fairness: M v R 20 July 2008
Preliminary facts
Standard of proof of: Smith v R (Jamaica) 27 June 2008; R v LTH 12 September 2008
Prerogative, exercise of
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Role of Court of Appeal: Weiss v R 16 January 2006
Presumption of alcohol level in driver
Rebuttable presumption: R v Gibson 18 April 2008
Presumption of innocence
Breach by prosecutor’s allegation accused’s evidence was lies told to avoid
conviction: Stewart v R 28 May 2009
Justified limitation
Confiscation order, ability to pay: Grayson and Barnham v United Kingdom 26
September 2008
Reverse onus of proof: not justified if balance of probabilities: Hansen v R 20
February 2007; context important: R v Chargot Ltd 12 December 2008; R v G 5
March 2009
Procedural right, not basis for reading in defences: R v G 18 June 2008
Proceeds of crime, recovery of: R v Briggs-Price 2 May 2009
Presumption of judicial integrity
Bias: R v Teskey 12 June 2007
Preventive detention
Eligibility
Age of offender
Relevant age is age at time of commission of offence: Mist v R 5
December 2005
Previous acquittal
Admissibility of evidence used in earlier trial: Washer v Western Australia 9
November 2007
Appellate court
Hypothetical issues of double jeopardy: AJS v R 15 June 2007
Discharge prior to trial: R v Taylor 18 December 2008
Previous offending
Aggravation of present offending, violent felony: Chambers v Untied States 14
January 2009
Previous statement by witness
Hearsay, use for truth, witness recanting: R v Devine 20 June 2008
Impeaching creditworthiness, or evidence of truth: R v Henry 16 December 2005
Price fixing
Conspiracy to defraud: Norris v US 14 March 2008
Prima facie case
Attempt to have possession: Tabe v R 11 October 2005
Factual basis for: R v Jackson 10 December 2007
Inferences consistent with innocence must be ruled out: Taylor v R (Jamaica)
14 March 2006; R v Beaudry 5 February 2007; Daniel v The State
(Trinidad and Tobago) 18 June 2007; R v Grover 23 November 2007
Inferences consistent with innocence not to be viewed in isolation: R v Hillier 23
March 2007; Daniel v The State (Trinidad and Tobago) 18 June 2007
Principal party
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Liability and causation: R v Kennedy 19 October 2007
Principled exception to hearsay rule
Canada: relationship with spousal incompetence rule: R v Couture 19 June 2007
Eyewitness recanting, previous inconsistent statement: R v Devine 20 June 2008
Prior statement of witness
Consistent statement: R v Stirling 20 March 2008; R v Dinardo 10 May 2008; R v
Barlien 8 July 2008, and also an afterthought mentioning R v S 19 July 2008; R
v Stewart 23 October 2008; R v Ellard 16 June 2009
Privacy
Common law right
May be subject to balancing, eg against right to open justice: Re S (a child) 1
November 2004
Confession, publication in media of inadmissible confession: Rogers v TVNZ (SC)
19 November 2007
DNA evidence, retention of after acquittal: S and Marper v United Kingdom 8
December 2008
Freedom of expression, and: Brooker v R 4 May 2007
Prosecutor's choice of more serious charge: not breach of this right: R v G 18 June
2008
Remedy for breach in international law: Wainwright v UK [2006] ECHR 807 2
October 2006
Rubbish bag left on property for collection: R v Patrick 14 April 2009
School bag: R v AM 28 April 2008
Search, sniffer dogs: R v Kang-Brown and R v AM both 28 April 2008
Whether privacy is a right: Brooker v R 4 May 2007
Witnesses
Conviction history: HM Advocate v Murtagh 10 August 2009
Private communications
Legal professional privilege and surveillance: In re McE 12 March 2009
Messages in transit
Interception warrant or search warrant? R v C 14 September 2004
Probabilities
Beyond reasonable doubt
Inappropriate to express as probability: R v Wanhalla 25 August 2006; R v
JHS 1 June 2008
Probable consequence
Secondary party liability
Extended common purpose: Clayton v R 18 December 2006
Probability theory
Bayes' Theorem and propensity evidence, my observations: 26 January 2007
Probative value and prejudicial effect balancing
Collateral evidence rule
Creditworthiness exception: Nicholls v R 11 February 2005
Demonstration in court
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Accused in balaclava in witness box: Evans v R 20 December 2007
Evidence Act 2006[NZ], s 8: M v R 20 July 2008
Evidence Bill: 23 May 2005
Hearsay confessions: draft paper by me: 28 May 2007
Probative value, prejudicial effect, meaning: Bain v R 12 June 2009
Propensity: M v R 20 July 2008
Reliability and probative value: R v Trochym 2 February 2007
Standard of persuasion: balance of probabilities? Bain v R 12 June 2009
Similar fact evidence: Phillips v R (2 March 2006)
Procedure
Error in procedure cf miscarriage of justice: R v Gately 7 December 2007
Inherent jurisdiction over procedure allows bail to be granted even where charge
not laid: Zaoui v A-G 25 November 2004
Specially Appointed Advocate procedure
Parole hearings: Roberts v Parole Board 11 July 2005
Proceeds of crime
Benefit obtained from commission of crime: R v May and R v Green and CPS v
Jennings 16 May 2008
Profit or gross: US v Santos 3 June 2008
Standard of proof: R v Briggs-Price 2 May 2009
Produce firearm
Threat to produce included in concept of "use" of firearm: R v Steele 23 July 2007
Promptness
Habeas corpus and bail: McKay v United Kingdom 5 October 2006
Reasons for arrest or detention, right to be given promptly: Saadi v United
Kingdom 31 January 2008
Proof
Burden: Reverse onus provisions
Purpose of supply: R v Siloata (CA) 25 August 2004, overruled on this point:
Siloata v R (SC): 17 December 2004; R v Hansen (CA) 19 September
2005; Hansen v R 20 February 2007; R v Chargot Ltd 12 December 2008
Presumptions of law must be reasonable and not arbitrary: A-G's
Reference (No 4 of 2002); Sheldrake v DPP 15 October 2004
Directing juries on standard of proof
"Beyond reasonable doubt": R v Wanhalla 25 August 2006; R v JHS 1 June 2008
Fairness
Onus and breach of right to fair trial: Condon v R 24 August 2006
Proof of risk of danger to public, compared with risk of unfairness
Risk of danger to public if prisoner released on parole: Re McClean 19 July
2005
Risk of unfairness through loss of evidence: R v Edwards 21 May 2009
Judgment of risk
Whether standard of proof applicable
Risk of danger to public if prisoner released on parole: Re McClean 19
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July 2005
Risk of unfairness due to loss of evidence through delay: R v Edwards
21 May 2009
Preliminary facts: R v LTH 12 September 2008
Similar fact evidence
Difference in opinion as to admissibility: Bounds v R 28 July 2006
Standard of proof: R v Perrier and R v Holtz 14 October 2004
Standard of proof
Balance of probabilities: Z v Dental Complaints Assessment Committee [2008]
NZSC 55 25 July 2008; R v LTH 12 September 2008
Beyond reasonable doubt: R v Wanhalla 25 August 2006; R v JHS 1 June 2008
Threshold for proof of unfairness: USA v Barnette 27 August 20; R v Howse 23 July
2005; paper on Ellis case: 28 June 2006
Truth of assertion in statement
Prior consistent statement: R v Stirling 20 March 2008
Unfairness
Threshold for proof of: USA v Barnette 27 August 2004; paper on Ellis
case: 28 June 2006; Condon v R 24 August 2006
Propensity evidence
Australia: rule in Pfennig: HML v R 26 April 2008; Jones v R 30 April 2009
Bad character evidence
Effect on jury
English study: R v Becouarn 5 August 2005
Evidence Act 2006
Bayes' Theorem and requirements of logic, my observations: 26 January 2007
Cut-throat trials, bad character of co-accused: Jones v R 30 April 2009
Evidence Bill: 23 May 2005
Fair trial considerations: DS v HM Advocate 24 May 2007
Standard of proof for admissibility: HML v R 26 April 2008
Proportionate limitations on rights
Right to represent self at trial
Limitations must be proportionate: Milosevic v Prosecutor 8 November 2004
Prosecuting lawyer as juror
Permitted in England: R v Abdroikof 18 October 2007
Prosecution
Appeal, right to appeal against acquittal: R v JHS 1 June 2008
Change of course at trial: R v Taufahema 22 March 2007
Choice of charge: more serious advanced, not breach of right to privacy: R v G 18
June 2008
Tactics
Error in preferring too many charges: R v JF 3 November 2008
Unfair comment, need for direction: Mahmood v Western Australia 1 February 2008
Prosecutor's duties
Adduce all admissible incriminating evidence: Mahmood v Western Australia 1
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February 2008
Avoid inflammatory language and appeals to prejudice: Stewart v R 28 May 2009
Avoid alleging accused is lying to prevent conviction: Stewart v R 28 May 2009
Formulation of information or indictment: Ayles v R 29 February 2008
Function, presenting case without change of basis for alleged liability: R v
Taufahema 22 March 2007
Prosecutor's fallacy
LCN DNA analysis: R v Hoey 2 January 2008
Transposition of the conditional
Propensity evidence and logic, my observations: 26 January 2007
Proviso
Jury, proceeding with 10, substantial miscarriage: Rajamani v R 24 August 2007;
Wong v R 21 April 2008
Jury, supplementary direction to encourage verdict: Gassy v R 14 May 2008
Miscarriage of justice
Bias, apprehended: Antoun v R [2006] HCA 2 (8 February 2006) 9
February 2006; R v Abdroikof 18 October 2007
Demonstration in court, improper prejudice: Evans v R 20 December 2007
Failure to direct jury and avoid unfairness: Mahmood v Western Australia 1
February 2008
Fresh evidence: Dial v The State (Trinidad and Tobago) 17 February 2005
Functions of first and second appeal courts: Dial v The State (Trinidad and
Tobago) 17 February 2005; R v Beaudry 5 February 2007; Kirby J in
Evans v R 20 December 2007
Strength of prosecution case: R v Van 30 May 2009
"Substantial" miscarriage of justice: Sungsuwan v R 26 August 2005; Weiss v R 16
January 2006; Grant v R (Jamaica) 20 January 2006; Antoun v R [2006] HCA 2
(8 February 2006) 9 February 2006; Bounds v R 28 July 2006; Libke v R 25 June
2007; Gassy v R 14 May 2008; Cesan v R 6 November 2008; R v Van 30 May
2009; R v Barlow 9 July 2009 and 20 July 2009
Substantial miscarriage may occur so as to make it unnecessary to consider the
effect of error on verdict: Subramaniam v R 15 November 2004; Condon v R 24
August 2006; Bernard v The State (Trinidad and Tobago) 11 May 2007; Gassy
v R 14 May 2008
Unfair trial necessarily a substantial miscarriage of justice: Condon v R 24 August
2006; Gassy v R 14 May 2008
Whether, on all of the evidence, the verdict is safe: Dial v The State (Trinidad and
Tobago) 17 February 2005; R v Beaudry 5 February 2007; Dookran v The State
(Trinidad and Tobago) 13 March 2007; Washer v Western Australia 9 November
2007 (per Kirby J, holding evidence was strong); Evans v R 20 December
2007; Gassy v R 14 May 2008
Provocation
"Deliberate" killing is not the issue, danger of confusion with automatism:
Rajamani v R 24 August 2007
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Self control
Must exercise self control of an ordinary person: Rongonui approach also
taken in Attorney-General for Jersey v Holley: 5 July 2005
Whether hypothetical person would have lost self control and killed with
murderous intent: Rajamani v R 24 August 2007
Proximity
Use of firearm, proximity not useful criterion: R v Steele 23 July 2007
Public debate
Admissibility of evidence: TVNZ v Rogers 8 August 2006 and Rogers v TVNZ
(SC) 19 November 2007
Public hearing
Fairness and right to public hearing: Olujic v Croatia 6 February 2009
Public information
Statements to police: Rogers v TVNZ (SC) 19 November 2007
Public Interest Immunity
Appeal, procedure on: Botmeh and Alami v United Kingdom 8 June 2007
Rulings under s 344A
Whether an admissibility issue as opposed to an inherent jurisdiction to
exclude issue: R v De Bruin 4 October 2004
Specially Appointed Advocate procedure
Control orders, anti-terrorist legislation: Secretary of State for the Home
Department v AF 11 June 2009
Parole hearings: Roberts v Parole Board 11 July 2005
Public law damages
Breach of right to be treated with dignity: Taunoa v Attorney General 3 September
2007
Public policy
Fairness and: Spiers v Ruddy (Scotland) 21 December 2007
Stare decisis, and: Gibson v USA (The Bahamas) 26 July 2007
Public policy exclusion of evidence
Evidence Bill: 21 May 2005
Public policy discretion
Balancing of factors
Cogency of evidence: Simmons v R (Bahamas) 4 April 2006
Compared with fair trial requirement: Simmons v R (Bahamas) 4 April 2006;
Williams v R (Jamaica) 26 April 2006
Purpose
Conspiracy
Multiple intentions: DPP v Hurnam (Mauritius) 26 April 2007
Purpose of supply, possession of drugs for
Reverse onus of proof
Balance of probabilities; breach of right to be presumed innocent: Hansen
v R 20 February 2007
Purposive interpretation
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Difference of judicial opinion: forgery Li v R 20 December 2008
Put case, duty to
Rule in Browne v Dunn
Whether failure to put case affected fairness: MWJ v R 12 December 2005
Putting the accused on trial
Fairness of, compared to fairness of trial: Boolell v The State (Mauritius) [2006] UKPC
46 (18 October 2006)
Qualifications
Expert witnesses
Paper qualifications not sole criterion: The State v Boyce (Trinidad and
Tobago)
23 January 2006
Questioning by police
After arrest
Judges' Rules, Rule 3(b) breached
Admissibility governed by overarching requirement of fairness:
Shabadine Peart v R (Jamaica) [2006] UKPC 5 (14 February 2006): 17
February 2006
Observations by me on advising clients in the light of s 21 of the Evidence Act
2006[NZ]: 11 January 2007
Right to silence, balancing: R v Singh 2 November 2007
Young suspects, breach of Directions for interviewing: Williams v R (Jamaica) 26
April 2006
Questions in cross-examination
Robust questions, "slugfest"
Inadmissible answers: Thompson v R [2006] SCNZ 3 (15 February 2006): 15
February 2006
Rainbow Warrior bombing
Publication of video of court proceedings: TVNZ v Rogers 8 August 2006 and Rogers
v TVNZ (SC) 19 November 2007
Real risk of loss of chance of acquittal
Lesser standard than balance of probabilities: Chamberlains v Lai 11 September
2006
Reasonableness
Common law power of police as bailees of necessity, inventory search, limits: Ngan
v R 13 December 2007
Reasoning
Logical
Reasoning by jurors may not be strictly logical: R v Stevens 25 October 2005;
R v Beaudry 5 February 2007
Lurking doubt on appeal: Dookran v The State (Trinidad and Tobago) 13 March 2007
Reasons for arrest or detention
Right to be given reasons promptly: Saadi v United Kingdom 31 January 2008
Reasons for verdict
Failure to give in judge alone trial
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Substantial miscarriage of justice: AK v Western Australia 27 March 2008
Insufficient reasons, effect on right to appeal: R v Denardo 10 May 2008
Sufficient reasons, function of appellate court: R v REM and R v HSB both 2 October
2008
Recklessness
Attempt to commit offence that includes recklessness: L v R 3 April 2006; R v Saik 4
May 2006
Element of manslaughter: Brown v R (Jamaica) 21 April 2005
Subjective meaning: Banditt v R 24 January 2006
Reconstruction of crime
Publication of inadmissible reconstruction: Rogers v TVNZ (SC) 19 November 2007
Video of accused doing a "walk through" of scene: Mahmood v Western Australia
1 February 2008
Reference of question of law to appellate court after acquittal
Procedure in UK not followed in NZ, policy: Gordon-Smith v R 29 July 2008
Refugees
Defences to offences committed to facilitate flight: R v Asfaw 22 May 2008
Disclosure of information to police: Attorney General v X 23 June 2008
Rehabilitation
Publicity and: Rogers v TVNZ (SC) 19 November 2007
Relevance
Demonstration in court, relevance of: Evans v R 20 December 2007
Reliability: R v Trochym 2 February 2007
Threshold of reasonableness: Bain v R 12 June 2009
Reliability
Accomplice, witness suspected to be: Dookran v The State (Trinidad and Tobago)
13 March 2007
Admissibility
Relevance: Bain v R 12 June 2009
Expert evidence: R v Trochym 2 February 2007; Melendez-Dias v Massachusetts 26 June
2009
Fact finding, partiality: Salduz v Turkey 3 December 2008
Hearsay evidence: R v Khelawon 15 December 2006; R v Couture 19 June 2007;
R v Devine 20 June 2008; R v Blackman 27 June 2008
Sceptical person test: R v Couture 19 June 2007
Religious freedom
School uniforms: Begum v Denbigh High School 23 March 2006
Remedies
Breach of rights
Compensation: Attorney-General of Trinidad and Tobago v Ramanoop: 30 March
2005; Brown v Attorney-General: 6 March 2005
Delay of trial for late disclosure: R v Bjelland 29 July 2009
Damages
Relevance of damages awards in other jurisdictions: R v Secretary of State for
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the Home Department, ex parte Greenfield 21 February 2005
International law: Wainwright v UK [2006] ECHR 807 2 October 2006
Reduction of sentence: Boolell v The State (Mauritius) [2006] UKPC 46 18
October 2006; Elaheebocus v The State of Mauritius (Mauritius) [2009] UKPC 5 2
March 2009
Vindication by declaration of court, not by compensation: Whitfield and others v
United Kingdom: 13 April 2005; Elaheebocus v The State of Mauritius (Mauritius) [2009]
UKPC 5 2 March 2009
Weak and strong: Virginia v Moore 24 April 2008
Reparation
Sentencing
New Zealand
Accident compensation scheme: Davies v Police 25 May 2009
Representation at trial
Counsel, right to, breach and fairness: Condon v R 24 August 2006
Errors of counsel
Failure to use evidence of good character
Focus on effect of error: Teeluck v The State (Trinidad and Tobago) 1
April 2005
Mental disordered defendant: Indiana v Edwards 23 June 2008
Right to represent self at trial
Limitations must be proportionate: Milosevic v Prosecutor 8 November 2004
Robust cross-examination yielding inadmissible evidence: Thompson v R [2006]
SCNZ 3 (15 February 2006): 15 February 2006
Representative charges
Not acceptable in Australia: Moloney v New Zealand [2006] FCA 438 1 May 2006 and
3 May 2006, appeal allowed: New Zealand v Moloney 5 October 2006
Res gestae
Admissibility of prior consistent statement, s 35 Evidence Act 2008[NZ]: R v Barlien
8 July 2008
Residual discretion to exclude evidence
Application to hearsay evidence of spouse: R v Couture 19 June 2007
Residual exception to hearsay rule
Spousal incompetence rule, relationship to: R v Couture 19 June 2007
Retrial
Whether to order, on appeal
New case by prosecution if retrial, whether to permit: R v Taufahema 22
March 2007
Possibility of fair trial: The State v Boyce (Trinidad and Tobago) 23 January
2006
Retrospective application of new rules
USA: the rule in Teague, applied to hearsay Danforth v Minnesota 21 February 2008
Return to owner
Supply a drug: R v Adams 17 and 30 November 2004
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Reverse onus provisions
Bail, evidential onus on applicant: O v Crown Court at Harrow 31 July 2006
Confiscation order, ability to pay: Grayson and Barnham v United Kingdom 26
September 2008
Presumption of purpose of supply: R v Siloata (CA) 25 August 2004, overruled on
this point: (SC) 17 December 2004; R v Hansen (CA) 19 September 2005;
Hansen v R 20 February 2007; R v G 5 March 2009
Presumptions of law must be reasonable and not arbitrary: A-G's Reference (No 4
of 2002); Sheldrake v DPP 15 October 2004; R v Chargot Ltd 12 December 2008
Terrorism, reverse onus, raise reasonable doubt: A-G's Reference (No 4 of 2002);
Sheldrake v DPP 15 October 2004; R v G 5 March 2009
Rights
Breach, balancing, right to silence: R v Singh 2 November 2007
Justified limitation
Compared with balancing, in determining actus reus: Brooker v R 4 May
2007; in relation to arbitrary detention: R v Clayton 9 July 2007
Remedies, weak and strong: Virginia v Moore 24 April 2008
Right to be presumed innocent
Reverse onus standard of proof: Hansen v R 20 February 2007; R v Chargot Ltd
12 December 2008
Right to counsel
Decisions by counsel at trial without consulting client, waiver of
irregularity: Gonzales v United States 13 May 2008
Waiver: Montejo v Louisiana 28 May 2009
Right to represent self at trial
Limitations must be proportionate: Milosevic v Prosecutor 8 November 2004
Risk, judgment about existence of
Whether standard of proof applicable
Risk of danger to public if prisoner released on parole: Re McClean 19 July
2005; release on bail: O v Crown Court at Harrow 31 July 2006
Risk of unfairness through loss of evidence: R v Edwards 21 May 2009
Royal prerogative
Substantial miscarriage of justice: Mallard v R 24 November 2005; paper on Ellis
case: 28 June 2006
Rubbish
Privacy expectation, whether abandoned: R v Patrick 14 April 2009
Rule
Browne v Dunn, rule in
Duty to put case
Whether failure to put case affected fairness: MWJ v R 12 December
2005;
R v Hillier 23 March 2007 (per Callinan J para 65)
Failure to put subsidiary defence of absence of mens rea: CMT v R 13 June
2008
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Issue estoppel, place in criminal law: R v Majalingan 15 November 2008
Exclusion of evidence: rule or discretion
Legal advice, right to, breach of: Salduz v Turkey 3 December 2008
Lenity, rule of
Statutory interpretation: Dean v United States 3 May 2009
Sandbagging
Meaning: Puckett v United States 26 March 2009
"Satisfied"
More than an exercise of judgment, connotes a burden or presumption: O v Crown
Court at Harrow 31 July 2006
Need for court to be "satisfied"
Beyond reasonable doubt: preliminary facts: Smith v R (Jamaica) 27 June
2008
No standard applicable: Leach v R 8 February 2007
Scholarship
Academics and Judges, compared: 28 September 2008
Search
Arrest, incidental to: Arizona v Gant 22 April 2009
Court records: Rogers v TVNZ (SC) 19 November 2007
Dogs, sniffer, use in search for drugs: R v Kang-Brown and R v AM both 28 April
2008
Extra-territorial: R v Hape 11 June 2007; Canada v Khadr 27 May 2008
Meaning of "search": McGrath J in Ngan v R 13 December 2007
Personal
Without arrest
Pat down searches: Mann v R 26 August 2004
Strip search of prison visitors: Wainwright v UK [2006] ECHR 807 2
October 2006
Privacy
Reasonable expectation of
Rubbish bag left on property for collection: R v Patrick 14 April 2009
Whether infra red surveillance breached this: R v Tessling 2 November
2004
Retention of information obtained in search
DNA evidence: S and Marper v United Kingdom 8 December 2008
School pupils: Safford Unified School District #1 v Redding 26 June 2009
Strip searches
Breach of procedure for: Wainwright v UK [2006] ECHR 807 2 October 2006;
school pupils and young people: Safford Unified School District #1 v Redding 26
June 2009
Surveillance
Infra red, whether breach of reasonable expectation of privacy: R v Tessling 2
November 2004
Warrant
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Premises, police remaining on while waiting for warrant
Illegal but reasonable: R v H 4 September 2004
Text messages, whether interception warrant sufficient: R v C: 14 September
2004
Second appeal
New point raised: R v Taufahema 22 March 2007
Secondary liability
Assisting, territorial jurisdiction: R(Purdy) v Director of Public Prosecutions 1 August
2009
Buyer, liability of as party to sale: Abuelhawa v United States 29 May 2009
Causation not required: R v Kennedy 19 October 2007
Common purpose: R v Taufahema 22 March 2007; Daniel v The State (Trinidad and
Tobago) (18 June 2007)
Inference of participation: R v Jackson 10 December 2007
Secrecy
Deception and: Norris v US 14 March 2008
Jury deliberations
Irregularity in jury room: R v Smith (No 2) 18 February 2005
Specially Appointed Advocate procedure
Appeals, at: Botmeh and Alami v United Kingdom 8 June 2007
Parole hearings: Roberts v Parole Board 11 July 2005
Self control
Provocation
Must exercise self control of an ordinary person: Rongonui approach also
taken in Attorney-General for Jersey v Holley: 5 July 2005
Self-defence
Criminal cf civil law: Ashley v Chief Constable of Surrey Police 25 April 2008
Self-serving evidence
Video of accused doing "walk through" at scene, whether fully exculpatory:
Mahmood v Western Australia 1 February 2008
Sentence
Appeals
Deference of appellate court: R v LM 4 June 2008
Discretion, review of sentencing judge’s Carroll v R 21 April 2009:
Delay in commencement of imprisonment
Time occupied by court process: DPP v Hurnam (Mauritius) 26 April
2007
Jurisdiction
Whipping, absence of jurisdiction, failure to take point: Persad v The State
(Trinidad and Tobago) 25 July 2007
Minimum sentences
Accidental acts and, interpretation: Dean v United States 3 May 2009
Post-imprisonment parole period not relevant to length of imprisonment: R v LM
4 June 2008
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Reparation
New Zealand: Davies v Police 25 May 2009
Sentence reduction
Remedy for breach of right to trial without undue delay: Boolell v The State
(Mauritius) [2006] UKPC 46 (18 October 2006); Williams v R 15 May
2009
Sentencing Commission
Guidelines in United States: Gall v US and Kimbrough v US 13 December 2007
Sentencing guidelines
Dealing in Class A controlled drugs: R v Arthur (and update in R v Fatu) 28
March 2005
Departure from guidelines: Irizarry v US 16 June 2008
Distinguishing between drugs in same class: Adams v R 24 April 2008
United States guidelines: Gall v US and Kimbrough v US 13 December 2007;
Spears v US 26 January 2009
Starting point
Exclude factors personal to accused: R v Taueki 13 July 2005
Violent offending: R v Taueki 13 July 2005
Serving and filing documents
Time limits for extradition appeals within UK: Mucelli v Govt of Albania 23 January
2009
Severance
Accuseds, severance of
Issue of need for severance in cut-throat trial where propensity evidence
admissible: Jones v R 30 April 2009
Sexual violation
Attempt to commit, whether intention that victim not consent is an element of
attempt: L v R 3 April 2006; R v Saik 4 May 2006
Shaheed, R v
Applying
Premises search, police waiting on premises while obtaining warrant
Illegal but reasonable: R v H 4 September 2004
Three principles, my article referred to: 9 September 2004
Fairness discretion
Whether different from Shaheed balancing: R v Pedersen 29 November
2004
Formalist or pragmatist, whether: 26 September 2004
Silence at trial
Comment by judge on accused's silence: R v Becouarn 5 August 2005; Pitman v The
State (Trinidad and Tobago) 4 March 2008
Silence before trial
Accused's misconception of admissibility, and loss of right to silence: Em v R 4
October 2007; consent to recording of interview not given: Carr v Western
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Australia 25 October 2007
Agreement between police and counsel limiting police access to client: Rogers v
TVNZ (SC) 19 November 2007
Right to be silent does not depend on being arrested: R v Turcotte 5 October 2005
Right to silence not infringed by undercover officer eliciting confession: Tofilau v R 3
September 2007; Em v R 4 October 2007; R v Singh 2 November 2007
Waiver of right not constituted by answering some questions: R v Turcotte 5
October 2005
Similar fact evidence
Bayes' Theorem and, see under Bayes' Theorem
Difference in opinion as to admissibility: Bounds v R 28 July 2006
Fair trial considerations: DS v HM Advocate 24 May 2007
Pattern not demonstrated by one incident: R v Trochym 2 February 2007
Standard of proof: R v Perrier and R v Holtz 14 October 2004; cf R v Hillier 23 March
2007
Threshold for admissibility: Phillips v R 2 March 2006
Vagueness of criterion for admissibility in New Zealand, cf Australia: Moloney v
New Zealand [2006] FCA 438 1 May 2006 and 3 May 2006, appeal allowed:
New Zealand v Moloney 5 October 2006; Bounds v R 28 July 2006
Slavery
Meaning of: R v Tang 28 August 2008
Sounds
Quality of recording
Admissibility: Bain v R 12 June 2009
Specially Appointed Advocate procedure
Appeals, at: Botmeh and Alami v United Kingdom 8 June 2007
Extradition, detention of terrorist suspects: A v United Kingdom 22 February 2009;
Secretary of State for the Home Department v AF 11 June 2009
Military tribunals: Hamdan v Rumsfeld 30 June 2006
Parole hearings: Roberts v Parole Board 11 July 2005
Special pleas
Previous acquittal
Discharge prior to trial
Deemed to be an acquittal: R v Taylor 18 December 2008
Implications for hung counts: Yeager v United States 19 June 2009
Split decisions
Majority failure to address minority points: R v Jackson 10 December 2007
Spouse
Incompetence as witness at common law: R v Couture 19 June 2007
Standard of proof
Absence of use of torture
Proof of absence, on balance of probabilities: A v Secretary of State for the
Home Department 9 December 2005
Admissibility of propensity evidence: HML v R 26 April 2008
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Balance of probabilities: Sharma v DPP and others (Trinidad and Tobago) 11
December 2006; In re B (Children) and In re Doherty 12 June 2008; Z v Dental
Complaints Assessment Committee 25 July 2008; R v LTH 12 September 2008;
FH v McDougall 17 October 2008; R v Layton 24 July 2009
"Beyond reasonable doubt": R v Wanhalla 25 August 2006; R v JHS 1 June 2008; NSW
jury study 31 October 2008; R v Griffin 18 June 2009; R v Layton 24 July 2009
Reverse onus provisions
Bail, applicant to "satisfy" court; evidential onus: O v Crown Court at
Harrow 31 July 2006
Confiscation order, ability to pay: Grayson and Barnham v United Kingdom 26
September 2008
Presumption of purpose of supply: R v Siloata (CA) 25 August 2004 (SC) 17
December 2004; R v Hansen (CA) 19 September 2005; Hansen v R 20 February
2007; R v G 5 March 2009
Presumptions of law must be reasonable and not arbitrary: A-G's Reference (No 4 of
2002); Sheldrake v DPP 15 October 2004
Real chance of loss of more favourable verdict, lesser standard than balance of
probabilities: Chamberlains v Lai 11 September 2006; compare risk of unfair
trial: Solicitor-General v Fairfax New Zealand Ltd 10 October 2008
Risk of unfair trial
Contempt of court, publication causing risk, standard of proof of risk:
Solicitor-General v Fairfax New Zealand Ltd 10 October 2008
Risks and facts, proof of, compared
Risk of danger to public if prisoner released on parole: Re McClean 19
July 2005; release on bail: O v Crown Court at Harrow 31 July 2006;
Leach v R 8 February 2007; In re B (Children) and In re Doherty 12 June
2008
"satisfaction" of court: as to preliminary fact, means beyond reasonable doubt:
Smith v R (Jamaica) 27 June 2008
Similar fact evidence: R v Perrier and R v Holtz 14 October 2004; HML v R 26
April 2008
TortureAbsence of use of torture
Proof of absence, on balance of probabilities: A v Secretary of
State for the Home Department 9 December 2005
Trial fairness: R v Howse 23 July 2005; Condon v R 24 August 2006
Stare decisis
In the European Court: Young v United Kingdom 19 January 2007
In the Privy Council: Gibson v USA (The Bahamas) 26 July 2007
Starting point for sentences
Assess without reference to factors personal to offender: R v Taueki 13 July 2005
State Immunity
Civil jurisdiction (in contrast to criminal jurisdiction) does not extend to acts of
torture committed in foreign country by its officials: Jones v Saudi Arabia 15
June 2006
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Statement of defendant
Admissibility
Mixed inculpatory and exculpatory: R v Rojas and R v Illes 25 October 2008
Evidence Act 2006[NZ], s 21: observations by me: 11 January 2007; R v Rojas and R v
Illes 25 October 2008
Statement of witness
Prior consistent statement, admissibility: R v Stirling 20 March 2008; R v Ellard 16
June 2009
Statement to police
Inadmissible, effect on conviction: Dookran v The State (Trinidad and Tobago)
13 March 2007
Observations by me on advising clients in the light of s 21 of the Evidence
Act
2006[NZ]: 11 January 2007; R v Rojas and R v Illes 25 October 2008
State power
Formal requirements for valid exercise, cf substantive justice: R v Clarke 7 February
2008; Ayles v R 29 February 2008; DPP v Penn (Virgin Islands) 13 May 2008
Status and action analysis
Discrimination and parole eligibility: Clift, R (on the application of) v Secretary of State
for the Home Department 19 December 2006
Forgery: Walsh v R 19 December 2006
Statutory interpretation
Avoidance of absurdity: Corley v United States 7 April 2009
Context, avoidance of redundancy: Corley v United States 7 April 2009
Generalia specialibus non derogant: In re McE 12 March 2009
Jurisdiction, exclusion of appeals, discretion not reviewable, strict construction:
Rajamani v R 23 August 2007; Wong v R 21 April 2008
Mens rea, whether required
Passive voice in legislation, accidental acts: Dean v United States 3 May 2009
Minimum sentence, accidental acts: Dean v United States 3 May 2009
Ordinary and natural meaning: Watson v US 19 December 2007
Parliamentary materials, reference to as aids to interpretation: R v JBT 30 April 2009
Principle of legality: In re McE 12 March 2009
Purposive approach
Balancing of interests, where possible: Carr v Western Australia 25 October
2007
Context, history
Ambiguity: R v Lavender 9 August 2005
Unfairness, preventing: R v A 6 October 2004
Unfairness, unable to prevent by interpretation, stay: R v Asfaw 22 May 2008
Videorecording of interview, consent: Carr v Western Australia 25 October 2007
Stay of proceedings
Unfairness unable to be avoided by statutory interpretation: R v Asfaw 22 May
2008
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Straddling evidence
Range within which driver's alcohol level fell
Either side of limit: R v Gibson 18 April 2008
Strict liability
Defence of mistake cannot be read in via right to be presumed innocent: R v G 18
June 2008
Strip searches
Breach of procedure for: Wainwright v UK [2006] ECHR 807 2 October 2006; Safford
Unified School District #1 v Redding 26 June 2009
Subjective
Mens rea and theft: dishonesty and claim of right: Hayes v R 15 February 2008
Recklessness, meaning of: Banditt v R 24 January 2006
Subordinate legislation
Challenge to subordinate legislation derogating from right not to be detained
Proportionality: A v Secretary of State for the Home Department 17 December
2004
Substantial miscarriage of justice
Differences of judicial opinion as to applicability of proviso: Bounds v R 28 July
2006
Errors of counsel at trial
Focus on effect: Teeluck v The State (Trinidad and Tobago) 1 April 2005; Nudd
v R 9 March 2006
Negligence, liability of counsel for: Chamberlains v Lai 11 September 2006
Failure to give reasons in judge alone trial: AK v Western Australia 27 March 2008
Fair trial, right to breached: Condon v R 24 August 2006; Bain v R (New Zealand)
11 May 2007
Meaning of: Weiss v R 16 January 2006; Dookran v The State (Trinidad and Tobago) 13
March 2007; Bain v R (New Zealand) 11 May 2007; Libke v R 25 June 2007; AK v
Western Australia 27 March 2008; Cesan v R 6 November 2008; R v Barlow 9 July 2009
and 20 July 2009
Mental disorder
Self-represented accused: Cumming v R 16 May 2008
Misdirection on mens rea concerning dishonesty: Hayes v R 15 February 2008
Substantial miscarriage may occur so as to make it unnecessary to consider the
effect of error on verdict: Subramaniam v R 15 November 2004; Nudd v R 9
March 2006; Ebanks v R (Cayman Is) 28 March 2006; Simmons v R (Bahamas) 4
April 2006; Bounds v R 28 July 2006; Condon v R 24 August 2006; Bernard v
The State (Trinidad and Tobago) 11 May 2007; Hayes v R 15 February 2008
Substantive justice
Formalism, constraint on state power: R v Clarke 7 February 2008; Ayles v R 29
February 2008; DPP v Penn (Virgin Islands) 13 May 2008
Substitution of a conviction for another offence
Appellate court: Walsh v R 19 December 2006
Suicide
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Assisting, jurisdictional issues, decision to prosecute: R(Purdy) v Director of Public
Prosecutions 1 August 2009
Supervision
Parole period not relevant to length of prison sentence: R v LM 4 June 2008
Supply
Outside jurisdiction: possession for supply Seymour v R (Bermuda) 9 November
2007
Return to owner: R v Adams 17 and 30 November 2004
Surveillance
Infra red
Whether breach of reasonable expectation of privacy: R v Tessling 2
November 2004
Synecdoche
Admissibility decisions
News media and public discussion: TVNZ v Rogers 8 August 2006 and
Rogers v TVNZ (SC) 19 November 2007
Tapering
Compensation for unlawful detention: Takitota v. The Attorney General & Ors
(Bahamas) 20 March 2009
Territoriality
Possession for supply outside territory: Seymour v R (Bermuda) 9 November 2007
Terrorism
Membership of terrorist group
Reverse onus of proof
Standard, raise reasonable doubt: A-G's Reference (No 4 of 2002); Sheldrake v
DPP 15 October 2004
Rainbow Warrior
Publication of video recording of court proceedings: TVNZ v Rogers 8
August 2006 and Rogers v TVNZ (SC) 19 November 2007
Special advocate procedure: A v United Kingdom 22 February 2009
Text messages
Interception warrant, messages in transit: R v C 14 September 2004
Third party disclosure
Crown obligation to obtain: R v McNeil 20 January 2009
Third source of power
Officials acting helpfully, bailees of necessity: McGrath J in Ngan v R 13 December
2007
Threat
Use of firearm includes threat to produce: R v Steele 23 July 2007
Threshold
Hearsay rule
Co-conspirators exception
Evidence of common intention: Jiang v R 5 July 2007
Proof of absence of use of torture, on balance of probabilities: A v Secretary of
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State for the Home Department 9 December 2005
Proof of unfairness: USA v Barnette 27 August 2004; R v Howse 23 July 2005; paper
on Ellis case: 28 June 2006; Moloney v New Zealand [2006] FCA 438 1 May 2006
and 3 May 2006, appeal allowed: New Zealand v Moloney 5 October 2006;
Condon v R 24 August 2006
Real risk is less than balance of probabilities: Chamberlains v Lai 11 September 2006
Inhuman or degrading treatment, right not to be subjected to
Absolute right: R v Secretary of State for the Home Department, ex parte Adam: 7
November 2005
Time
Commencement of period
Conviction appeal out of time
Finality of state conviction for purposes of commencement of time for
Federal review proceedings: Jimenez v Quarterman 14 January 2009
Limits for filing and serving extradition appeals within UK: Mucelli v Govt of Albania
23 January 2009
Trial within reasonable time: Burns v HM Advocate 19 December 2008; confiscation
proceedings: Bullen and Soneji v United Kingdom 12 January 2009
Time limit on commencement of prosecution
Abuse of process to avoid limit by alleging similar offence: R v J 26 October 2004
Torture
Information obtained by
Proof of absence of use of torture, on balance of probabilities: A v
Secretary of State for the Home Department 9 December 2005
Use of evidence obtained by, in proceedings: A and others v Secretary of State for the
Home Department (CA) 11 August 2004; R v Hape 11 June 2007; Canada v Khadr
27 May 2008; threats: Gafgen v Germany 3 July 2008
State Immunity
Civil jurisdiction does not extend to acts of torture committed in foreign
country by its officials: Jones v Saudi Arabia 15 June 2006
Transcript of evidence
Jury access to, during trial and deliberations: R v Gately 7 December 2007
Transposition of the conditional
Bayes' Theorem and the prosecutors fallacy, propensity evidence; my observations:
26 January 2007
David Bain’s retrial
Prosecutor’s cross-examination: comment on David Bain’s retrial: 8 June 2009
Trespass
Common law power of search to make inventory of abandoned property: Ngan v R
13 December 2007
Trial fairness
Absolute right: R(Ullah) v Special Adjudicator 3 September 2004; Grant v R (Jamaica)
20 January 2006; Condon v R 24 August 2006; Gafgen v Germany 3 July 2008
Counsel, right to, breach and fairness: Condon v R 24 August 2006; Bernard v The
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State (Trinidad and Tobago) 11 May 2007
Delay, fairness and: Spiers v Ruddy (Scotland) 21 December 2007
Disclosure: Canada v Khadr 27 May 2008
Ellis case: paper on, 28 June 2006
Evidence
Inadmissible, and trial fairness: R v Howse in CA 10 October 2004; Bounds v R
28 July 2006; Huggins v The State (Trinidad and Tobago) 30 June 2008
Extradition
Fairness in requesting state: Gomes v Trinidad and Tobago 1 May 2009
Jurisdictional constraints don't prevent remedy for unfair trials: R v Howse in CA
and R v A: 6 October 2004
Meaning of trial fairness
Difference between Australia and New Zealand: Moloney v New Zealand
[2006] FCA 438 1 May 2006 and 3 May 2006, appeal allowed: New
Zealand v Moloney 5 October 2006
Risk of unfair trial: Solicitor-General v Fairfax New Zealand Ltd 10 October 2008
Specially Appointed Advocate procedure
Military tribunals: Hamdan v Rumsfeld 30 June 2006
Parole hearings: Roberts v Parole Board 11 July 2005
Truth and fairness
Civil trials, comparison with criminal: O'Brien v Chief Constable of South
Wales Police: 5 May 2005
Waiver of right to fair trial not possible: R v Coutts 21 July 2006; Gomes v Trinidad and
Tobago 1 May 2009
Tripartite direction
Burden and standard of proof: R v JHS 1 June 2008
Truth and fairness
Civil trials, comparison with criminal: O'Brien v Chief Constable of South Wales
Police: 5 May 2005
Truth of assertion
Prior statement of witness
Consistent statement: R v Stirling 20 March 2008; R v Dinardo 10 May 2008
Unanimity of verdict
Competing theories of guilt: WGC v R 17 December 2007
Undue delay
Extradition
Flight, relevance of requesting state’s delay: Gomes v Trinidad and Tobago 1
May 2009
Right to trial without undue delay: Boolell v The State (Mauritius) [2006] UKPC 46
(18 October 2006); Spiers v Ruddy (Scotland) 21 December 2007
Unease about conviction
Proviso, relevance to: Dookran v The State (Trinidad and Tobago) 13 March 2007;
Bain v R (New Zealand) 11 May 2007
United Nations
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Committee on Human Rights
Jurisdiction: Wainwright v UK [2006] ECHR 807 2 October 2006
Unlawful act
Manslaughter: R v Kennedy 19 October 2007
Unintended consequences
Liability for
Sentencing, minimum sentence regime, accidental firearm discharge: Dean v
United States 3 May 2009
Unreasonable verdict
Appeal on grounds of verdict unreasonableness: Owen v R 11 December 2007
Use
Use of firearm during commission of offence: R v Steele 23 July 2007; Watson v
US 19 December 2007
Using a document to obtain a pecuniary advantage
Elements of offence: Hayes v R 15 February 2008
Utilitarianism
Definition of actus reus: Brooker v R 4 May 2007
Uttering forged document
Conduct amounting to: Walsh v R 19 December 2006
Valuable consideration
Obtaining a pecuniary advantage or: Hayes v R 15 February 2008
Verdict
Directed
No power to direct a guilty verdict
Jury "apply" law to facts
Conscience of jury is important constitutional check on
executive power: R v Wang 14 February 2005
Inconsistent verdicts
Manslaughter: R v JF 3 November 2008
Inferences of innocence must be ruled out: Taylor v R (Jamaica) 14 March 2006; R v
Beaudry 5 February 2007; R v Grover 23 November 2007
Inferences of innocence not to be viewed in isolation: R v Hillier 23 March 2007
Non-verdict (hung jury)
Double jeopardy, no implications: Yeager v United States 19 June 2009
Unease, general feeling of, and proviso: Dookran v The State (Trinidad and Tobago)
13 March 2007; R v Grover 23 November 2007; Owen v R 11 December 2007
Unanimity, when competing theories of guilt: WGC v R 17 December 2007
Unreasonable: Owen v R 11 December 2007
Unsafe, whether: consider all evidence: R v Hillier 23 March 2007; R v Grover 23
November 2007
Vetting of jurors
Defence access to previous convictions: R v King and Stevens 14 April 2008 and leave
to appeal granted: Gordon-Smith v R 29 July 2008; Supreme Court judgment: GordonSmith v R 23 March 2009
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Video of accused doing "walk through" of crime scene
Admissibility
Prosecutor's duty to adduce all admissible evidence: Mahmood v Western
Australia 1 February 2008
Video of court proceedings
Publication
Rainbow Warrior terrorists: TVNZ v Rogers 8 August 2006 and Rogers v TVNZ
(SC) 19 November 2007
Views, demonstrations, reconstructions
Meaning of: Heydon J in Evans v R 20 December 2007
Vindication
Breach of right to fair hearing
Vindication by declaration of court, not by compensation: Whitfield and
others v United Kingdom: 13 April 2005; Boyle v United Kingdom 18
January 2008
Breach of right to trial without undue delay
Declaration of breach and reduction of sentence: Boolell v The State
(Mauritius) [2006] UKPC 46 (18 October 2006); Spiers v Ruddy
(Scotland) 21 December 2007; Williams v R 15 May 2009
Constitutional damages: Takitota v. The Attorney General & Ors (Bahamas) 20 March
2009
Voluntariness
Confession to undercover officer not involuntary: Tofilau v R 3 September 2007
Issue of admissibility may be left to jury: R v Mushtaq 22 April 2005; Wizzard v R
(Jamaica) 6 April 2007; Charles v R (Saint Vincent and the Grenadines) 20 July
2007
Meaning generally: Tofilau v R 3 September 2007
Overarching requirement of fairness as criterion for admissibility: Shabadine
Peart v R (Jamaica) [2006] UKPC 5 (14 February 2006): 17 February 2006
Right to silence: R v Singh 2 November 2007
Waiver
Defence counsel exercising client's right to waive irregularity: Gonzales v
United States 13 May 2008
Jurisdiction, error causing absence of
Null and void hearing
Acquiescence or waiver curing the fault: Ruddy and others v
Procurator Fiscal [2006] UKPC D2 (6 February 2006) 20 February
2006
Right to counsel
In ECtHR: Young v United Kingdom 19 January 2007
Possible waiver where subsequent statement correctly obtained: R v
Wittwer 6 June 2008
Post-indictment interview: Montejo v Louisiana 28 May 2009
Right to be silent before trial
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Balancing: R v Singh 2 November 2007
Right to fair trial cannot be waived: R v Coutts 21 July 2006
Waiver not constituted by answering some questions: R v Turcotte 5 October 2005
War crimes
Disclosure of information in application for refugee status: Attorney General v X
23 June 2008
Jurisdiction in respect of: Attorney General v X 23 June 2008
Warning to jury
Delayed allegations of sexual misconduct: Moloney v New Zealand [2006] FCA 438 1
May 2006 and 3 May 2006, appeal allowed: New Zealand v Moloney 5 October
2006
Doubts as to effectiveness of; NZ Law Commission Report 103, mentioned in note
for 20 July 2008
Eyewitness identification: Edwards v R (Jamaica) 26 April 2006; Pipersburgh v R
(Belize) 26 February 2008; Young v The State (Trinidad and Tobago) 8 May
2008
Weight of evidence against accused
Exculpatory parts of statement to police, direction on: R v Rojas and R v Illes 25
October 2008
Fairness to accused, distinct from: Gilbert v R (Jamaica) 29 March 2006; Condon
v R 24 August 2006; Bernard v The State (Trinidad and Tobago) 11 May 2007;
Huggins v The State (Trinidad and Tobago) 30 June 2008
Prior consistent statement of witness: R v Stirling 20 March 2008
Whipping
Absence of jurisdiction to sentence to
Failure to take point on appeal "most regrettable": Persad v The State
(Trinidad and Tobago) 25 July 2007
Witness
Failure to call defence witness: Maye v R (Jamaica) 4 July 2008
Hostile, cross-examination by party calling: R v Devine 20 June 2008
Unsavoury: R v Khela and R v Smith 27 January 2009
Young person
Interview procedure
Breach of Directions for interviewing: Williams v R (Jamaica) 26 April 2006; R
v LTH 12 September 2008
Confession obtained by inducement: S v Police 16 March 2006
Youth justice
Canada
Jury trials, preliminary hearings, discovery: R v SJ L-G 30 March 2009
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